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PREFACE 


This  volume  of  the  Reports  of  the  Public  Service  Commission  of  the  State  of 
Missouri  contains  selected  Reports  and  Orders  issued  by  this  Commission  during 
the  period  beginning  December  1, 1998  through  January  31, 2000.  It  is  published 
pursuant  to  the  provisions  of  Section  386. 170,  et  seq..  Revised  Statutes  of  Missouri, 
1978,  as  amended. 

The  syllabi  or  headnotes  appended  to  the  Reports  and  Orders  are  not  a  part  of 
the  findings  and  conclusions  of  the  Commission,  but  are  prepared  for  the  purpose 
of  facilitating  reference  to  the  opinions.  In  preparing  the  various  syllabi  for  a 
particular  case  an  effort  has  been  made  to  include  therein  every  point  taken  by  the 
Commission  essential  to  the  decision. 

The  Digest  of  Reports  found  at  the  end  of  this  volume  has  been  prepared  to  assist 
in  the  finding  of  cases.  Each  of  the  syllabi  found  at  the  beginning  of  the  cases  has 
been  catalogued  under  specific  topics  which  in  turn  have  been  classified  under 
more  general  topics.  Case  citations,  including  page  numbers,  follow  each  syllabi 
contained  in  the  Digest. 


ill 


TABLE  OF  CONTENTS 


Commission  Organization   vii 

Table  of  cases  reported   xiii 

Table  of  unreported  utility  cases   xxii 

Reports  and  Orders  of  the  Commission   1 

Digest   5 


V 


ORGANIZATION  OF  THE 
PUBLIC  SERVICE  COMMISSION 


SHEILA  LUMPE 
CONNIE  MURRAY 

KELVIN  SIMMONS 

Appointed  June  1,  2000 

STEVEN  GAW 

Appointed  April  2,  2001 

BRYAN  FORBIS 

Appointed  November  20,  2001 

M,  DIANNE  DRAINER 

Resigned  May  3,  2001 

ROBERT  SCHEMENAUER 

Resigned  March  31,  2001 

HAROLD  CRUMPTON 

Resigned  June  1,  2000 


Dale  Hardy  Roberts,  Secretary/Chief  Regulatory  Law  Judge 


Brian  Kinkade,  Executive  Director 
Appointed  February  14,  2000 
Resigned  May  18,  2001 

Robert  J.  Quinn,  Jr.,  Executive  Director 
Appointed  September  12,  2001 


GENERAL  COUNSEL 

STEVEN  DOTTHEIM 
Chief  Deputy  General  Counsel 


DAN  JOYCE 
General  Counsel 


vii 


ORGANIZATION 


ix 


THOMAS  R.  SCHWARZ,  JR. 
Deputy  General  Counsel 

KEITH  KRUEGER 
Deputy  General  Counsel 

CLIFF  SNODGRASS 
Senior  Counsel 

LERA  SHEMWELL 
Associate  Counsel 

ROBERT  FRANSON 
Associate  Counsel 

VICTORIA  KIZITO 
Associate  Counsel 

ERIC  ANDERSON 
Legal  Counsel 

CHERYLN  MCGOWAN 

BLAIR  HOSFORD 

CYNTHL\  BRYANT 


DALE  HARDY  ROBERTS 
Chief  R.L.J. 

KEVIN  THOMPSON 
Deputy  Chief  R.L.J. 

BILL  HOPKINS 
Senior  R.L.J. 

VICKY  RUTH 
Senior  R.L.J. 

KEITH  THORNBURG 


WILLIAM  HAAS 
Deputy  General  Counsel 

MARC  POSTON 
Senior  Counsel 

DENNY  FREY 
Associate  Counsel 

NATHAN  WILLIAMS 
Associate  Counsel 

DAVID  MEYER 
Associate  Counsel 

BRUCE  BATES 
Associate  Counsel 

DAVID  STUEVEN 


PENNY  G.  BAKER 
JULIE  KARDIS 


LAW  JUDGES 

LEWIS  MILLS 
Deputy  Chief  R.L.J. 

NANCY  DIPPELL 
Senior  R.L.J. 

MORRIS  WOODRUFF 
Senior  R.L.J. 

SHELLY  REGISTER 


ANJALI  GANDHI 


ORGANIZATION 


xi 


UTILITY  OPERATIONS  DIVISION 

WESS  HENDERSON 
DIRECTOR 

UTILITY  SERVICES  DIVISION 
BOB  SCHALLENBERG 
DIRECTOR 

ADMEVISTRATIVE  DIVISION 

DONNA  PRENGER 
DIRECTOR 

RESEARCH  AND  PUBLIC  AFFAIRS  DIVISION 

GORDON  PERSINGER 
DIRECTOR 


CASES  REPORTED 


Page  No. 


—  A  — 

TO-97- 16  Adaptive  Telephone  Equipment  Program,  Investigation  of  (Order 

rescinding  all  previous  Commission  orders  regarding  ATEP)   90 

TO-99-497  ALLTEL  Missouri,  Inc.  (IntraLATA  dialing  parity  plan,  approved)  212 

TO-99-497         ALLTEL  Missouri,  Inc.  (Petition  to  modify  intraLATA  dialing  parity 

plan,  approved)   334 

TA-2000-240      Alma  Long  Distance  L.L.C.  (Certificate  of  service  authority,  IXC, 

temporary  certificate  granted)   357 

TA-2000-240      Alma  Long  Distance  L.L.C.  (Certificate  of  service  authority,  IXC, 

granted)   383 

XT- 99-428,  et  al  Ahna  Telephone  Company  (Proposed  tariffs  applying  switched  access 

rates  to  traffic  originating  on  a  commercial  mobile  radio  service  that 

terminates  in  their  territory,  rejected)   520 

WM-99-224       American  Water  Works  Company  (Merger  with  National  Enterprises, 

Inc.,  motions  to  open  docket  denied)   96 

TO-98-2I2         Area  code  636  (Order  establishing  permissive  dialing,  mandatory 

dialing  and  mandatory  intercept  dates)    82 

TO-99-439         Area  codes  (Elimination  of  protected  codes  in  the  816  and  913 

area  codes,  granted)    143 

00-99-44  Assessment  Against  Pubhc  Utilities  in  Missouri  (Recalculation  of 

assessments  ordered)   43 

00-99-44  Assessment  Against  Public  Utilities  in  Missouri  (Expenses  of 

Commission  for  fiscal  year  starting  July  1, 1998,  order  denying 

rehearing)   88 

00-99-44  Assessment  Against  Public  Utilities  in  Missouri  (Order  granting 

staffs  motion  to  revise  assessments  for  fiscal  year  1 999)   112 

GR-96-227         Associated  Natural  Gas  (1995-1996  Actual  Cost  Adjustment)   64 

TO-98-II5         AT&T  Communications  ofthe  Southwest,  Inc.  (Arbitration, 

interconnection  agreement.  Southwestern  Bell,  order  denying  motion 

to  strike,  denying  motion  to  supplement  the  record,  and  establishing 

briefing  schedule)   50 

—  B  — 

TO-99-498  BPS  Telephone  Company  (IntraLATA  dialing  parity  plan,  approved)  197 

TO-99-498         BPS  Telephone  Company  (Petition  to  modify  intraLATA  DiaUng 

Parity  Plan,  approved)   335 

TO-99-370         BroadSpan  Communications,  Inc.  (Arbitration  order,  intercormection 

issues  regarding  ADSL  with  Southwestern  Bell)   237 


xiii 


CASES  REPORTED 


—  C  — 

EO-99-402         Callaway  Electric  Cooperative  and  City  of  Fulton  (Change  of 

electric  supplier,  granted)   343 

TW-98-356        Calling  scopes  (Order  closing  case)   399 

TC-98-25 1  &       Chariton  Valley  Telephone  Company  Corporation,  Mid-Missouri 
TC-98-340         Telephone  Company  v.  Southwestern  Bell  Telephone  Company 
(Complaint  against  Southwestern  Bell  for  terminating  cellular 
compensation,  complaint  sustained)   205 

—  E  — 

EA-99-172          Empire  District  Electric  Company  (Certificate  of  public  convenience 
and  necessity  to  own  and  operate  an  electric  transmission  system 
providing  electricity  in  an  area  of  Greene  County,  granted)   426 


—  F  — 

EO-99-402         Fulton,  City  of  and  Callaway  Electric  Cooperative  (Change  of  electric 

supplier,  granted)  

GO-2000-279      Fulton,  City  of  (Petition  seeking  Commission  approval  that  it  was 

impracticable  for  the  City  to  construct  an  emergency  replacement 
section  in  its  natural  gas  distribution  pipeline  in  such  a  way  as  to 
accommodate  instrumented  internal  inspection  devices,  order 
granting  petition)  


— G  — 

TR-98-373         Goodman  Telephone  Company  and  Seneca  Telephone  Company 

(Earnings  investigation  case,  agreement  approved)   83 

TO-99-504         Goodman  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)   190 

GC-96-452         Granby,  City  of.  Public  Service  Commission  Staff  v.  (Complaint  case, 

order  denying  staffs  motion  seeking  penalties  and  closing  case)  515 
TO-99-507         Green  Hills  Telephone  Corporation  (IntraLATA  dialing  parity  plan, 

approved)   220 

EC-99-553         GST  Steel  Company  v.  Kansas  City  Power  &  Light  Company 

(Complaint  case,  order  to  show  cause)   499 

TM-99-26 1         GTE  Corporation  (Proposed  merger  between  GTE  Corporation  and 

Bell  Atlantic  Corporation,  order  closing  case)   101 

TT-98-545         GTE  Midwest  Incorporated  (LATA-wide  Extended  Reach  Plan, 

rejected)   26 


343 


462 


CASES  REPORTED 


XV 


TO-99-262  GTE  Midwest  Incorporated  (Sale  or  exchange  of  105  exchanges  in  the 

State  of  Missouri,  order  denying  application  and  closing  case)  53 

TO-99-294         GTE  Midwest  Incorporated  (Price  caps,  order  denying  rehearing 

and  granting  reconsideration)   71 

—  H  — 

WC-99-297         House  of  Denmark,  Inc.  v.  St.  Louis  County  Water  Company 

(Complaint  case,  agreement  granting  variance,  approved)   253 

SC-99-135         House  Springs  Sewer  Company,  Public  Service  Commission  Staff  v. 

(Complaint  case,  allegations  of  failtire  to  pay  aimual  assessments, 

order  approving  agreement)   262 

—  I  — 

SM-99-287         Imperial  UtiUty  Corporation  (Sale  of  assets  to  Rock  Creek  Public 

Sewer  District,  granted)   134 

WA-96-449         Incline  Water  &  Sewer  Company  and  Warren  County  Water  &  Sewer 
Company  (Order  canceling  conditional  certificate  of  convenience 
and  necessity)   363 

TO-99-262          Investigation  of  GTE  Midwest  Incorporated's  proposed  sale  or 
exchange  of  105  exchanges  in  Missouri  (Order  denying 
application  and  closing  case)   53 

TO-98-212          Investigation  of  exhaustion  of  central  office  codes  in  the  314  area 
code  (Order  denying  application  for  rehearing,  approving 
implementation  plan  and  directing  further  filings)   55 

TO-99-254,  et  al  Investigation  of  the  primary  toll  carrier  plan  and  intraLATA 

dialing  parity  (Report  and  Order)   176 

TO-99-254,  et  al  Investigation  of  intraLATA  dialing  parity  and  primary  toll  carrier  plan 
(Order  regarding  requests  for  clarification  and  motion  to  modify 
customer  notice)   245 

TO-99-483         Investigation  of  certain  aspects  surrounding  the  provisiotring  of 

Metropolitan  Calling  Area  Service  (Order  rejecting  non-unanimous 
stipulation  and  agreement,  establishing  procedural  schedule)  ..  419 

TO-99-14  Investigation  into  number  conservation  (Methods  in  the  St.  Louis, 

Missouri  area,  rate  center  consolidation  &  PSC  Staff  request  to  FCC, 
ordered)   349 

—  K  — 

EO-99-164         Kansas  City  Power  &  Light  Company  (Changes  to  Company's 

decommissioning  trust  fund,  granted)   95 

ER-99-3 13         Kansas  City  Power  &  Light  Company  (Order  reducing  the  annual 

electric  revenues  of  Company)   113 


xvi 


CASES  REPORTED 


EM-97-5 15         Kansas  City  Power  &  Light  Company  (Merger  with  Western 

Resources,  Inc. .approved)   306 

EO-2000-2         Kansas  City  Power  &  Light  Company  (Successor  trustee  for  tax 

qualified  nuclear  decommissioning  trust  fund,  approved)    332 

EC-99-553         Kansas  City  Power  &  Light  Company,  GST  Steel  Company  v. 

(Complaint  case,  order  to  show  cause)   499 

EO-2000-210      Kansas  City  Power  &  Light  Company  (Approval  of  the  accrual  and 

funding  of  Wolf  Creek  generating  station  decommissioning  costs  at 
current  levels,  order  approving  agreement)   516 

EO-96-386          Kansas  City  Power  &  Light  Company  (Ending  variance  and  closing  case, 
waiver  temporarily  relieved  KCPL  of  the  requirement  that  it  use 
statistical  procedures  to  test  the  acctiracy  of  its  meters)   519 

—  L  — 

GR-96-181         Laclede  Gas  Company  (Actual  Cost  Adjustment,  1995-96)   120 

GA-99-107&       Laclede  Gas  Company,  Union  Electric  Company  d/b/a  AmerenUE, 

GA-99-236  (Certificate  of  public  convenience  and  necessity  to  serve  a  portion  of 

St.  Charles  County  and  the  City  of  Wentzville,  granted)   139 

GO-98-484         Laclede  Gas  Company  (Extension  of  Experimental  Price  Stabilization 

Fund,  granted)   227 

GT-99-303         Laclede  Gas  Company  (Extension  of  Company's  Gas  Supply 

Incentive  Plan,  approved  with  modifications)   322 

GT-99-303         Laclede  Gas  Company  (Gas  supply  incentive  plan,  order  regarding 

request  for  clarification  and/or  reconsideration)   346 

GR-99-3 15  Laclede  Gas  Company  (Rate  case,  increase  granted)   436 

MC-99-221         Lake  Area  Development  Co.  Inc.  d/b/a  Factory  Direct  Manufactured 
Housing,  Public  Service  Commission  Staff  v.  (Complaint  case, 
allegations  of  failure  to  properly  set  up  a  manufactured  home  and  to 
correct  code  violations  in  a  manufactured  home,  order  approving 
agreement)   256 

TR-98-345         Lathrop  Telephone  Company  (Earnings  investigation,  rate  reduction, 

approved)   337 

TC-98-337         Long  Distance  Services,  Inc.,  PubUc  Service  Commission  Staff  v. 

(Complaint  case,  allegations  of  slamming,  order  approving 

agreement)   271 

—  M  — 

TF-99-200  Mark  Twain  Rural  Telephone  Company  (Order  approving  financing)  1 64 
WR-2000-241     McCord  Bend  Water  Company  (Water  rate  increase  and  sale  of  system 

to  the  Village  ofMcCord  Bend,  granted)    388 

TR-98-347         McDonald  County  Telephone  Company  (Earnings  investigation, 

telephone  revenue  reduction,  granted)   110 


CASES  REPORTED 


xvii 


TO-99-279  Mid-Missouri  Cellular  (Arbitration  order  involving  interconnection 

agreement  with  Southwestern  Bell  Telephone  Company)    102 

TO-99-279         Mid-Missouri  Cellular  (Intercoimection  agreement  with  Southwestern 

Bell,  approved)   173 

TF-99-578  Mid-Missouri  Holding  Corp.  and  Mid-Missouri  Telephone  Company 

(Sale  of  stock  and  financing,  approved)   400 

TR-98-343         Mid-Missouri  Telephone  Company  (Earnings  investigation,  agreement 

reducing  telephone  revenues  approved)   152 

TC-98-25 1  &      Mid-Missouri  Telephone  Company,  Chariton  Valley  Telephone 
TC-98-340  Company  Corporation  v.  Southwestern  Bell  Telephone  Company 

(Complaint  against  Southwestern  Bell  for  terminating  cellular 

compensation,  complaint  sustained)   205 

TC-98-350  Miller  Telephone  Company,  Public  Service  Commission  Staff  v. 

(Complaint  case,  agreement  authorizing  revenue  reduction 

approved)   145 

WO-98-204        Missouri- American  Water  Company  (Class  cost  of  service  and  rate 

design,  defer  decision  on  rate  design  until  next  general  rate  case)  394 
EC-99-327         Missouri  Coalition  for  Fair  Competition  v.  Union  Electric  Company 

d/b/a  AmerenUE  (Complaint  case,  allegations  of  violations  of  the 

"HV  AC  Act" ,  agreement  approved)   234 

GR-98- 1 40  &      Missouri  Gas  Energy  (Order  granting  reconsideration  and  rehearing 

GT-98-237  in  part;  denying  reconsideration  and  rehearing  in  part)   2 

GO-98-500         Missouri  Gas  Energy  (Application  for  variance  pertaining  to  processing 

of  certain  Kansas  Ad  Valorem  Tax  Refunds,  granted)   129 

GO-99-591         Missouri  Gas  Energy  (Investigation  of  regulatory  treatment  of  MGE's 

gas  costs,  order  denying  request  of  MGE  to  extend  experimental  gas 

cost  incentive  mechanism)   254 

GO-2000-23 1      Missouri  Gas  Energy  (Tariff  to  renew  for  an  additional  year  the  price 

stabilization  fund  and  capacity  release  incentive  mechanism, 

approved)   364 

EC-99-131  Missouri  Public  Service,  Reed,  John  v.  (Complaint  case,  allegation  of 

billing  for  electric  service  complainant  did  not  use,  order  of  default)  15 
GR-96-192         Missouri  Public  Service  (1995-96  Actual  Cost  Adjustment,  agreement 

approved)   21 

GR-97-298         Missouri  Public  Service  (Purchased  gas  adjustment,  1996-97  Actual  Cost 

Adjustment,  order  approving  agreement)   162 

ET-99-126         Missouri  Public  Service  (Modification  of  electric  line  extension 

rule,  granted)   266 

—  N  — 

TA-2000-242      Northeast  Missouri  Long  Distance  L.L.C.  (Certificate  of  service 

authority,  DfC,  temporary  certificate  granted)   360 


xviii 


CASES  REPORTED 


TA-2000-242      Northeast  Missouri  Long  Distance  L.L.C.  (Certificate  of  service 

autliority,  KC,  granted)   385 

—  O  — 

WC-97-152        Osage  Water  Company  v.  Ozark  Shores  Water  Company,  et  al 

(Complaint  case,  order  granting  motion  to  dismiss)   80 

WA-98-236  &      Osage  Water  Company  (Certificate  of  public  convenience  and 

WC-98-21 1  necessity  to  provide  water  service  in  the  Parkview  Bay  Subdivision, 

Osage  Beach,  approved;  complaint  case  against  Osage  Water 
Company  by  Osage  Beach  Fire  Protection  District,  dismissed)  280 

SA-99-268         Osage  Water  Company  (Certificate  of  public  convenience  and  necessity 
to  provide  sewer  service  in  Camden  County,  Golden  Glade 
Subdivision,  granted)    366 

WR-99-183        Ozark  Shores  Water  Company  (Water  rate  increase,  granted)   16 

WC-97-152        Ozark  Shores  Water  Company,  et  al,  Osage  Water  Company  v. 

(Complaint  case,  order  granting  motion  to  dismiss)   80 

WA-99-99  Ozark  Shores  Water  Company  (Certificate  of  public  convenience  and 

necessity  to  provide  water  service  to  Perdue  Development  in  Camden 
County  and  Sunrmerhaven  Condominiums  in  Miller  County, 
granted)   404 


—  P  — 

MC-2000- 181      Pitts  Mobile  Homes,  Public  Service  Commission  Staff  v.  (Complaint  case, 

allegations  that  Pitts  has  failed  to  properly  comply  with  setup  procedures 
and  failed  to  correct  setup  deficiencies  within  a  reasonable  amount  of 


time,  order  of  default)   425 

GC-96-452         Public  Service  Commission  Staff  v.  City  of  Granby  (Complaint  case, 

order  denying  staffs  motion  seeking  penalties  and  closing  case)  515 
SC-99- 135         Public  Service  Commission  Staff  v.  House  Springs  Sewer  Company 

(Complaint  case,  allegations  of  failure  to  pay  annual  assessments, 

order  approving  agreement)    262 

MC-99-22 1         Public  Service  Commission  Staff  v.  Lake  Area  Development  Co.  Inc. 

d/b/a  Factory  Direct  Manufactured  Housing  (Complaint  case. 


allegations  of  failure  to  properly  set  up  a  manufactured  home  and  to 
correct  code  violations  in  a  manufactured  home,  order  approving 


agreement)   256 

TC-98-337  Public  Service  Commission  Staff  v.  Long  Distance  Services,  Inc. 

(Complaint  case,  allegations  of  slamming,  order  approving 

agreement)   271 

TC-98-350  Public  Service  Commission  Staff  v.  Miller  Telephone  Company 


(Complaint  case,  agreement  authorizing  revenue  reduction  approved)  145 


CASES  REPORTED 


ix 


MC-2000-181      Public  Service  Commission  Staff  v.  Pitts  Mobile  Homes  (Complaint  case, 

allegations  that  Pitts  has  failed  to  properly  comply  with  setup  procedures 
and  failed  to  correct  setup  deficiencies  within  a  reasonable  amount  of 


time,  order  of  default)   425 

—  R  — 

EC-99-131  Reed,  John  v.  Missouri  Public  Service  (Complaint  case,  allegation  of 

billing  for  electric  service  complainant  did  not  use,  order  of  default)  15 

TR-99-123         Relay  Missouri  (Surcharge  to  remain  the  same,  approved)   133 

TR-98-349         Rock  Port  Telephone  Company  (Earnings  investigation,  order  approving 

agreement  reducing  telephone  revenues)   171 

—  S  — 

SM-98-559         Schell  Sanitation,  Inc.  (Sale  of  sewer  system  to  the  City  of  Springfield, 

approved)   18 

TR-98-373  Seneca  Telephone  Company  and  Goodman  Telephone  Company 

(Earnings  investigation  case,  agreement  approved)   83 

GM-2000-49       Southern  Union  Company  (Acquire  up  to  and  including  five  percent  of 
the  common  stock  of  Pennsylvania  Enterprises,  Inc.,  granted  with 
additional  conditions)   268 

GF-98-425         Southern  Uirion  Company  (Authority  to  make  non-control  investments, 
either  directly  or  indirectly,  in  non-jurisdictional  energy  utilities, 
denied)   287 

GM-2000-49  Southern  Union  Company  (Acquire  up  to  and  including  five  percent  of 
the  common  stock  of  Pennsylvania  Enterprises,  Inc.,  order  granting 
application  for  reconsideration)   300 

GM-2000-43       Southern  Uirion  Company  (Acquire  and  merge  with  Pennsylvairia 

Enterprises,  Inc.,  approved)   392 

TT-99-234         Southwestern  Bell  Telephone  Company  (Interim  one-way  service 

offering  to  replace  COS,  granted)   1 

TO-99-535         Southwestern  Bell  Telephone  Company  (IntraLATA  dialing  parity 

plan,  approved)   186 

TC-98-25 1  &      Southwestern  Bell  Telephone  Company,  Mid-Missouri  Telephone 

TC-98-340  Company,  Chariton  Valley  Telephone  Company  Corporation  v. 

(Complaint  against  Southwestern  Bell  for  terminating  cellular 
compensation,  complaint  sustained)   205 

TM-2000-219      Southwestern  Bell  Telephone  Company  (Transfer  of  certain  assets  to 

SBCS  Switches,  Inc.,  granted)   406 

TO-99-461         Sprint  Communications  Company,  L.P.  (Interconnection  agreement, 

arbitration  of  unresolved  issues  regarding  xDSL  with  Southwestern 
Bell  Telephone  Company)   274 


XX 


CASES  REPORTED 


TO-99-359  Sprint  Missouri,  Inc.  (Price  cap  regulation,  granted)   297 

TF-99-318  SteelvilleTelephoneExcliange,  Inc.  (Order  approving  financing)  ..  167 

GR-99-246         St.  Joseph  Light  &  Power  Company  (Natural  gas  rate  case,  agreement 

which  provides  for  no  rate  increase  approved)    290 

HR-99-245         St.  Joseph  Light  &  Power  Company  (Steam  rate  case,  agreement 

reducing  steam  revenues  approved)   293 

ER-99-247  &       St.  Joseph  Light  &  Power  Company  (Electric  rate  case  and  Public  Service 
EC-98-573  Commission  Staff  complaint  case,  agreement  reducing  electric 

revenues  approved)   295 

WC-99-297         St.  Louis  County  Water  Company,  House  of  Denmark,  Inc.  v. 

(Complaint  case,  agreement  granting  variance,  approved)   253 

—  T  — 

SA-99-202         Timber  Creek  Sewer  Company  (Certificate  of  public  convenience  and 

necessity,  sewer  system  in  Platte  County,  granted)   312 


—  U  — 

EO-99-267         Union  Electric  Company  d/b/a  AmerenUE  (Territorial  agreement  with 

Boone  Electric  Cooperative  designating  areas  in  portions  of  Audrain, 
Boone,  Callaway,  Cole,  Cooper,  Howard,  Moniteau,  Monroe  and 


Randolph  counties,  granted)   92 

GA-99- 107  &      Union  Electric  Company  d/b/a  AmerenUE,  Laclede  Gas  Company 
GA-99-236  (Certificate  of  public  convenience  and  necessity  to  serve  a  portion  of 

St.  Charles  County  and  the  City  of  Wentzville,  granted)   139 

EO-98-413         Union  Electric  Company  d/b/a  AmerenUE  (Participation  in  Midwest 

ISO,  granted)   160 

EC-99-327         Union  Electric  Company  d/b/a  AmerenUE,  Missotiri  Coalition  for  Fair 

Competition  v.(Complaint  case,  allegations  of  violations  of  the 

"HVAC  Act",  agreement  approved)   234 

EO-99-599         Union  Electric  Company  d/b/a  AmerenUE  (Territorial  agreement  with 

Ozark  Border  Electric  Cooperative  in  1 1  southeast  Missouri  counties, 

approved)   377 

EO-96-15  Union  Electric  Company  d/b/a  AmerenUE  (Class  cost  of  service  and 

rate  design,  Report  &  Order)   407 

EO-96- 1 4  Union  Electric  Company  d/b/ a  AmerenUE  (Monitoring  experimental 

alternative  regulation  plan,  third  year  credits.  Report  and  Order)  465 
EO-98-95  Union  Electric  Company  d/b/a  AmerenUE  (Experimental  retail  wheeling 

pilot,  order  closing  case)   495 

EO-2000-205      Utrion  Electric  Company  d/b/a  AmerenUE  (Approval  of  decommissioning 

cost  estimate  and  funding  level  of  nuclear  decommissioning  trust  fund, 

agreement  approved)   497 


CASES  REPORTED  xxi 

EA-2000-37        Union  Electric  Company  d/b/a  AmerenUE  (Proposed  restructuring  of 

its  Illinois-based  affiliate,  AmerenCIPS,  order  approving  agreement)  503 

EO-96- 14  Union  Electric  Company  d/b/a  AmerenUE  (Monitoring  experimental 

alternative  regulation  plan,  order  denying  applications  for  rehearing, 
denying  motion  for  stay  and  granting  motion  for  clarification)  510 

WA-98- 1 87        United  Water  Missouri,  Inc.  (Accounting  Authority  Order  relating  to 

FAS  106,  denied)    124 

WR-99-326        United  Water  Missouri,  Inc.  (Water  rate  increase,  granted)   303 

EM-2000-358      UtiliCorp  United,  Inc.  (Seeking  to  acqtiire  the  capital  stock  of  Compania 

Energetia  De  Pemambuco,  granted)   528 

—  W  — 

WA-96-449         Warren  County  Water  &  Sewer  Company  and  Incline  Water  &  Sewer 
Company  (Order  canceling  conditional  certificate  of  convenience 
and  necessity)   363 

SM-99- 193         West  Elm  Place  Corporation  (Sale  of  assets  to  Rock  Creek  Public 

Sewer  District,  granted)   137 


UNREPORTED  UTILITY  CASES 


Case  Date  of 

No.  Caption  Order 


—  A  — 

TA-2000-206      AccessLine  LD  Services,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  10/26/99 

TA-99-420         Access  One,  Inc.  (Certificate  of  service  authority,  IXC,  granted)  5/24/99 

TA-99-67  ACI  Corp.  (Certificate  of  service  authority,  basic  local,  local  exchange 

and  IXC,  granted)  6/10/99 

TO-2000-2 12      ACI  Corp.  (Name  change  to  Rhythms  Links  Inc . ,  acknowledged)  9/28/99 

TD-99-455         Activetel  L.D.,  Inc.  (Certificate  of  service  authority,  IXC,  canceled) ...  4/19/99 

TA-2000-215      Adelphia  Business  Solutions  Operations,  Inc.  (Certificate  of  service 

authority,  basic  local  telecommunications  services,  granted)  ...  1 1/18/99 

TA-2000-315      Adelphia  Business  Solutions  Operations,  Inc.  (Certificate  of  service 
authority,  IXC  and  nonswitched  local  exchange  telecom- 
munications services,  granted)  12/9/99 

TO-99-291         Advanced  Communications  Group,  Inc.  (Interconnection  agreement 

with  Southwestern  Bell  Telephone  Company,  approved)  2/10/99 

TA-99-49  Advanced  Communications  Group,  Inc.  (Certificate  of  service  authority, 

basic  local  exchange  telecommunications  services,  granted)  4/23/99 

TO-2000-274      Advanced  Communications  Grroup,  Inc.  and  its  wholly  owned  subsidiary. 
Feist  Long  Distance  Service,  Inc.  (Interconnection  agreement  with 
Southwestern  Bell  Telephone  Company,  approved)  12/14/99 

TD-99-4 1 0         Advantage  Communications  Group,  Inc .  (Certificate  of  service  authority, 

IXC,  canceled)  4/6/99 

TA-99-328         Advantage  Telecommunications,  Corp.  (Certificate  of  service  authority, 

IXC,  granted)  3/8/99 

TO-99-214         Aerial  Communications,  Inc.  (Interconnection  agreement  with  Sprint 

Missouri,  Inc.,  granted)  1/14/99 

TA-99-355         Aimex  Communications,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  4/6/99 

TA-2000-1         Allegiance  Telecom  of  Missouri,  Inc.  (Certificate  of  service  authority, 

resold  and  facilities-based  basic  local  exchange  telecommunications 
services,  granted)  10/7/99 

TO-2000-202      Allegiance  Telecom,  Inc.  (Interconnection  agreement  with  Southwestern 

Bell  Telephone  Company,  granted)   10/29/99 

TO-2000-329      AUnet  Communications  Services,  Inc.  d/b/a  Frontier  Communications 
Services  (Name  change  to  Global  Crossing  Telecommunications, 
Inc.,  recognized)   12/27/99 

TA-99-298         ALLTEL  Communications,  Inc.  (Certificate  of  service  authority,  basic 

local  telecommunications  service,  granted)  9/2/99 
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TO-99-524         Alma  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 

TA-99-367         America  One  Communications,  Inc.  (Certificate  of  service  authority, 

IXC,  granted)  4/9/99 

TD-99-456         American  Teletronics  Long  Distance,  Inc.  (Certificate  of  service 

authority,  IXC,  canceled)  4/19/99 

TD-99-438         Ameritech  Communications  International,  Inc.  (Certificate  of  service 

authority,  IXC  and  local  exchange  service,  canceled)  8/20/99 

TD-99-583         Ameritech  Communications  International,  Inc.  (Certificate  of  service 

authority,  basic  local  telecommunications  service,  canceled)  8/20/99 

TD-99-457         Amerivox,  Inc.  (Certificate  of  service  authority,  IXC,  canceled)  4/19/99 

TD-99-453         Amtel  Communications,  Inc.  (Certificate  of  service  authority,  IXC, 

canceled)  4/19/99 

TA-99-538         Archway  Communications,  Inc.  (Certificate  of  service  authority,  pay 

phone,  granted)  5/28/99 

TA-2000-223      AS  Telecommunications,  Inc .  d/b/a  ALLSTAR  Telecom  (Certificate  of 

service  authority,  IXC,  granted)  10/26/99 

TA-99-324         Atlantic  Telephone  Company,  Inc .  (Certificate  of  service  authority, 

IXC,  granted)  3/8/99 

TA-99-216         ATN  Communications  Incorporated  (Certificate  of  service  authority, 

IXC,  granted)  12/29/98 

TO-99-488         AT&T  Communications  of  the  Southwest,  Inc.  (IntraLATA 

presubscription  implementation  plan,  approved)  6/10/99 

TT-2000-52       AT&T  Communications  of  the  Southwest,  Inc.,  (Tariffs  to  introduce 

All  In  One  Service,  approved)  8/26/99 

TA-2000-179      Axces  Acquisition,  Inc.  (Certificate  of  service  authority,  IXC  and 

nons  witched  local  exchange  telecommunications  service, 

granted)  9/13/99 

TM-99-601        Axces,  Inc.  (Transfer  of  assets  to  Axces  Acquisition,  Inc.,  a  wholly 

owned  subsidiary  of  Gemini  II,  Inc.,  approved)  10/7/99 


TO-2000- 156      Axon  Telecom,  L.L.C.  (Certificate  of  service  authority,  IXC,  granted)  9/24/99 


—  B  — 

TA-99-357  Barker,  Gina  (Certificate  of  service  authority,  pay  phone,  granted)  ....  3/18/99 
TO-99-199         BarTel  Communications,  Inc.  (Resale  agreement  with  Southwestern 

Bell  Telephone  Company,  approved)  1/21/99 

TA-99-138         BarTel  Communications,  Inc.  (Certificate  of  service  authority,  basic 

local  telecommunications  service,  granted)  2/2/99 

TO-99-590         BarTel  Communications,  Inc.  (Interconnection  agreement  with  GTE 

Midwest  Incorporated  and  GTE  Arkansas,  Incorporated, 

granted)  7/27/99 


UNREPORTED  UTILITY  CASES 


TA-2000-107      Basicphone,  Inc.  (Certificate  of  service  autliority,  basic  local  and  local 

exchange  telecommunications  services,  granted)  1 1/17/99 

TD-2000-50       Bates,  Robert  L.  (Certificate  of  service  authority,  pay  phones, 

canceled)  9/3/99 

SM-99-249        Batson  Development  Company,  Inc.  (Sale  of  sewer  system  to  Pike  Creek 

Sewer  District,  granted)  4/22/99 

TD-99-454         Bel-Save,  Inc.  (Certificate  of  service  authority,  IXC,  canceled)  4/19/99 

TM-99-556  Big  Planet,  Inc.  (Merger  with  Nu  Skin  Enterprises,  Inc.,  approved) ....  1 1/4/99 
TO-99-566         Birch  Telecom  of  Missouri,  Inc.  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 

TO-2000-6         Birch  Telecom  of  Missouri,  Inc.  (Interconnection  agreement  with 

Southwestern  Bell,  granted)  8/31/99 

TA-99-449         Blackstone  Communications  Company  (Certificate  of  service  authority, 

IXC,  granted)  5/18/99 

TA-99-587         BlueStar  Networks,  Inc.  (Certificate  of  service  authority,  IXC,  non-basic 

local  exchange  telecommunications  service  and  exchange  access 

services,  granted)   12/22/99 

TA-99- 1 84         Booth,  Bart  D.  (Certificate  of  service  authority,  pay  phones, 

granted)  12/10/98 

TO-99-289         BroadSpan  Communications,  Inc.  (Name  change  to  Primary  Network 

Coimnunications,  acknowledged)  1/25/99 

TO-99-492         BroadSpan  Communications,  Inc.  (IntraLATA  presubscription 

implementation  plan,  approved)  6/10/99 

TO-99-584         BroadSpan  Coitmiuirications,  Inc.  d/b/a  Primary  Network  Com- 
munications (Interconnection  agreement  with  GTE  Midwest 

Incorporated,  granted)  7/27/99 

TA-2000-303      BroadStream  Corporation  (Certificate  of  service  authority,  IXC  and 

nonswitched  local  exchange  telecommunications  services, 

granted)  12/2/99 

TD-99-233         Buchmann,  Eric  (Certificate  of  service  authority,  pay  phone, 

canceled)  12/7/98 

TO-99-286         Business  Calling  Plan,  Incorporated  (Recognizing  name  change  to 

Corporate  Calling  Services,  Incorporated,  acknowledged)  1/5/99 

TO-99-130         Business  Telecom,  Inc.  (Order  approving  interconnection  agreement 

with  Southwestern  Bell)  12/22/98 

TA-99-548         Buy-Tel  Communications,  Inc.  (Certificate  of  service  authority,  basic 

local  telecommunications  service,  granted)  9/7/99 


TA-99-586 


—  C  — 

Cable  &  Wireless  Global  Markets,  Inc.  (Certificate  of  service  authority, 

IXC,  granted)  7/30/99 


UNREPORTED  UTILITY  CASES 
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TA-2000-21        CallManage,  Inc.  (Certificate  of  service  autliority,  IXC,  granted)  8/20/99 

TO-99-210         Camarato  Distributing,  Inc.  (Interconnection  agreement  with  GTE 

Midwest  Incorporated  and  GTE  Arkansas  Incorporated, 

granted)  2/2/99 

TA-99-152         Camarato  Distributing,  Inc.  (Certificate  of  service  authority,  IXC  and 

basic  local  exchange  telecommunications  services,  granted)  5/20/99 

TO-2000-227      Camarato  Distributing,  Inc.  (Interconnection  agreement  with  Southwestern 

Bell  Telephone  Company,  approved)  1 1/16/99 

WM-99-238       Capital  Utilities,  Inc.,  Riverside  Utility  Company,  Inc.,  Foxfire  Utility 

Company,  Inc.  (Sale  and  transfer  of  stock  to  AquaSotirce,  Inc., 

granted)  2/4/99 

TD-99-390         Caponetto,  Michael  and  Judith  (Certificate  of  service  authority,  pay 

phone,  canceled)  3/18/99 

TO-99-201         CapRock  Communications  Corp.  (Adoption  notice  reflecting  that 

CapRock  will  be  operating  under  the  new  corporation  name  of 

CapRockTelecommunications  Corp.,  approved)  12/7/98 

TA-2000-252      CapRock  Telecommunications  Corp.  (Certificate  of  service  authority, 

basic  local  exchange  telecommunications  services,  granted) ....  1 1/22/99 
TA-99-472         Cartwright,  Randy  d/b/a  Cartwright  Communications  (Certificate  of 

service  authority,  pay  phone,  granted)  5/24/99 

TO-99-499         Cass  County  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 

TO-99-476         CCCMO,  Inc.  d/b/a  Connect !  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  granted)  7/14/99 

TA-2000-199      CCCMO,  Inc.  d/b/a  Connect !  (Certificate  of  service  authority,  basic 

local  and  local  exchange  telecommunications  service, 

granted)  12/29/99 

TA-99-473         C.C.O.  Telecom,  Inc.  (Certificate  of  service  authority,  basic  local 

telecommunications  services,  granted)  7/9/99 

TA-99-609         C.C.O.  Telecom,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  11/24/99 

TA-99-609         C.C.O.  Telecom,  Inc.  (Certificate  of  service  authority,  IXC,  with- 
drawn)  1/6/00 

TA-99-181         CDM  Property  Management  LLC  (Certificate  of  service  authority, 

STS,  granted)  4/6/99 

TA-99- 181         CDM  Property  Management  LLC  (Certificate  of  service  authority, 

shared  tenant  services,  granted)  8/6/99 

TA-99-3 17         Central  Missouri  Telecommunications,  Inc.  (Certificate  of  service 

authority,  basic  local  exchange  telecommunications  services, 

granted)  4/8/99 

TO-99-372         Central  Missouri  Telecommurrications,  Inc.  (Interconnection  agreement 

with  Southwestern  Bell  Telephone  Company,  granted)  5/6/99 


XX  vi 

SA-98-530 
SA-2000-105 

SA-2000-248 

TO-99-208 

TO-99-208 

TA-99-351 

TO-99-460& 
TM-2000-157 

TA-2000-66 

TO-2000-265 

TA-99-562 

TO-99-525 
TA-98-561 
TO-99-167 
TM-99-79 
TO-99-526 
TA-99-140 
TA-2000-216 
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Central  Rivers  Wastewater  Utility,  Inc.  (Certificate  of  public 

convenience  and  necessity,  operate  and  maintain  sewer  system  in 

unincorporated  area  of  Ray  County,  granted)  5/13/99 

Central  Rivers  Wastewater  Utility,  Inc.  (Certificate  of  public 

convenience  and  necessity,  own  and  operate  a  sewer  system 

in  the  Fox  Run  Subdivision  near  Kearney  in  Clay  County, 

granted)   12/9/99 

Central  Rivers  Wastewater  Utility,  Inc.  (Certificate  of  public 

convenience  and  necessity,  construct,  own  and  operate  sewer 

system  in  unincorporated  area  of  Clay  County,  granted)  12/21/99 

Century  Telecommunications,  Inc.  (Name  change  to  CenturyTel 

Telecommunications,  Inc.,  recognized)  12/15/98 

Century  Telecommunications,  Inc.  (Name  change  to  CenturyTel 

Telecommunications,  Inc.,  granted)  2/10/99 

CenturyTel  Long  distance.  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  3/30/99 

CEO  Telecommunications,  Inc.  and  L.  D.  Services,  Inc.  (Merger  of  two 

companies  with  L.D.  Services,  Inc.  the  surviving  entity  using  the  name 

CEO  Telecommunications,  Inc.,  granted)  1/18/00 

CfL,  LLC  d/b/a  CfL  Payphones  (Certificate  of  service  authority,  pay 

phones,  granted)  9/1/99 

Charities  Network  International,  Inc.  (Name  change  to  Net  One 

International,  Inc.,  acknowledged)  10/27/99 

Chariton  Valley  L.D.  Corp.  (Certificate  of  service  authority,  IXC 

and  nonswitched  local  exchange  telecommunications  services, 

granted)  7/15/99 

Chariton  Valley  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 

Choctaw  Communications,  L.C.  (Certificate  of  service  authority,  basic 

local  exchange  telecommunications  services,  granted)  12/22/98 

Choctaw  Communications,  L.C.  (Resale  agreement  with  Southwestern 

Bell  Telephone  Company,  approved)  1/6/99 

Choctaw  Telephone  Company  (Purchase  of  capital  stock  of  Choctaw 

by  Townes  Telecommunications,  Inc.,  granted)  4/20/99 

Choctaw  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)  6/10/99 

Christ,  Tari  d/b/a  ANI  Communications  (Certificate  of  service  authority, 

pay  phones,  granted)  12/14/98 

Ciera  Network  Systems,  Inc.  (Certificate  of  service  authority,  IXC 

and  nonswitched  local  exchange  telecommunications  services, 

granted)  10/19/99 


UNREPORTED  UTILITY  CASES 
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TA-2000-228      Ciera  Network  Systems,  Inc.  (Certificate  of  service  authority,  basic  local 

and  local  exchange  telecommunications  services,  granted)  1 1/19/99 

TO-2000-236      Ciera  Network  Systems,  Inc.  (Intercoimection  agreement  with 

Southwestern  Bell  Telephone  Company,  approved)    11/30/99 

TA-99-384         Cinemark  USA,  Inc.  (Certificate  of  service  authority,  pay  phone, 

granted)  4/6/99 

EF-99- 1 92  Citizens  Electric  Corporation  (Order  approving  financing)  4/20/99 

TA-2000-178      Citizens  Long  Distance  Company  (Certificate  of  service  authority,  IXC 

and  nonswitched  local  exchange  telecommunications  services, 

granted)  9/23/99 

TO-99-500         Citizens  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)  6/10/99 

TM-99-321         Coastal  Telecom  Limited  Company  (Merger  into  Eclipse 

Telecommunications,  Inc.,  granted)  3/23/99 

WO-99-I29        Columbia,  City  of  and  Consolidated  Public  Water  Supply  District  No.  1 

of  Boone  County  (Water  territorial  agreement,  Boone  County, 

approved)   1/26/99 

TO-2000-300     Common  Concerns,  Inc.  (Name  change  to  Cash  Back  Rebates  LD.com, 

Inc.,  recognized)  11/18/99 

TM-2000-48       Comm  South  Companies,  Inc.  (Purchase  of  all  of  the  outstanding 

common  stock  of  Cormn  South  by  Topp  Telecom,  Inc., 

granted)  10/15/99 

TA-99-537         Communicate  Technological  Systems,  LLC  (Certificate  of  service 

authority,  IXC,  granted)  6/4/99 

TA-99-378         Community  Payphones,  Inc.  (Certificate  of  service  authority,  pay  phone, 

granted)  4/1/99 

TO-2000-33 1      Compass  Telecommunications,  Inc.  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  approved)   1/14/00 

TO-2000-209      Computer  Business  Sciences,  Inc.  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  granted)  10/19/99 

TA-99-4I5         Concert  Communications  Sales,  L.L.C.  (Certificate  of  service  authority, 

IXC,  granted)  7/23/99 

TA-99-532         Concert  Communications  Sales  LLC  (Certificate  of  service  authority, 

basic  local  exchange  telecommunications  services,  granted) ....  12/30/99 

TA-2000-198      Connect !  LD,  Inc.  (Certificate  of  service  authority,  IXC,  granted)  1 1/1/99 

TA-2000-245      Convergent  Communications  Services,  Inc.  (Certificate  of  service 

authority,  basic  local  telecommunications  services,  granted)  12/9/99 

TO-99-501         Craw-Kan  Telephone  Cooperative,  Inc.  (IntraLATA  dialing  parity 

plan,  approved)  6/10/99 

TA-99-575         Craw-Kan  Communications  Systems,  Inc.  (Certificate  of  service  authority, 

IXC  and  non-switched  local  exchange  telecommunications  service, 

granted)  7/6/99 
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TD-99-427         Crystal  Communications,  Inc.  d/b/a  Crystal  Long  Distance,  Inc. 

(Certificate  of  service  authority,  IXC,  canceled)  4/20/99 

TA-99-594         Custom  Teleconnect,  Inc.  (Certificate  of  service  authority,  pay  phone, 

granted)  7/23/99 

TA-99-595         Custom  Teleconnect,  Inc.  (Certificate  of  service  authority,  IXC, 

interexchange  operator  assisted  telecommunications  services, 

granted)  7/28/99 

—  D  — 

TA-99-150         Dakota  Services  Limited  (Certificate  of  service  authority,  IXC  and 

non-switched  local  exchange  services,  granted)  12/21/98 

TO-99-564         Dakota  Services  Limited  (Interconnection  agreement  with  Southwestern 

Bell  Telephone  Company,  approved)  8/5/99 

TM-99-205  Davel  Communications  Group,  Inc.  and  Peoples  Telephone  Company, 
Inc.  (Merger  of  Peoples  into  Davel  Commuirications  Group,  Inc., 
granted)  12/22/98 

TA-99-145         DaveTel,  Inc.  (Certificate  of  service  authority,  IXC,  granted)  12/22/98 

TO-2000-273      Delta  Phones,  Inc.  (Interconnection  agreement  with  Southwestern  Bell 

Telephone  Company,  granted)  1 1/30/99 

TA-2000-272  Delta  Phones,  Inc.  (Certificate  of  service  authority,  basic  local  telecom- 
munications service,  granted)  1/25/00 

TA-99-159         DIECA  Communications,  Inc.  (Certificate  of  service  authority,  basic 
local  exchange,  local  exchange,  exchange  access  services 
and  interexchange  telecommunications  services,  granted)  1/13/99 

TA-99-337         DMI  Communications,  Inc.  (Certificate  of  service  authority,  basic 
local  exchange  telecommunications  services  on  a  resold  basis, 
granted)  5/20/99 

TA-2000-44        dPi-Teleconnect,  L.L.C.  (Certificate  of  service  authority,  basic  local, 

local  exchange  and  exchange  access  telecommunications  services, 
granted)   11/19/99 

TA-99-395         DSL  Communications,  L.L.C.  (Certificate  of  service  authority,  local 
exchange  and  interexchange  digital  communication  services, 
approved)  6/7/99 

TO-2000-54       DSLnet  Communications.  LLC  (Interconnection  agreement  with 

Southwestern  Bell,  approved)  9/29/99 

—  E  — 

TA-99-573         Eagle  Communications  Group,  Inc.  (Certificate  of  service  authority, 

IXC  and  pay  phone,  granted)  8/30/99 

TM-99-605        EcUpse  Telecommunications,  Inc.  (Merger  of  Telecom  One  into  EcUpse, 

granted)  8/24/99 
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TO-2000-339      Eclipse  Telecommunications,  Inc.  (Name  change  to  BroadWing 

Telecommunications,  Inc.,  recognized)  12/17/99 

TM-99-605        Eclipse  Telecommunications,  Inc.  and  Telecom  One,  Inc.  (Merger  of 

Telecom  One  with  Eclipse,  order  canceling  certificate  and  closing 

case)  1/11/00 

TO-2000-299      Econophone  Services,  Inc.  (Name  change  to  Destia  Communications, 

Inc.,  recognized)    11/10/99 

TO-99-502         Ellington  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)  6/10/99 

TA-2000-200      Ellington  Telephone  Company  d/b/a  McCormack-Missouri  (Certificate 

of  service  authority,  IXC  and  nonswitched  local  exchange 

telecommuirications  services,  granted)  10/1/99 

TA-99-407         Elson,  Greg  (Certificate  of  service  authority,  pay  phone,  granted)  4/19/99 

TA-99-253         Enhanced  Communications  Network,  Inc.  (Certificate  of  service  authority, 

IXC  and  non-switched  local  exchange  telecommunications  services, 

granted)  1/20/99 

TA-99-604         Engineered  Systems,  Inc.  (Certificate  of  service  authority,  pay  phone, 

granted)  8/2/99 

TA-99-422  erbia  Network,  Inc.  (Certificate  of  service  authority,  IXC,  granted)  ....  5/18/99 
TO-99-30 1         Ernest  Communications,  Inc.  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  granted)  3/23/99 

TO-99-49 1         e.  spire  Communications,  Inc.  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 

TA-99-560         ETS  Payphones,  Inc.  (Certificate  of  service  authority,  pay  phone, 

granted)  6/10/99 

TO-99-213         EZ  Talk  Communications,  L.L.C.  (Interconnection  agreement  with 

Sprint  Missouri,  Inc.,  granted)  2/2/99 

—  F  — 

TO-99-503         Farber  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 

TA-2000-95  PDF  Communications  Co.,  d/b/a  BPS  Long  Distance  (Certificate  of  service 
authority,  IXC  and  nonswitched  local  exchange  telecoitmiuirications 
service,  granted)   9/20/99 

TA-2000-191      Fidelity  Communication  Services  I,  Inc.  (Certificate  of  service  authority, 

basic  local  telecommunications  services,  granted)  12/2/99 

TA-2000-229      Fidelity  Communication  Services  II,  Inc.  (Certificate  of  service  authority, 
basic  local  and  local  exchange  telecommunications  services, 
granted)  11/30/99 

GR-99-160        Fidelity  Gas  Company  (1997-1998  Actual  Cost  Adjustment,  order 

closing  case)  8/20/99 
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TA-99-468         Fidelity  Long  Distance,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  6/25/99 

TO-99-496         Fidelity  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 

TA-99-190         FirstWorld  Communications,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)   12/10/98 

TA-99-356  Fiscus,  Larry  (Certificate  of  service  authority,  pay  phone,  granted)  ....  3/18/99 
TA-99-404         Focal  Communications  Corporation  of  Missouri  (Certificate  of  service 

authority,  IXC  and  non-switched  local  exchange  telecormnunications 

services,  granted)  5/19/99 

TA-99-403         Focal  Communications  Corporation  of  Missouri  (Certificate  of  service 

authority,  switched  and  dedicated,  resold  and  facilities-based 

basic  local  telecommunications  service,  granted)  10/21/99 

TA-99-462         FON  Digital  Network,  Inc.  (Certificate  of  service  authority,  KC, 

granted)  5/21/99 

WO-99-469        Four  Seasons  Water  and  Sewer  Company  (Name  change  to  Lake  Region 

Water  &  Sewer  Company,  acknowledged)  5/6/99 

WM-99-238       Foxfire  Utility  Company,  Inc.,  Capital  Utilities,  Inc.,  Riverside  Utility 

Company,  Inc.  (Sale  and  transfer  of  stock  to  AquaSotirce,  Inc., 

granted)  2/4/99 

TA-99-368         Franciscan  Sisters  of  Mary  (Certificate  of  service  authority,  pay  phone, 

granted)  4/19/99 

TO-99-244         FreedomStarr  Communications,  Inc.  (Certificate  of  service  authority,  IXC 

and  non-switched  local  exchange  telecommuiucations  services, 

granted)  1/20/99 

TM-99-225        Frontier  Corporation,  Allnet  Communication  Services  and  Frontier 

Communications  International,  Inc.  (Transfer  of  assets  and 

reorganization,  approved)  12/30/98 

TO-99-493         Frontier  Local  Services,  Inc.  (IntraLATA  presubscription 

implementation  plan,  approved)  6/10/99 

TO-2000-328      Frontier  Local  Services,  Inc.  (Name  change  to  Global  Crossing  Local 

Services,  Inc.,  recognized)  12/27/99 

TO-2000-326      Frontier  Telemanagement,  Inc.  (Change  corporate  name  to  Global 

Crossing  Telemanagement,  Inc.,  recognized)  12/22/99 

EO-99- 144         Fulton,  City  of,  Callaway  Electric  Cooperative  (Change  of  electric  supplier 

of  nine  consumers  located  within  the  City,  granted)  3/16/99 

—  G  — 

TA-99-173         Gabriel  Communications  of  Missouri,  Inc.  (Certificate  of  service  authority, 

basic  local  telecommunications  services,  granted)   3/4/99 

TO-99-400         Gabriel  Communications  of  Missouri,  Inc.  (Interconnection  agreement 

with  Southwestern  Bell  Telephone  Company,  granted)  5/4/99 
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TA-99-363         Gates  Communications,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  4/6/99 

TM-99-598        Gateway  Technologies,  Inc.  (Control  stock  transaction  between  Gateway 

and  T-NETIX,  Inc.,  granted)   8/24/99 

TD-99-383         Gauvain,  Steve  d/b/a  Cardinal  Communications  (Certificate  of  service 

authority,  pay  phone,  canceled)  3/9/99 

TD-99-425         GlobalOne,  Inc.  d/b/a  Metrolink  Communications,  Inc.  (Certificate  of 

service  authority,  IXC,  canceled)  4/20/99 

TA-2000- 1 1       Global  Time,  Inc .  (Certificate  of  service  authority,  IXC  and  nons witched 

local  exchange  telecommunications  services,  granted)  12/1/99 

TA-99-419         Glyphics  Communications,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  5/11/99 

TO-99-505         Granby  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 

TA-2000-35       Grand  River  Communications,  Inc.  d/b/a  Lathrop  Long  Distance 

(Certificate  of  service  authority,  IXC  and  non-switched  local  exchange 

telecommunications  service,  granted)  9/9/99 

TA-2000-35       Grand  River  Communications,  Inc.  d/b/a  Grand  River  Long  Distance 

(Certificate  of  service  authority,  IXC  and  non- switched  local 

exchange  telecommunications  service,  granted)  9/9/99 

TO-99-506         Grand  River  Mutual  Telephone  Corporation  (IntraLATA  dialing 

parity  plan,  approved)  6/10/99 

TA-99-347         GTC  Telecom,  Inc.  (Certificate  of  service  authority,  IXC,  granted)  3/18/99 

TO-99-27 1         GTE  Communications  Corporation  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  approved)   3/9/99 

TA-98-152         GTE  Communications  Corporation  (Certificate  of  service  authority, 

basic  local  exchange  telecommunications  services,  granted)  4/6/99 

TO-99-307         GTE  Midwest  Incorporated  and  GTE  Arkansas  Incorporated 

(Interconnection  with  Preferred  Carrier  Services,  Inc.,  granted)  4/15/99 
TO-99-374         GTE  Midwest,  Inc.  and  GTE  Arkansas,  Inc.  (Interconnection  agreement 

with  dPi-Teleconnect,  L.L.C.,  granted)  5/1 1/99 

TO-2000-47       GTE  Midwest,  Inc.  and  GTE  Arkansas,  Inc.  (Interconnection  agreement 

with  Topp  Comm,  Inc.,  granted)  8/24/99 

TO-99-610         GTE  Midwest  Incorporated  and  GTE  Arkansas  Incorporated 

(Interconnection  agreement  with  Missouri  State  Discount  Telephone, 

granted)  9/21/99 

TO-2000-190      GTE  Midwest  Incorporated  and  GTE  Arkansas  Incorporated 

(Interconnection  agreement  with  Now  Communications,  Inc., 

granted)  9/30/99 

TO-2000-189      GTE  Midwest  Incorporated  and  GTE  Arkansas  Incorporated 

(Interconnection  agreement  with  C.C.O.  Telecom,  Inc., 

granted)  10/27/99 
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TO-2000-203      GTE  Midwest  Incorporated  and  GTE  Arkansas  Incorporated 

(Interconnection  agreement  with  St.  Louis  Paging  Network,  Inc. 

d^/a  Dial- A-Page,  granted)  11/4/99 

TO-2000-332      GTE  Midwest  Incorporated  and  GTE  Arkansas  Incorporated 
(Intercoimection  agreement  with  Sprint  Spectrum  L.P., 

approved)  1/25/00 

TA-99-387         GTE  Midwest  Incorporated  (Certificate  of  service  authority,  pay 

phone,  granted)  4/19/99 

TM-95- 1 34  &     GTE  Midwest  Incorporated  (Transfer  of  two  southwest  Missouri 

TO-93-309  exchanges  to  Ozark  Telephone  Company,  granted)  4/29/99 

TD-99-542         GTE  Telecommunications  Services  Incorporated  (Certificate  of  service 

authority,  IXC,  canceled)  6/22/99 

—  H  — 

EO-99-401         Hannibal,  City  of  and  Missouri  Rural  Electric  Cooperative  (Change  of 

electric  service  provider,  granted)  6/17/99 

TA-99-3 10         Harcourt  Telco,  L.L.C.  (Certificate  of  service  authority,  non-basic, 

non-switched  local  competitive  telecommunications  and  interexchange 

digital)  3/2/99 

TO-2000-148      Harcourt  Telco,  L.L.C.  d/b/a  Maverix.com,  Inc.  (Intercoimection 

agreement  with  Southwestern  Bell,  approved)  9/27/99 

TO-2000-57       Harcourt  Telco,  L.L.C.  (Name  change  to  Maverix.com,  Inc., 

acknowledged)  10/20/99 

TA-99-397         Havens,  John  d/b/a  Southern  Missouri  Telecom  (Certificate  of  service 

authority,  pay  phones,  granted)  4/13/99 

TD-99-434         Heartline  Communications,  Inc.  (Certificate  of  service  authority,  IXC, 

canceled)  4/20/99 

TD-99-283  Hensley,  Ben  (Certificate  of  service  authority,  pay  phone,  canceled)  ....  1/5/99 
SR-99-362         Hickory  Hills  Water  &  Sewer  Company,  Inc.  (Sewer  rate  increase 

granted)  4/6/99 

WR-99-361        Hickory  Hills  Water  &  Sewer  Company,  Inc.  (Waterrate  increase 

granted)  4/6/99 

TD-99-424         Hi-Rim  Conmiunications,  Inc.  (Certificate  of  service  authority,  IXC, 

canceled)  4/20/99 

TA-2000-217      HJN  Telecom,  Inc.  (Certificate  of  service  authority,  basic  local 

telecoitmiunications  service,  granted)   12/14/99 

WA-97-5 10        Hoesch,  George  d/b/a  Gascony  Water  Company  (Certificate  of  public 

convenience  and  necessity  to  provide  water  service  in  Gasconade 

County  near  Hermaim,  Missouri,  granted)  2/25/99 

TO-99-508         Holway  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 
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TA-2000-354      Hotel  Connect  Management,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  1/12/00 

—  I— 

TO-99-509         lAMO  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)  6/10/99 

TA-2000-371      Ideal  Communication,  Inc.  (Certificate  of  service  authority,  pay  phones, 

granted)  1/13/00 

TA-99-579         INET  Interactive  Network  System,  Inc.  (Certificate  of  service  authority, 

IXC,  granted)  8/2/99 

TA-99-606         INTELCOM,  INC.  (Certificate  of  service  authority,  IXC,  granted)  8/16/99 

TO-2000-177      Intercontinental  Communications  Group,  Inc.  d/b/a  ICLD  (Name  change 
to  Intercontinental  Communications  Group,  Inc.  d/b/a  Fusion 
Telecom,  acknowledged)  9/24/99 

TA-2000-259      Intercontinental  Communications  Group,  Inc.,  d/b/a  Fusion-Trucker 

Phone  (Certificate  of  service  authority,  IXC,  granted)  12/14/99 

TA-99-175         Intercounty  Tele-Tech,  L.L.C.  (Certificate  of  service  authority,  IXC  and 
non-switched  local  exchange  telecommunications  services, 
granted)  1/26/99 

TD-98-326         Interlink  Telecommunications,  Inc.  (Certificate  of  service  authority, 

IXC,  cancel)  12/29/98 

TO-2000-364      Intermedia  Communications,  Inc.  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  approved)  1/25/00 

TM-99-217        International  Communications  Group,  Inc.  (ICLD)  (Transfer  of  control 

stock  transaction  between  Fusion  Telecommunications  International, 
Inc.,  Fusion  ICG  Acquisition  Corp.  and  ICLD,  granted)  3/18/99 

TA-2000-196      International  Exchange  Communications,  Inc.  (Certificate  of  service 

authority,  IXC,  granted)   12/21/99 

TA-2000-390      IP  Communications  Corporation  d/b/a  IP  Communications  of  the 

Southwest  Corporation  (Certificate  of  service  authority,  IXC  and 

non-switched  local  exchange  telecommunications  services, 

granted)  1/25/00 

TO-2000-345      IXC  Communications  Services,  Inc.  (Name  change  to  Broadwing 

Communications  Services,  Inc.,  recognized)  12/23/99 

—  J  — 

TA-99-148         lATO  Communications  Corp.  (Certificate  of  service  authority,  basic  local 

and  local  exchange  telecommunications  services,  granted)  3/25/99 

TO-99-555         JATO  Communications  Corp.  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  granted)  7/27/99 

TA-2000- 141      JATO  Operating  Corp.  (Certificate  of  service  authority,  IXC  and  basic 

local  telecommunications  services,  granted)  10/29/99 
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TA-99-411         Jefferson  Plaza  Investors,  Inc.  d/b/aBlue  Springs  Office  Suites 

(Certificate  of  service  authority,  STS,  granted)  6/29/99 

TA-99-452         Jefferson  Plaza  Investors,  Inc.  d/b/a  Blue  Springs  Office  Suites 

(Certificate  of  service  authority,  IXC,  granted)  6/30/99 

TA-99-342         Johnson,  Anthony  (Certificate  of  service  authority,  pay  phone, 

granted)  3/18/99 

—  K  — 

TO-20(K)-2 1 3      Kansas  City  Cable  Partners  d/b/a  American  Cablevision  (Name  change 
to  Kansas  City  Cable  Partners  d/b/a  Time  Warner  Cable,  acknowl- 
edged)  10/26/99 

EF-2000-8         Kansas  City  Power  &  Light  (Order  approving  financing)  7/29/99 

TA-99-565         Kataman  Communications,  L.L.C.  (Certificate  of  service  authority,  IXC, 

granted)  6/23/99 

TA-2000-255      KDD  America,  Inc.  (Certificate  of  service  authority,  IXC  and 

nonswitched  local  exchange  telecommunications  services, 

granted)  11/2/99 

TO-99-5 1 0         Kingdom  Telephone  Company  (IntraL  AT  A  dialing  parity  plan, 

approved)   6/10/99 

TA-2000- 144      Kingdom  Telephone  Company  d/b/a  Kingdom  Long  Distance 

(Certificate  of  service  authority,  IXC  and  nonswitched  local 

exchange  telecommunications  services,  granted)  9/23/99 

TO-99-5 1 1         KLM  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)  6/10/99 

TA-99-576  KMC  Telecom  III,  Inc.  (Certificate  of  service  authority,  IXC  and 
nonswitched  local  exchange  telecommunications  services, 
granted)  7/13/99 

TA-99-577         KMC  Telecom  III,  Inc.  (Certificate  of  service  authority,  basic  local 

exchange  telecommunications  services,  granted)  8/30/99 

TO-2000-307      KMC  Telecom  III,  Inc.  (Interconnection  agreement  with  Southwestern 

Bell  Telephone  Company,  approved)  12/10/99 

TA-99-320         Koenig,  Brian  E.  (Certificate  of  service  authority,  pay  phone,  granted)  3/3/99 

—  L  — 

GF-99-239         Laclede  Gas  Company  (Order  approving  financing)  1/12/99 

TA-2000-45       Langworthy,  Mark  A.  d/b/a  Midwest  Telephone  (Certificate  of  service 

authority,  pay  phone,  granted)  8/24/99 

TO-99-5 1 2         Lathrop  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)  6/10/99 

TA-99-182         LEC  Long  Distance,  Inc.  d/b/a  CassTel  Long  Distance  (Certificate  of 

service  authority,  IXC,  granted)  12/17/98 
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TA-99-330         LEC  Long  Distance,  Inc.  d/b/a  CassTel  Long  Distance  (Certificate  of 

service  authority,  non-switched  local  exchange  telecommunications 

services,  granted)  3/16/99 

TA-2000-342      Legacy  Long  Distance  International,  Inc.  (Certificate  of  service  authority, 

competitive  intrastate  interexchange  and  alternative  operator  services 

between  and  among  locations  within  Missouri,  granted)  1/5/00 

TA-99-354         Legends  Communications,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  4/21/99 

TO-99-399         Lepper,  lim  d/b/a  TelStar  (Name  change  to  "Blue  Line  Pas^phone", 

acknowledged)  4/19/99 

TO-99-5 13         Le-Ru  Telephone  Company  (IntraL  AT  A  dialing  parity  plan, 

approved)  6/10/99 

TA-99-170         Level  3  Communications,  LLC  (Certificate  of  service  authority,  IXC, 

granted)  12/17/98 

TA-99- 171         Level  3  Communications,  LLC  (Certificate  of  service  authority,  basic 

local  and  local  exchange  telecommunications  services, 

granted)  2/2/99 

TO-99-446         Level  Three  Communications,  LLC  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  approved)   6/23/99 

TO-99-101         LOGIX  Communications  Corporation  (Interconnection  agreement 

with  Southwestern  Bell  Telephone  Company,  approved)  12/1/98 

TO-2000-352      London  Telecom  Network  Corp.  (Name  change  to  Trans  World  Network, 

Corp.,  recognized)   12/27/99 

TA-99-465         Long  Distance  America,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  5/21/99 

TA-2000-235      Loy,  Michael  F.  d/b/a  Bexar  Communications  (Certificate  of  service 

authority,  pay  phone,  granted)  10/14/99 

TD-99-423         Lyrihn  Communications  d/b/a  Blue  Earth  Communications  and 

Community  Spirit  (Certificate  of  service  authority,  IXC, 

canceled)  4/20/99 

—  M  — 

TM-2000-343  &  Madison  Dearborn  Capital  Partners  m,  L.P.,  and  Dakota  Services 
TO-2000-344  Limited  (Transfer  of  control  (merger)  of  Dakota  with  @  link  Merger 

Sub,  Inc.,  approved)   12/30/99 

TA-99-285        Magaster,  Robert  (Certificate  of  service  authority,  pay  phone, 

granted)   1/26/99 

TO-99-5 14         Mark  Twain  Rural  Telephone  Company  (IntraLATA  dialing  parity 

plan,  approved)  6/10/99 

TO-99-276         MAXCOM,  Inc.  (Interconnection  agreement  with  Southwestern  Bell 

Telephone  Company,  granted)  2/9/99 
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TA-99-380         Maxxis  Communications,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  4/13/99 

TM-99-540        Maxxis  Communications,  Inc.  (Transfer  of  assets,  Maxxis'  acquisition 

of  certain  assets  of  Colorado  River  Communications  Corporation, 

granted)  8/3/99 

TA-2000-135      McDonald  County  Long  distance  Company  (Certificate  of  service 

authority,  IXC,  granted)   9/21/99 

TO-99-5 1 5         McDonald  County  Telephone  Company  (IntraLATA  dialing  parity 

plan,  approved)  6/10/99 

TM-99-588        MCI  WorldCom,  Inc.  (Series  of  mergers  and  related  transactions, 

granted)  7/6/99 

TO-2000-26       McLeodUS  A  Telecommunications  Services,  Inc.  (Interconnection 

agreement  with  Southwestern  Bell,  granted)  9/8/99 

TA-2000-340  MetLojix  Telecom,  Inc.  (Certificate  of  service  authority,  IXC,  granted)  1/5/00 
TD-99-95  MFSINTELENETOFMISSOURI,INC.  (Certificate  of  service 

authority,  IXC,  canceled)   12/14/98 

TD-2000-306      Microwave  Services,  Inc.  (Certificate  of  service  authority,  IXC, 

canceled)  11/10/99 

TO-99-527         Mid-Missouri  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 

TA-2000-290      Mid-Missouri  Telephone  Company  (Certificate  of  service  authority, 

provide  and  resell  interexchange  private  line  and  nonswitched 

local  telecommunications  services,  granted)  12/2/99 

TO-99-459         Midwestern  Services  L.C.  (Interconnection  agreement  with  Southwestern 

Bell  Telephone  Company,  granted)   5/26/99 

TO-99-5 1 6         Miller  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)  6/10/99 

WA-2000-59       Missouri- American  Water  Company  (Certificate  of  public  convenience 

and  necessity  to  provide  water  service  in  St.  Charles  County,  Cole 

Creek  area,  granted)  10/14/99 

WA-2000-58       Missouri-American  Water  Company  (Certificate  of  public  convenience 

and  necessity  to  provide  water  service  to  an  area  adjacent  to  current 

service  territory  in  Johnson  County,  granted)  11/16/99 

GM-99-281        Missouri  Gas  Energy  (Sale  of  steel  service  line,  regulator  and  meter  to 

serve  one  customer  in  Audrain  County  to  AmerenUE, 

approved)  2/25/99 

GM-99-334        Missouri  Gas  Energy,  UtiliCorp  United,  Inc.  (Sale  of  certain  assets  that 

serve  1 1  farm  tap  customers  from  Missouri  Gas  Energy  to  UtiliCorp 

United,  Inc.,  granted)  5/1 1/99 

TA-99-541         Missouri  Public  Pay  Phone  Corp.  (Certificate  of  service  authority,  pay 

phone,  granted)  6/16/99 


xxxvii 


UNREPORTED  UTILITY  CASES 


TA-99-549         Missouri  Telecom,  Inc.  (Certificate  of  service  authority,  basic  local 

telecommunications  service,  granted)  9/21/99 

TO-99-529         Modem  Telecommuirications  Company  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 

TO-99-528         MoKan  Dial  Inc.  (IntraLATA  dialing  parity  plan,  approved)  6/10/99 

WM-2000-4       Moore  Bend  Water  Company  (Sale  of  assets  to  Moore  Bend  Water 

Company,  Incorporated,  granted)  8/3 1/99 

TA-2000- 140      Moretina,  leanne  d/b/a  I  &  I  Telecom  (Certificate  of  service  authority, 

pay  phones,  granted)  9/15/99 

TD-2000-41       Multimedia  Long  Distance  Company  (Certificate  of  service  authority, 

IXC,  canceled)  8/24/99 

TA-2000-218      MVX.COM  Communications,  Inc.  (Certificate  of  service  authority, 

basic  local  and  local  exchange  telecommunications  services, 

granted)  12/13/99 

TA-2000-65       Myers,  Daniel  R.  (Certificate  of  service  authority,  pay  phones,  granted)  9/2/99 

—  N  — 

TO-99-1 85         Navigator  Telecommunications,  LLC  (Resale  agreement  with  GTE 

Midwest  Incorporated  and  GTE  Arkansas  Incorporated, 

granted)  1/14/99 

TO-99-3 1 1         Navigator  Telecommunications,  LLC  (Intercoimection  agreement  with 

Sprint  Missouri,  Inc.,  approved)  4/6/99 

TA-2000-232      Navigator  Telecommunications,  L.L.C.  (Certificate  of  service  authority, 

IXC,  granted)  10/29/99 

TO-2000-29 1      Navigator  Telecommunications,  LLC  (Intercoimection  agreement  with 

Southwestern  Bell  Telephone  Company,  approved)  1 1/22/99 

TA-2000-243      Navigator  Telecommunications,  LCC  (Certificate  of  service  authority, 

amending  basic  local  telecommunications  services  certificate, 

granted)  12/8/99 

TO-99-282         NET-tel  Corporation  (Resale  agreement  with  Southwestern  Bell 

Telephone  Company,  granted)  3/16/99 

TA-99- 1 80         NET-tel  Corporation  d/b/a  NET-tel  Communications  Corporation 

(Certificate  of  service  authority,  basic  local  telecommunications 

services,  granted)  3/18/99 

TA-99-223         Network  Billing  Systems,  L.L.C.  (Certificate  of  service  authority,  IXC, 

granted)  1/26/99 

TA-99-592         Network  Communications  International  Corp.  (Certificate  of  service 

authority,  IXC,  granted)  7/20/99 

TA-2000-380      NetworkIP,  LLC,  (Certificate  of  service  authority,  KC, 

granted  index  only)  1/25/00 


UNREPORTED  UTILITY  CASES 


xxxviii 


TA-2000-31 1      New  Edge  Network,  Inc.  d/b/a  New  Edge  Networks  (Certificate  of 
service  authority,  IXC  and  non-switclied  local  exchange 
telecommuirications  services,  granted)  12/17/99 

TO-99-517         New  Florence  Telephone  Company  (IntraLATA  dialing  parity 

plan,  approved)  6/10/99 

TO-99-523         New  London  Telephone  Company,  Stoutland  Telephone  Company,  & 

Orchard  Farm  Telephone  Company  (IntraLATA  dialing  parity  plan, 
approved)   6/10/99 

TA-2000-253      NEXTLINK  Long  Distance  Services,  Inc.  (Certificate  of  service 

authority,  IXC,  granted)   12/8/99 

TA-99-48          NEXTLINK  MISSOURI,  INC.  (Certificate  of  service  authority,  basic 
local  exchange  and  local  exchange  intrastate  telecommunications 
services,  granted)  I/I2/99 

TA-99-220         Nextlink  Missouri,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  1/25/99 

TO-99-270         Nextlink  Missouri,  Inc.  (Interconnection  agreement  with  Southwestern 

Bell  Telephone  Company,  approved)  2/10/99 

TO-2000-143      NEXTLINKMISSOURI,INC.  (Interconnection  agreement  with 

Southwestern  Bell,  granted)  9/30/99 

TO-99- 149         Nextel  West  Corp.  (Intercoimection  agreement  with  Southwestern  Bell 

Telephone  Company,  approved)  1/6/99 

TO-99-235         Nextel  West  Corp.,  Inc.  (Interconnection  agreement  with  GTE  Midwest 

Incorporated  and  GTE  Arkansas  Incorporated,  granted)  2/10/99 

TO-99-530         Northeast  Missouri  Rural  Telephone  Company  (IntraLATA  dialing 

parity  plan,  approved)  6/10/99 

TO-99- 168         Northpoint  Communications,  Inc.  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  approved)   1/6/99 

TM-2000-280  NorthPoint  Communications,  Inc.  (Corporate  reorganization  to  establish 
NorthPoint  as  a  wholly  owned  subsidiary  of  NorthPoint  Holdings, 
Inc.,  approved)  12/7/99 

WM-2000-314    North  Suburban  Public  Utility  Company,  Inc.  (Acquisition  of  all  of  the 

outstanding  capital  stock  of  The  Meadows  Water  Company  and  more 
than  10  percent  of  the  outstanding  capital  stock  of  the  Ozark  Shores 
Water  Company,  granted)   12/16/99 

TA-2000-296      Northwestern  Communications,  Inc.  (Certificate  of  service  authority, 

pay  phones,  granted)  12/17/99 

TO-2000-41 1      NYNEX  Long  Distance  Company  d/b/a  Bell  Atlantic  Long  Distance 

(Name  change  to  NYNEX  Long  Distance  Company  d/b/a  Bell  Atlantic 
Business  Services,  granted)  I/26/(X) 


xxxix 


UNREPORTED  UTILITY  CASES 


—  O  — 

TD-2000-3 17      One  Stop  Telecommunications,  Inc.  (Certificate  of  service  authority, 

IXC,  canceled)  11/23/99 

TA-2000-30        Opex  Communications,  Inc.  (Certificate  of  service  authority,  IXC  and 
non-switched  local  exchange  telecommunications  services, 
granted)  8/30/99 

TO-99-523         Orchard  Farm  Telephone  Company,  Stoutland  Telephone  Company,  & 
New  London  Telephone  Company  (IntraLATA  dialing  parity  plan, 
approved)  6/10/99 

TA-2000-134      Oregon  Farmers  Mutual  Long  Distance,  Inc  (Certificate  of  service 

authority,  IXC  and  nonswitched  local  exchange  telecommunications 
services,  granted)  9/23/99 

TO-99-5 1 8         Oregon  Farmers  Mutual  Telephone  Company  (IntraLATA  dialing 

parity  plan,  approved)  6/10/99 

TA-2000-91       Osborne,  Hugh  (Certificate  of  service  authority,  pay  phones,  granted)  .  9/1/99 

WM-99- 1 65       Ozark  Mountain  Water  Company  (Sale  of  assets  to  Riverside  Utility 

Water  Company,  granted)  2/9/99 

WA-99-99         Ozark  Shores  Water  Company  (Certificate  of  public  convenience  and 
necessity  to  provide  water  and  sewer  service  to  Summerhaven 
Condominiums  in  Miller  County  and  water  service  to  Perdue 
Development  in  Camden  County,  granted)  5/13/99 

TA-2000-239      Ozark  Telecom,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  10/29/99 

TO-99-5 19         Ozark  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)  6/10/99 

—  P  — 

TA-99-379         PaeTec  Communications,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  5/11/99 

TA-99-293        Pahwa,  Jeet  d/b/a  S  .R.  Telecommunications  (Certificate  of  service 

authority,  pay  phone,  granted)  1/26/99 

TO-2000-264      Park '  View,  Inc.  (Name  change  to  PNV.Net,  Inc.,  recognized)   1 1/3/99 

TA-99-405         Payroll  Advance,  Inc.  (Certificate  of  service  authority,  interexchange 

and  local  exchange  telecommunications  services,  granted)  12/23/99 

TA-2000-234      P.D.S.,  Inc.  d/b/a  Phone  Debit  Systems,  Inc.  (Certificate  of  service 

authority,  LXC,  granted)  10/26/99 

TO-99-53 1         Peace  Valley  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)  6/10/99 

TA-2000-246  Peebles,  Enoch  (Certificate  of  service  authority,  pay  phone,  granted)  10/14/99 
TA-99-603         PF.  Net,  LLC  (Certificate  of  service  authority,  IXC  and  nonswitched 

local  exchange  telecommunications  services,  granted)  7/26/99 


UNREPORTED  UTILITY  CASES 


xxxx 


TD-98-308         PhoneTel  Technologies,  Inc.  (Certificate  of  service  authority,  pay 

phone,  canceled)  3/25/99 

TA-2000-27 1      Plescia,  Anthony  D.  (Certificate  of  service  authority,  pay  phone, 

granted)  11/18/99 

TA-99-574         PNG  Telecommunications,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  7/6/99 

TA-2000-350  Powercom  Corporation  (Certificate  of  service  authority,  IXC,  granted)  1/6/00 
TO-99-242         Preferred  Carrier  Services,  Inc.  (Interconnection  agreement  with  Sprint 

Missouri,  Inc.  d/b/a  Sprint,  granted)  2/4/99 

TM-99-83  Premiere  Communications,  Inc.  (Acquisition  of  National  Collegiate,  Inc. 

by  Premiere,  granted)  12/1/98 

TM-99-381        Primus  Telecommunications,  Inc.  (Merger  into  TresCom  USA,  Inc., 

granted)  5/1 1/99 

TM-99-61 1        Primus  Telecommunications,  Inc.  (Transfer  of  assets  of  Telegroup  to 

Primus,  granted)  8/5/99 

TM-99-61 1         Primus  Telecommunications,  Inc.  and  Telegroup,  Inc.  (Transfer  to  Primus 

the  assets  of  Telegroup,  order  canceling  certificate  and  authorizing 

withdrawal  and  cancellation  of  tariffs)  1/1 1/00 

TD-2000-42       Princeton  Telecommunications  Corporation  (Certificate  of  service 

authority,  IXC,  canceled)  8/24/99 

TA-2000-3 1       Prism  Missouri  Operations,  LLC  (Certificate  of  service  authority, 

interexchange,  basic  local  and  non-switched  private  line  local 

exchange  telecommunications  services,  granted)  12/30/99 

TA-99-288         Promise-Net  International,  Ltd.  (Certificate  of  service  authority,  IXC, 

granted)  2/1/99 

TD-2000-266      Public  Pay  Telephone,  Inc.  (Certificate  of  service  authority,  pay  phone, 

canceled)  10/21/99 

WO-99-561        PubUc  Water  Supply  District  #1  of  Nodaway  County  &  City  of  Maryville 

(Territorial  agreement,  approved)  9/2/99 

-Q- 

TA-99-250         Quick-Tel  Communications,  Inc.  (Certificate  of  service  authority,  basic 

local  exchange  telecommunications  services,  granted)  4/15/99 

TO-99-413         Quick-Tel  Communications,  Inc.  (Interconnection  agreement  with 

Southwestern  Bell,  approved)  6/1/99 

—  R  — 

TO-99-619         Reconex,  Inc.  (Master  resale  agreement  with  Sprint  Missouri,  Inc., 

approved)  7/30/99 

TA-99-478         RDST,  Inc.  (Certificate  of  service  authority,  IXC,  granted)  5/24/99 

TO-99-296         REN-TEL  Communications,  Inc.  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  granted)  3/4/99 


xxxxi 
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WM-99-238  Riverside  Utility  Company,  Inc.,  Capital  Utilities,  Inc.,  Foxfire  Utility 
Company,  Inc.  (Sale  and  transfer  of  stock  to  AquaSource,  Inc., 
granted)  2/4/99 

TO-99-520         Rock  Port  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 

TA-99-568         Rocky  Mountain  Broadband,  Inc.  (Certificate  of  service  authority,  IXC 
and  non-switched  local  exchange  telecoimnunications  service, 
granted)  6/21/99 

TA-99-567         Rocky  Mountain  Broadband,  Inc.  (Certificate  of  service  authority,  basic 

local  exchange  telecommunications  service,  granted)   8/10/99 

TA-99-479         Roderick,  Glen  I.  (Certificate  of  service  authority,  pay  phone, 

granted)  5/28/99 

TA-2000-367      Rosacker,  lohn  Jay  (Certificate  of  service  authority,  pay  phones, 

granted)  1/20/00 

TM-99-580        RSL  COM  U.S.A.,  Inc.  (Transfer  of  assets  from  One  Step  Billing,  Inc. 

to  RSL  COM  U.S.A.,  Inc.,  granted)  8/24/99 

—  S  — 

TA-2000-39        Satlink  3000,  Inc.  (Certificate  of  service  authority,  IXC,  granted)   9/16/99 

TA-2000-260      SBC  Advanced  Solutions,  Inc.  (Certificate  of  service  authority,  IXC  and 

nonswitched  local  exchange  telecommunications  services, 

granted)  11/8/99 

TO-2000-261      SBC  Advanced  Solutions,  Inc.  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  approved)   12/1/99 

TA-99-229         Schrage,  Thomas  A.  (Certificate  of  service  authority,  pay  phone, 

granted)  12/23/98 

TA-2000-187      Schult  Communication,  Inc.  (Certificate  of  service  authority,  pay 

phones,  granted)  9/24/99 

TO-99-52 1         Seneca  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)  6/10/99 

TA-99-25 1         Secured  Technologies,  L.C.  (Certificate  of  service  authority,  IXC, 

granted)  1/12/99 

TM-2000-3        Shared  Communications  Services,  Inc.  (Merger  with  Trailblazer 

Acquisition  Corporation,  granted)   8/10/99 

TA-99-206         Simply  Local  Services,  Inc.  (Certificate  of  service  authority,  basic  local 

telecommunications  services  on  a  resold  basis,  granted)  3/23/99 

TO-99-329         Simply  Local  Services,  Inc.  (Resale  agreement  with  Southwestern  Bell 

Telephone  Company,  granted)  4/8/99 

TA-2000-67       Single  Billing  Services,  Inc.  d/b/a  Asian  American  Association 

(Certificate  of  service  authority,  IXC  and  nonswitched  local 

exchange  telecommunications  service,  granted)  9/13/99 


xxxxii 
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TM-98-159         SmarTalk  Teleservices,  Inc.,  ConQuest  Long  Distance  Corp.  (Merger 

involving  SmarTalk,  SMTK  Acquisition  Corp.  11  and  ConQuest 

Telecommunication  Services  Corp.,  approved)  12/15/98 

TM-98-79  SmarTalk  TeleServices,  Inc.  (Merger  of  SmarTel  Communications, 

Inc.  into  SmarTalk,  granted)  4/15/99 

GR-97-234        Southern  Missouri  Gas  Company  (1996-1997  Actual  Cost  Adjustment, 

order  approving  agreement)   1/12/99 

TM-2000-219     Southwestern  Bell  Telephone  Company  (Transfer  of  certain  assets  to 

SBCS  Switches,  Inc.,  granted)  10/21/99 

TD-2000-348      Southwest  Missouri  Cable  TV,  Inc.  (Certificate  of  service  authority, 

IXC  and  local  exchange  telecommunications  services, 

canceled)  12/3/99 

TA-99-269         Special  Accounts  Billing  Group,  Inc.  (Certificate  of  service  authority, 

IXC  and  non-switched  local  exchange  telecommunications  services, 

granted)  1/14/99 

WR-2000-349  Spokane  Highlands  Water  Company  (Water  rate  increase  granted) ..  12/28/99 
WM-99-255       Spring  Valley  Water  Company  (Sale  of  assets  to  Riverside  Utility 

Company,  approved)  1/28/99 

TO-99-436         Sprint  Missouri,  Inc.  (Intercoimection  agreement  with  PageNet,  Inc., 

granted)  6/17/99 

TO-99-585         Sprint  Missouri,  Inc.  d/b/a  Sprint  (Intercotmection  agreement  with 

dPi-Teleconnect,L.L.C.,  granted)  7/23/99 

TO-99-6 1 8         Sprint  Missouri,  Inc.  (Commercial  mobile  radio  services  interconnection 

agreement  with  Nextel  West  Corporation,  granted)  8/3 1/99 

TO-2000-102      Sprint  Missouri,  Inc.  (Intercoimection  agreement  with  Dakota  Services 

Limited,  granted)  10/14/99 

TO-2000-257      Sprint  Missouri,  Inc.  (Master  resale  agreement  with  Now 

Communications,  Inc.,  approved)  11/30/99 

TO-2000-35 1      Sprint  Missouri,  Inc.  (Interconnection  agreement  with  Fidelity 

Coitmiuirications  Services  I,  Inc.,  approved)  1/1 1/00 

TO-99-198         Sprint  Spectrum  L.P.  d/b/a  Sprint  PCS  (Interconnection  agreement  with 

Sprint  Missouri,  Inc.,  granted)  2/1/99 

TA-99-600         St.  Andrews  Telecommunications,  L.L.C.  (Certificate  of  service  authority, 

IXC,  granted)  7/28/99 

TM-99-274        Startec  Global  Communications  Corp.  (SGCC)  and  Startec  Global 

Licensing  Company  (SGLC)  (Transfer  of  selected  assets  from 

SGCC  to  SGLC,  granted)  2/3/99 

TA-99-226         Startec  Global  Licensing  Company,  Inc.  (Certificate  of  service  authority, 

IXC,  granted)  2/3/99 

TA-2000-194      Steelville  Long  Distance,  Inc.  (Certificate  of  service  authority,  IXC  and 

nons  witched  local  exchange  telecommunications  service, 

granted)  9/20/99 


UNREPORTED  UTILITY  CASES 


xxxxiii 


TO-99-522         Steelville  Telephone  Exchange,  Inc.  (IntraLATA  dialing  parity  plan, 

approved)   6/10/99 

TF-99-3 1 8         Steelville  Telephone  Exchange,  Inc .  (Financing  case,  order  approving 

agreement)  9/2/99 

TD-99-377         Stephens,  Larry  (Certificate  of  service  authority,  pay  phone, 

canceled)  3/18/99 

TO-99-177         Sterling  International  Funding,  Inc.  (Name  change  to  1-800-RECONEX, 

Inc.,  granted)  3/18/99 

TA-2000-338  Sterling  Time  Company  (Certificate  of  service  authority,  IXC,  granted)  1/5/00 
TA-99-417         St.  lohn's  Mercy  Health  System  (Certificate  of  service  authority,  STS, 

granted)  5/12/99 

GR-98-392         St.  loseph  Light  &  Power  (1997-98  Actual  Cost  Adjustment, 

order  establishing  ACA  balance  and  closing  case)  7/22/99 

TA-99-612         Stimage,  Johnny  J.  (Certificate  of  service  authority,  pay  phone, 

granted)  7/19/99 

WF-99-300         St.  Louis  County  Water  Company  (Order  approving  financing)  3/2/99 

TA-2000-327      Stone,  Patricia  L.  d/b/a  Future  Talk  (Certificate  of  service  authority, 

pay  phone,  granted)  12/8/99 

TA-2000-61        Stouffer  Communications,  Inc.  (Certificate  of  service  authority,  IXC  and 

nonswitched  local  exchange  telecommunications  services, 

granted)  9/1/99 

TO-99-523         Stoutland  Telephone  Company,  New  London  Telephone  Company  & 

Orchard  Farm  Telephone  Company  (IntraLATA  dialing  parity  plan, 

approved)  6/10/99 

TD-2000-28       Strategic  Telecom  Systems,  Inc.  (Certificate  of  service  authority,  IXC, 

canceled)  8/24/99 

TA-99-54  Supra  Telecommunications  and  Information  Systems,  Inc.  (Certificate 

of  service  authority,  basic  local,  local  exchange  and  IXC  services, 

granted)  4/29/99 

—  T  — 

TM-98-171  Talton  Invision,  Inc.  (Certificate  of  service  authority,  IXC,  canceled)  .  12/7/98 
TM-99-187        Talton  Invision,  Inc.,  AmeriTel  Pay  Phone,  Inc.  and  Talton  STC,  Inc. 

(Merger,  granted)   12/22/98 

TM-97-527        Talton  STC  (Certificate  of  service  authority,  KC,  canceled)  12/7/98 

TO-99-487         TCG  Kansas  City,  Inc.  (IntraLATA  presubscription  implementation 

plan,  approved)  6/10/99 

TO-99-489         TCG  St.  Louis,  Inc.  (IntraLATA  presubscription  implementation 

plan,  approved)  6/10/99 

TO-99-558         TCG  St.  Louis,  Inc.  and  TCG  Kansas  City,  Inc.  (Interconnection 

agreement.  Southwestern  Bell  Telephone  Company,  granted) ...  7/23/99 


xxxxiv 
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TO-2000-267      TDS  Telecommunications  Corporation  (Interconnection  agreement  with 

Sprint  Spectrum  L.P.,  approved)  12/2/99 

TD-99-166         Tel-Central  Communications,  Inc.  (Certificate  of  service  authority,  IXC, 

canceled)  2/9/99 

TA-2000-220      Telecommunications  Cooperative  Network,  Inc.  d/b/a  TCN,  Inc. 

(Certificate  of  service  authority,  reseller  of  IXC,  granted)  12/14/99 

TM-99-222         Telecom  Resources,  Inc.  d/b/a  TRINetwork,  Inc.  (TRI)  (Acquisition  of 

control  of  TRI  by  Advanced  Communications  Group,  Inc., 

granted)  3/2/99 

TO-99-299         TeUgent,  Inc .  (Interconnection  agreement  with  Southwestern  Bell 

Telephone  Company,  granted)  4/5/99 

TO-2000-262     Tel-Save,  Inc.  d/b/a  The  Phone  Company  (Name  change  to  Talk.com 

Holding  Corp.  d/b/a  The  Phone  Company,  acknowledged)  10/13/99 

TA-99-333         The  Free  Network,  L.L.C.  (Certificate  of  service  authority,  IXC, 

granted)  4/19/99 

TA-99-II5         The  Pager  Company  (Certificate  of  service  authority,  basic  local  and 

local  exchange  telecommunications  services,  granted)  4/12/99 

TO-99-448         The  Pager  Company  (Interconnection  agreement  with  Southwestern 

Bell  Telephone  Company,  approved)  5/25/99 

TD-99-204         The  Southland  Corporation  (Certificate  of  service  authority,  IXC, 

canceled)  12/15/98 

TA-99-486         TLC  Next  Generation  International  Holdings,  L.L.C.  (Certificate  of 

service  authority,  basic  local  telecommunications  services, 

granted)  9/2/99 

TA-2000- 1 88      TON  Services,  Inc.  (Certificate  of  service  authority,  IXC,  granted)  9/27/99 

TA-2000-237      Trans  National  Communications  International,  Inc.  (Certificate  of  service 

authority,  IXC,  granted)  10/20/99 

TO-2000-360      Trans  National  Telecommunications,  Inc.  (Interconnection  agreement 

with  Southwestern  Bell  Telephone  Company,  approved)  1/13/00 

TA-2000-55  TransNet  Connect,  Inc.  (Certificate  of  service  authority,  JXC,  granted)8/30/99 
TO-99-343         TranStar  Communications,  L.L.C.  (Resale  agreement  with  Southwestern 

Bell  Telephone  Company,  granted)   4/13/99 

TA-99-375         TranStar  Communications,  L.L.C.  (Certificate  of  service  authority,  basic 

local  exchange  telecommunications  services,  granted)  6/10/99 

TA-2000-40       Twister  Communications  Network,  Inc.  (Certificate  of  service  authority, 

IXC,  granted)  8/30/99 


EM-98-39I 


—  U  — 

Union  Electric  Company  d/b/a  AmerenUE  (Sale  of  certain  electric 
distribution  facilities  to  the  City  of  RoUa,  granted)  


12/15/98 


UNREPORTED  UTILITY  CASES 


xxxxv 


EO-98-401         Union  Electric  Company  d/b/a  AmerenUE  (Authorization  to  manage 

sulfur  dioxide  emission  allowance  inventory,  agreement 

approved)  12/16/98 

EM-99-106        Union  Electric  Company  d/b/a  AmerenUE  and  City  of  Kennett 

(Territorial  agreement,  approved)  12/30/98 

EO-99- 146         Union  Electric  Company  d/b/a  AmerenUE  and  Crawford  Electric 

Cooperative,  Inc.  (Territorial  agreement,  Washington  Cotmty, 

approved)   1/28/99 

EM-99-196        Union  Electric  Company  d/b/a  AmerenUE  (Sale  of  assets  to  Gates 

Rubber  Company,  granted)   3/4/99 

EM-99-195        Union  Electric  Company  d/b/a  AmerenUE  (Sale  of  assets  to  BioKyowa, 

Inc.,  granted)  3/16/99 

EM-99-230        Union  Electric  Company  d/b/a  AmerenUE  (Sale  of  assets  to  First 

Morgan  L.L.C.,  granted)   5/10/99 

EO-99-475         Uirion  Electric  Company  d/b/a  AmerenUE  (Change  of  electric  service 

provider  and  facilities  with  Ozark  Border  Electric  Cooperative,  City 

of  Williamsville,  granted)  6/23/99 

EM-99-550        Union  Electric  Company  d^/a  AmerenUE  (Sale  of  assets,  69/4kV 

substation  and  2.7  miles  of  a  69kV  radial  distribution  line  to  City  of 

Marceline,  approved)  7/6/99 

EM-99-569        Union  Electric  Company  d/b/a  AmerenUE  (Sale  of  assets,  34400  V 

Federal  Pacific  transformer  to  Doe  Run  Company,  granted)   7/8/99 

EM-99-373        Union  Electric  Company  d/b/a  AmerenUE  (Sale  of  assets  to  the  Board 

of  Municipal  Utilities  of  the  City  of  Sikeston,  approved)  8/9/99 

GR-97-545         Union  Electric  Company  d/b/a  AmerenUE  (1997-1998  Actual  Cost 

Adjustment  case)  8/10/99 

TA-99-414         United  States  Advanced  Network,  Inc.  (Certificate  of  service  authority, 

IXC,  granted)  5/6/99 

TA-99-58  United  States  Telecommunications,  Inc.  (Certificate  of  service  authority, 

basic  local  exchange  telecommuirications  services,  granted)  1/12/99 

TO-99-21 1         United  States  Telecommunications,  Inc.  (Interconnection  agreement  with 

GTE  Midwest  Incorporated  and  GTE  Arkansas  Incorporated, 

granted)  2/2/99 

TO-99-2I2         Uirited  States  Telecommunications,  Inc.  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  granted)  2/4/99 

TO-99-358         United  States  Telecommunications,  Inc.  (Interconnection  agreement 

with  Sprint  Missouri  d/b/a  Sprint,  granted)   5/1 1/99 

TD-97-346         United  Telephone  Long  Distance  Company  of  the  Midwest  (Certificate 

of  service  authority,  IXC,  canceled)  3/5/99 

TA-99-2I5         Uni-Tel  Communications  Group,  Inc.  (Certificate  of  service  authority, 

IXC,  granted)   12/21/98 


UNREPORTED  UTILITY  CASES 


xxxxvi 


TA-99-52  Universal  Telephone  (Certificate  of  service  authority,  basic  local  exchange 

telecommunications  services,  granted)  1/19/99 

TO-99-463         Universal  Telephone  (Interconnection  agreement  with  Southwestern  Bell 

Telephone  Company,  granted)  5/26/99 

TD-2000-38       U.S.  Osiris  Corporation  (Certificate  of  service  authority,  IXC, 

canceled)  8/16/99 

TD-99-426         U.S.  South  Communications,  Inc.  d/b/a  Incomm  (Certificate  of  service 

authority,  IXC,  canceled)  4/20/99 

TO-2000-254      US  West  Interprise  America,  Inc.  (Interconnection  agreement  with 

Southwestern  Bell  Telephone  Company,  approved)   12/14/99 

TD-99-278  USX  Consultants,  Inc.  (Certificate  of  service  authority,  LXC,  canceled)  1/25/99 
EF-99-259         UtiliCorp  Uirited,  Inc.  (Order  authorizing  declaration  of  a  stock 

dividend)  1/21/99 

BM-99-369        UtiliCorp  United,  Inc.  d/b/a  Missouri  Public  Service  (Power  sales 

agreement  with  MEP  Pleasant  Hill,  L.L.C.,  granted)  4/22/99 

GA-98-509         UtiliCorp  United,  Inc.  d/b/a  Missouri  Public  Service  (Certificate  of  public 

convenience  and  necessity  to  provide  natural  gas  service  in  a 

portion  of  Pettis  County  near  Sedalia,  granted)  5/11/99 

EM-99-551         UtiliCorp  United,  Inc.  d/b/a  Missouri  Public  Service  (Sale  of  assets, 

existing  streetlighting  system  to  the  City  of  Kansas  City, 

granted)  7/27/99 

—  V  — 

TA-99-570         Veselka,  Randall  D.  (Certificate  of  service  authority,  pay  phone, 

granted)  7/21/99 

—  W  — 

SA-99-589  Warren  County  Sewer  Co.,  Inc.  (Certificate  of  public  convenience  and 
necessity  to  provide  sewer  service  in  Warren  County  to  the  Oak 
Grove  Subdivision,  granted)  11/4/99 

TA-99-153         Warren,  leff  C.  (Certificate  of  service  authority,  pay  phones,  granted)  12/7/98 

TM-2000- 1 8       Washoe  Technology  Corporation  (Acquisition  of  Common  Concerns, 

Inc.,  granted)  9/23/99 

TA-2000-208      WebNet  Communications,  Inc.  (Certificate  of  service  authority,  IXC, 

granted)  10/1/99 

TA-99-3 1 2         Wellston,  City  of  (Certificate  of  service  authority,  pay  phone, 

granted)  2/26/99 

TD-2000-263      WinStar  Gateway  Network,  Inc.  (Certificate  of  service  authority,  IXC, 

canceled)  10/20/99 

TA-99-219  WinStar  Wireless,  Inc.  (Certificate  of  service  authority,  IXC  and 
non-switched  local  exchange  telecommunications  services, 
granted)  12/16/98 


xxxxvii 


UNREPORTED  UTILITY  CASES 


TM-99-218         WinStar  Wireless,  Inc.  (WWI)  and  WinStar  Wireless  of  Missouri,  Inc. 

(WW-MO)  (Merger  of  WW-MO  with  and  into  WWI, 

granted)  12/22/98 

TO-99-49 1  Winstar  Wireless,  Inc.  (IntraLATA  dialing  parity  plan,  approved)   6/10/99 

WM-99- 119       Woodland  Manor  Water  Company  (Sale  of  system  to  Stephen  T. 

Fennema  and  Mona  L.  Fennema,  approved)  2/17/99 

TA-99-350  WorkNet  Communications,  Inc.  (Certificate  of  service  authority,  IXC 
and  non-switched  local  exchange  telecommunications  services, 
granted)  4/9/99 

TA-99-292         WorkNet  Communications,  Inc.  (Certificate  of  service  authority,  basic 

local  exchange  telecommunications  services,  granted)  5/20/99 

TA-2000-207      Worldwide  Fiber  Networks,  Inc.  (Certificate  of  service  authority,  IXC 
and  nonswitched  local  exchange  telecommunications  services, 
granted)  11/8/99 

TA-2000-379      W2C0M  International,  LLC  (Certificate  of  service  authority,  IXC, 

granted)  1/27/00 

—  Z  — 

TA-99-284         Zalaudek,  lim  d/b/a  BellCom  (Certificate  of  service  authority,  pay 

phone,  granted)  1/26/99 

TM-99-464        Zenex  Long  distance.  Inc.  (Sale  of  all  issued  and  outstanding  common 

stock  of  Zenex  to  Prestige  Investments,  Inc.,  granted)  6/1/99 
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ACCOUNTING 


ACCOUNTING 

I.  IN  GENERAL 

§1.  Generally 

§2.  Obligation  of  the  utility 

§3.  Jurisdiction  and  powers  of  the  Federal  Conunissions 

§4.  Jurisdiction  and  powers  of  the  State  Conunission 

§5.  Reports,  records  and  statements 

§6.  Vouchers  and  receipts 

II.  DUTY  TO  KEEP  PROPER  ACCOUNTS 

§7.  Duty  to  keep  proper  accounts  generally 

§8.  Uniform  accounts  and  rules 

§9.  Methods  of  accounting  generally 

III.  PARTICULAR  ITEMS 

§  10.  Additions,  retirements  and  replacements 

§11.  Abandoned  property 

§12.  Capital  account 

§13.  Contributions  by  utility 

§14.  Customers  account 

§15.  Deficits 

§16.  Deposits  by  patrons 

§17.  Depreciation  reserve  account 

§18.  Financing  costs 

§19.  Fixed  assets 

§20.  Franchise  cost 

§21.  Incomplete  construction 

§22.  Interest 

§23.  Labor  cost 

§23.1.  Employee  compensation 

§24.  Liabilities 

§25.  Maintenance,  repairs  and  depreciation 

§26.  Notes 

§27.  Plant  adjustment  account 

§28.  Premiums  on  bonds 

§29.  Property  not  used 

§30.  Purchase  price  or  original  cost 

§31.  Acquisition  of  property  expenses 

§32.  Rentals 

§33.  Retirement  account 

§34.  Retirement  of  securities 

§35.  Sinking  fund 

§36.  Securities 

§37.  Supervision  and  engineering 

§38.  Taxes 

§38.1.  Book/tax  timing  differences 

§39.  Welfare  and  pensions 

§39.1.  OPEBS,  Postretirement  benefits  other  than  pensions 

§40.  Working  capital  and  current  assets 

§41.  Expenses  generally 

§42.  Accounting  Authority  Orders 

§43.  Financial  Accounting  Standards  Boaft  requirements 
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n.   DUTY  TO  KEEP  PROPER  ACCOUNTS 

§8.  Uniform  accounts  and  rules 

For  expenses  incurred  after  December  15, 1998,  public  utilities  are  required  to  comply  with 
American  Institute  of  Certified  Public  Accountants  (AICPA)  Statement  of  Position  98- 1  as 
it  relates  to  computer  software  programs  and  other  qualifying  computer  costs,  which 
recommends  capitalizing  and  amortizing  expenses  for  qualifying  computer  costs,  such  as 
major  software  programs. — Union  Electric  Company  8  MPSC  3d  465. 
§9.  Methods  of  accounting  generally 

For  expenses  incurred  after  December  15, 1998,  public  utilities  are  required  to  comply  with 
American  Institute  of  Certified  Public  Accountants  (AICPA)  Statement  of  Position  98-1  as 
it  relates  to  computer  software  programs  and  other  qualifying  computer  costs,  which 
recommends  capitalizing  and  amortizing  expenses  for  qualifying  computer  costs,  such  as 
major  software  programs. — Union  Electric  Company  8  MPSC  3d  465. 

m.    PARTICULAR  ITEMS 

§39.1.  OPEBS,  Postretirement  benefits  other  than  pensions 

A  water  utiUty's  adoption  of  the  FAS  106  accrual  accoimting  standard  was  not  an 
extraordinary  expense  that  would  justify  the  issuance  of  an  Accounting  Authority  Order  to 
permit  the  deferral  of  the  excess  of  FAS  106  post-retirement  benefits  other  than  pension 
expenses  over  the  pay-as-you-go  amount  that  the  utility  had  been  booking  since  1994. — 
United  Water  Missouri,  Inc.  8  MPSC  3d  124. 
§42.     Accounting  Authority  Orders 

An  Accounting  Authority  Order  is  a  device  by  which  the  Commission  gives  authorization 
to  a  utility  to  account  for  a  cost  in  a  different  manner  than  called  for  by  the  Uniform  System 
of  Accounts. — United  Water  Missouri,  Inc.  8  MPSC  3d  124. 

An  Accoimting  Authority  Order  usually  grants  a  utUity  the  authority  to  capitaUze  certain 
costs  on  its  books  that  would  normally  be  charged  to  expense.  This  deferral  allows  the  utility 
the  opportunity  to  seek  recovery  of  the  capitalized  costs  in  a  subsequent  rate  proceeding. — 
United  Water  Missouri,  Inc.  8  MPSC  3d  124. 

It  is  not  appropriate  for  a  utility  to  defer  normal,  ongoing  expense  items.  If  a  utility  is  allowed 
to  defer  those  ongoing  costs,  it  will  result  in  the  recouping  of  past  losses  in  a  subsequent  rate 
case.  Therefore,  deferral  of  costs  from  one  period  to  a  subsequent  rate  case  should  be 
allowed  only  on  a  limited  basis. — ^United  Water  Missouri,  Inc.  8  MPSC  3d  124. 
In  order  to  justify  the  issuance  of  an  Accounting  Authority  Order  to  permit  the  deferral  of 
such  costs,  the  costs  incurred  by  the  utiUty  must  result  from  an  event  or  circiunstance  that 
is  extraordinary,  unusual  and  tuiique,  and  not  recurring. — United  Water  Missotui,  Inc.  8 
MPSC  3d  124. 

Extraordinary  costs  would  include  costs  associated  with  Acts  of  God  such  as  storm  damage, 
fire  or  flood.  However,  extraordinary  costs  might  also  include  costs  resulting  from  man- 
made  decisions  that  result  in  significantiy  changed  business  conditions. — ^United  Water 
Missouri,  Inc.  8  MPSC  3d  124. 

A  water  utiUty's  adoption  of  the  FAS  106  accrual  accounting  standard  was  not  an 
extraordinary  expense  that  would  justify  the  issuance  of  an  Accounting  Authority  Order  to 
permit  the  deferral  of  the  excess  of  FAS  106  post-retirement  benefits  other  than  pension 
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expenses  over  the  pay-as-you-go  amount  that  the  utility  had  been  booking  since  1994. — 
United  Water  Missouri,  Inc.  8  MPSC  3d  124. 


CERTIFICATES 

I.  IN  GENERAL 

§1.  Generally 

§2.  Unauthorized  operations  and  construction 

§3.  Obligation  of  the  utility 

II.  JURISDICTION  AND  POWERS 

§4.  Jurisdiction  and  powers  generally 

§5.  Jurisdiction  and  powers  of  Federal  Commissions 

§6.  Jurisdiction  and  powers  of  the  State  Commission 

§7.  Jurisdiction  and  powers  of  local  authorities 

§8.  Jurisdiction  and  powers  over  interstate  operations 

§9.  Jurisdiction  and  powers  over  operations  in  municipalities 

§10.  Jurisdiction  and  powers  over  the  organizations  existing  prior  to  the 
Public  Service  Commission  law 

ni.  WHEN  A  CERTIFICATE  IS  REQUIRED 

§11.  When  a  certificate  is  required  generally 

§12.  Certificate  from  federal  commissions 

§13.  Extension  and  changes 

§14.  Incidental  services  or  operations 

§15.  Municipal  limits 

§16.  Use  of  streets  or  public  places 

§17.  Resumption  after  service  discontinuance 

§18.  Substitution  or  replacement  of  facilities 

§19.  Effect  of  general  laws,  franchises  and  licenses 

§20.  Certificate  as  a  matter  of  right 

IV.GRANT  OR  REFUSAL  OF  CERTIFICATE  OR  PERMIT  -  FACTORS 

§21.  Grant  or  refusal  of  certificate  generally 

§21.1.  Public  interest 

§21.2.  Technical  qualifications  of  applicant 

§21.3.  Financial  ability  of  applicant 

§21.4.  Economic  feasibility  of  proposed  service 

§22.  Restrictions  and  conditions 

§23.  Who  may  possess 

§24.  Validity  of  certificate 

§25.  Ability  and  prospects  of  success 

§26.  Public  safety 

§27.  Charters  and  franchises 

§28.  Contracts 

§29.  Unauthorized  operation  or  construction 

§30.  Municipal  or  county  action 

§31.  Rate  proposals 

§32.  Competition  or  injury  to  competitor 

§33.  Immediate  need  for  the  service 

§34.  Public  convenience  and  necessity  or  public  benefit 

§35.  Existing  service  and  facilities 
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V.  PREFERENCE  BETWEEN  RIVAL  APPLICANTS  -  FACTORS 
§36.  Preference  between  rival  applicants  generally 

§37.  Ability  and  responsibility 

§38.  Existing  or  past  service 

§39.  Priority  of  applications 

§40.  Priority  in  occupying  territory 

§41.  Rate  proposals 

VI.  CERTIFICATE  OR  PERMIT  FOR  PARTICULAR  UTILITIES 
§42.    Electric  and  power 

§43.  Gas 

§44.  Heating 

§45.  Water 

§46.  Telecommunications 

§46.1.  Certificate  of  local  exchange  service  authority 

§46.2.  Certificate  of  interexchange  service  authority 

§46.3.  Certificate  of  basic  local  exchange  service  authority 

§47.  Sewers 

Vn.  OPERATION  UNDER  TERMS  OF  THE  CERTIFICATE 

§48.  Operations  under  terms  of  the  certificate  generally 

§49.  Beginning  operation 

§50.  Duration  of  certificate  right 

§51.  Modification  and  amendment  of  certificate  generally 
VIII.  TRANSFER,  MORTGAGE  OR  LEASE 


§52. 

Transfer,  mortgage  or  lease  generally 

§53. 

Consolidation  or  merger 

§54. 

Dissolution 

§55. 

Transferability  of  rights 

iSS.l. 

Change  of  supplier 

(55.2. 

Territorial  agreement 

§56. 

Partial  transfer 

§57. 

Transfer  of  abandoned  or  forfeited  rights 

§58. 

Mortgage  of  certificate  rights 

§59. 

Sale  of  certificate  rights 

IX.  REVOCATION,  CANCELLATION  AND  FORFEITURE 
§60.    Revocation,  cancellation  and  forfeiture  generally 
§61.    Acts  or  omissions  justifying  revocation  or  forfeiture 
§62.    Necessity  of  action  by  the  Commission 
§63.  Penalties 


CERTIFICATES 

IV.  CERTIFICATE  OR  PERMIT  FOR  PARTICULAR  UTILITIES 

§46.2.   Certificate  of  interexchange  service  authority 

The  Commission  approved  a  certificate  of  service  autliority  to  provide  intrastate, 
interexchange  telecommunications  services  for  an  incumbent  local  exchange  company  to 
whom  the  Commission  had  previously  issued  a  temporary  certificate  of  service  authority. — 
Ahna  Long  Distance  8  MPSC  3d  383. 


DEPRECIATION 
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The  Commission  approved  a  certificate  of  service  authority  to  provide  intrastate, 
interexchange  telecommunications  services  for  an  affiliate  of  an  incumbent  local  exchange 
company  to  whom  the  Commission  had  previously  issued  a  temporary  certificate  of  service 
authority. — Northeast  Missouri  Long  Distance  8  MPSC  3d  385. 

The  Commission  granted  an  incumbent  local  exchange  company  a  temporary  certificate  of 
service  authority  to  provide  intrastate,  interexchange  telecommunications  services  to 
permit  the  company  to  promptly  implement  modifications  to  its  IntraLATA  Toll  Dialing 
Parity  Implementation  Plan  so  that  its  customers  who  had  not  selected  a  primary  intraLATA 
toU  carrier  would  not  be  without  intraLATA  toll  service. — Alma  Long-Distance  8  MPSC 
3d  357. 

The  Commission  granted  an  affiliate  of  an  incumbent  local  exchange  company  a  temporary 
certificate  of  service  authority  to  provide  intrastate,  interexchange  telecommunications 
services  to  permit  the  company  to  promptly  implement  modifications  to  its  IntraLATA  Toll 
Dialing  Parity  Implementation  Plan  so  that  its  customers  who  had  not  selected  a  primary 
intraLATA  toll  carrier  would  not  be  without  intraLATA  toll  service. — Northeast  Missouri 
Long  Distance  8  MPSC  3d  360. 

§46.3.  Certificate  of  basic  local  exchange  service  authority 

Where  SWBT  terminated  wireless-originated  traffic  on  Complainants'  network,  SWBT 
was  Complainants'  customer  and  was  required  to  compensate  Complainants  for  terminat- 
ing the  traffic. — Chariton  Valley/  Mid-Missouri  Telephone  vs  Southwestern  Bell  Tele- 
phone Company  8  MPSC  3d  205. 


DEPRECIATION 

I.  IN  GENERAL 
§1.  Generally 

§2.    Right  to  allowance  for  depreciation 
§3.    Reports,  records  and  statements 
§4.    Obligation  of  the  utility 

II.  JURISDICTION  AND  POWERS 

§5.  Jurisdiction  and  powers  generally 

§6.  Jurisdiction  and  powers  of  the  State  Commission 

§7.  Jurisdiction  and  powers  of  the  Federal  Commission 

§8.  Jurisdiction  and  powers  of  local  authorities 

ffl.    BASIS  FOR  CALCULATION 
§9.  Generally 
§10.    Cost  or  value 
§11.    Property  subject  to  depreciation 

§12.    Methods  of  calculation 

§13.    Depreciation  rates  to  be  allowed 

§14.    Rates  or  charges  for  service 

IV.  FACTORS  AFFECTING  ANNUAL  ALLOWANCE 
§15.    Factors  affecting  annual  allowance  generally 
§16.    Life  of  enterprise 
§17.    Life  of  property 
§18.    Past  depreciation 
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§19.  Charges  to  maintenance  and  other  accounts 

§20.  Particular  methods  and  theories 

§21.  Experience 

§22.  Life  of  property  and  salvage 

§23.  Sinking  fund  and  straight  line 

§24.  Combination  of  methods 

V.  RESERVES 
§25.  Necessity 

§26.  Separation  between  plant  units 

§27.  Amount 

§28.  Ownership  of  fund 

§29.  Investment  and  use 

§30.  Earnings  on  reserve 

VI.  DEPRECIATION  OF  PARTICULAR  UTILITIES 
§31.  Electric  and  power 

§32.  Gas 

§33.  Heating 

§34.  Telecommunications 

§35.  Water 


DEPRECIATION 

m.   BASIS  FOR  CALCULATION 

§  12.  Methods  of  calculation 

The  Commission  found  that  Laclede  Gas  Company  failed  to  show  that  its  depreciation 
calculation,  with  regard  to  net  salvage  was  just  and  reasonable.  The  Commission  deter- 
mined that  Staff  s  net  salvage  calculation  would  allow  the  company  to  recover  the  amounts 
it  is  currently  spending  for  net  salvage  without  over-recovering  from  its  ratepayers  is  a  just 
and  reasonable  result. — Laclede  Gas  Company  8  MPSC  3d  436. 

IV.  FACTORS  AFFECTING  ANNUAL  ALLOWANCE 

§22.  Life  of  property  and  salvage 

The  Commission  found  that  Laclede  Gas  Company  failed  to  show  that  its  depreciation 
calculation,  with  regard  to  net  salvage  was  just  and  reasonable.  The  Commission  deter- 
mined that  Staffs  net  salvage  calculation  would  allow  the  company  to  recover  the  amounts 
it  is  currently  spending  for  net  salvage  without  over-recovering  from  its  ratepayers  is  a  just 
and  reasonable  result. — Laclede  Gas  Company  8  MPSC  3d  436. 

VI.  DEPRECIATION  OF  PARTICULAR  UTILITIES 
§32.  Gas 

The  Commission  found  that  Laclede  Gas  Company  had  not  committed  to  removing  its 
natural  gas  holders,  that  the  company  had  already  recovered  its  capital  investment  in  the 
natural  gas  holders,  and  that  there  was  no  interim  net  salvage  value  of  the  natural  gas 
holders.  Therefore,  the  Commission  determined  that  it  was  not  just  and  reasonable  for 
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current  customers  of  the  company  to  pay  for  the  expense  of  removal  when  the  ratepayers 
may  receive  no  benefit  from  those  payments. — Laclede  Gas  Company  8  MPSC  3d  436. 

The  Commission  found  that  Laclede  Gas  Company  failed  to  show  that  its  depreciation 
calculation,  with  regard  to  net  salvage  was  just  and  reasonable.  The  Commission  deter- 
mined that  Staffs  net  salvage  calculation  would  allow  the  company  to  recover  the  amounts 
it  is  currently  spending  for  net  salvage  without  over-recovering  from  its  ratepayers  is  a  just 
and  reasonable  result. — Laclede  Gas  Company  8  MPSC  3d  436. 
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ELECTRIC 

L    IN  GENERAL 
§1.  GeneraUy 

Intervention  applications  of  GST  Steel  and  City  of  Kansas  City,  Missouri  denied  because 
they  either  did  not  have  an  actual  interest  in  the  proceeding  or  did  not  have  an  interest  that 
was  not  otherwise  protected  by  the  parties  already  a  party  to  the  action. — Kansas  City  Power 
&Light8MPSC  3d  113. 

The  Commission  found  that  the  Stipulation  and  Agreement,  which  provided  a  3.2  percent 
reduction  of  KCPL's  annual  Missouri  electric  revenues  applied  equally  to  every  rate  and 
charge  on  each  electric  rate  schedule,  excluding  a  variety  of  special  contract  provisions,  was 
reasonable  and  should  be  approved. — Kansas  City  Power  &  Light  8  MPSC  3d  1 13. 
The  Commission  approved  a  stipulation  and  granted  the  application  of  Union  Electric 
Company  d/b/a  AmerenUE  for  authority  to  participate  in  the  Midwest  Independent 
Transmission  System  Operator,  Inc. — Union  Electric  Company  8  MPSC  3d  160. 
The  Commission  approved  a  nonunanimous  stipulation  and  agreement  submitted  by  the 
parties  which  resolves  all  uncontested  issues,  not  including  the  issue  involving  residential 
seasonal  differentials  and  Rider  E  supplementary  services,  when  no  party  requested  a 
hearing  on  those  uncontested  issues. — Union  Electric  Company  8  MPSC  3d  407. 
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Because  Intervener  Laclede  is  requesting  a  change  in  the  rate  design  previously  found  just 
and  reasonable  by  the  Commission,  Laclede  bears  the  burden  of  proof  that  the  present 
residential  seasonal  differential  is  not  just  and  reasonable,  and  that  the  proposed  rates  or  rate 
design  is  just  and  reasonable. — Union  Electric  Company  8  MPSC  3d  407. 
The  Commission  denied  Intervenor  Laclede's  request  to  open  a  new  case  to  investigate 
Union  Electric' s  Rider  E  supplementary  service  tariff  because  Laclede  made  no  specific 
allegation  of  harm  or  proposal  to  change  it  tariff  addressing  Rider  E  Supplementary  service 
and  that  same  issue  had  recently  been  addressed  in  a  complaint  filed  previously  by  Trigen- 
St.  Louis.— Union  Electric  Company  8  MPSC  3d  407. 

The  Commission  found  that  the  terms  of  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-411  permitted  the  Commission  to  review  certain  provi- 
sions of  the  Stipulation  and  Agreement.  The  Commission  first  determined  whether  a 
proposed  adjustment  was  permitted  in  one  of  the  provisions  of  the  approved  Stipulation  and 
Agreement,  and  if  so,  then  the  Commission  will  consider  the  substantive  issue  raised  by  the 
proposed  adjustment. — Union  Electric  Company  8  MPSC  3d  465. 
The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-411  permitted  adjustments  relating  to  territorial  agreements,  other 
computer  costs,  and  merger  and  acquisition  costs  to  be  considered  because  Section  3.f.vii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission 
which  the  parties  could  not  resolve  themselves  regarding  the  operation  or  implementation 
of  the  Experimental  Alternative  Regulation  Plan  (EARP). — Union  Electric  Company  8 
MPSC  3d  465. 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-41 1  permitted  adjustments  relating  to  territorial  agreements.  Year  2000 
(Y2K)  costs,  and  decommissioning  fund  deposits  to  be  considered  because  Section  B.f.viii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission  for 
review  involving  a  new  category  of  costs  which  has  not  been  previously  included  in  any 
ratemaking  proceeding. — Union  Electric  Company  8  MPSC  3d  465. 

The  Commission  does  not  guaranteed  any  specific  rate  determination  for  the  territorial 
agreement  transaction,  whether  or  not  expressly  stated  in  the  Commission  order  approving 
the  territorial  agreement. — Union  Electric  Company  8  MPSC  3d  465. 
Where  territorial  agreements  resulted  in  a  loss  in  revenues  as  a  result  of  the  exchange  of 
territories,  which  is  not  offset  by  an  expected  change  or  substantial  growth  in  the  specific 
customer  areas  included  in  the  exchange,  an  adjustment  is  appropriate  to  avoid  a  detriment 
to  the  ratepayers  in  the  credit  sharing  and  rate  reduction  proceedings  currently  pending 
before  the  Commission. — Union  Electric  Company  8  MPSC  3d  465. 
Unusual  and  non-recurring  costs,  such  as  Y2K  costs,  should  not  be  expensed  as  part  of  the 
AmerenUE's  Final  Earnings  Report  and  Credit  Sharing  Report.  The  Commission  ordered 
Y2K  costs  deferred  until  the  project  is  complete  and  the  prudence  of  UE's  expenditures  as 
well  as  the  appropriate  method  of  recovery  can  be  determined  in  a  regular  rate  case. — Union 
Electric  Company  8  MPSC  3d  465. 

For  expenses  incurred  after  December  15, 1998,  public  utilities  are  required  to  comply  with 
American  Institute  of  Certified  Public  Accountants  (AlCPA)  Statement  of  Position  98-1  as 
it  relates  to  computer  software  programs  and  other  quaUfying  computer  costs,  which 
recommends  capitalizing  and  amortizing  expenses  for  quaUfying  computer  costs,  such  as 
major  software  programs. — Union  Electric  Company  8  MPSC  3d  465. 
There  was  insufficient  evidence  that  the  costs  referred  to  as  "Other  Computer  Costs"  were 
more  appropriately  capitalized  and  amortized  than  expensed  for  expenses  incurred  before 
December  15,  1998.— Union  Electric  Company  8  MPSC  3d  465. 

Under  the  Stipulation  and  Agreement,  where  a  significant  variation  in  the  level  of  expenses 
occurred  relating  to  Injuries  and  Damages  expenses,  an  adjustment  may  be  made  to  the 
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expense  only  if  there  is  no  reasonable  explanation  for  the  significant  variation.  The 
Commission  found  that  there  was  a  significant  variation,  and  that  a  reasonable  explanation, 
and  therefore,  no  adjustment  to  the  Injury  and  Damages  expense  account  was  necessary. — 
Union  Electric  Company  8  MPSC  3d  465. 

The  Commission  denied  the  applications  for  rehearing  filed  pursuant  to  Section  386.500, 
RSMo,  and  4  CSR  240-2.160(3)  because  neither  application  stated  sufficient  reason  to  do 
so.— Union  Electric  Company  8  MPSC  3d  510. 

The  Commission  denied  AmerenUE's  motion  for  stay  because  the  authority  cited  by  the 
movant.  Section  386.520,  RSMo,  does  not  authorize  the  Commission  to  stay  its  own 
order.— Union  Electric  Company  8  MPSC  3d  510. 

The  Commission  granted  Public  Counsel's  motion  for  clarification  of  the  Commission's 
intent  that  the  revenues  ordered  to  be  booked  as  "other  income  and  deductions"  relating  to 
decommissioning  funds  flow  through  to  ratepayers  in  the  form  of  sharing  credits. — Union 
Electric  Company  8  MPSC  3d  510. 

Commission  approved  agreement  of  the  parties  in  case  involving  violations  of  the  HVAC 
Act,  Sections  386.754-386.764,  RSMo  2000,  which  imposes  restrictions  on  pubUc  utilities 
with  respect  to  the  business  of  selling,  installing,  repairing,  and  maintaining  heating, 
ventilating  and  air  conditioning  equipment,  wherein  AmerenUE  agreed  to  stop  the  offend- 
ing conduct  and  further  agreed  to  not  engage  in  HVAC-related  services  prior  to  December 
3 1 , 200 1 ,  and  Complainant  agreed  to  seek  the  dismissal  of  this  case  and  recommended  that 
no  fines  be  imposed  upon  AmerenUE. — ^Missouri  Coalition  for  Fair  Competition  vs 
AmerenUE  8  MPSC  3d  234. 
Certificate  of  convenience  and  necessity 

The  submission  of  a  non-unanimous  stipulation  and  agreement  did  not  change  the 
applicant' s  obligation  to  meet  the  requirements  imposed  by  statute  and  regulation  to  quaUf  y 
for  the  certificate  of  convenience  and  necessity  that  it  sought. — ^Empire  District  Electric  8 
MPSC  3d  426. 

Section  393. 170.3,  RSMo  1994,  authorizes  the  Commission  to  grant  a  utility  the  authority 
to  operate  an  electric  system  in  a  given  geographical  area  if  it  shall  "after  due  hearing 
determine  that  such  construction  or  such  exercise  of  the  right,  privilege  or  franchise  is 
necessary  or  convenient  for  the  public  service." — Empire  District  Electric  8  MPSC  3d  426. 
When  considering  the  granting  of  a  certificate  of  convenience  and  necessity,  the  term 
"necessity"  does  not  mean  "essential"  or  "absolutely  indispensable"  but  that  an  additional 
service  would  be  an  improvement  justifying  its  cost. — Empire  District  Electric  8  MPSC  3d 
426. 

In  making  a  determination  as  to  whether  or  not  a  certificate  of  convenience  and  necessity 
should  be  granted,  the  Commission  has  considered  the  following  standards: 

1.  There  must  be  a  need  for  the  service; 

2.  The  applicant  must  be  quaUfied  to  provide  the  proposed  service; 

3.  The  applicant  must  have  the  financial  ability  to  provide  the  service; 

4.  The  applicant's  proposal  must  be  economically  feasible;  and 

5.  The  service  must  promote  the  public  interest. 

—Empire  District  Electric  8  MPSC  3d  426. 

4  CSR  240-2. 06()(2)(F)  does  not  require  the  applicant  for  an  expansion  of  its  service  area 
to  resubmit  a  feasibility  study  after  submission  of  a  non-unanimous  stipulation  and 
agreement  that  substantially  reduced  the  service  area  for  which  it  sought  a  certificate  of 
convenience  and  necessity. — Empire  District  Electric  8  MPSC  3d  426. 
The  Connmission  approved  an  electric  utility's  application  to  expand  its  service  area  in 
Greene  County,  Missouri. — Empire  District  Electric  8  MPSC  3d  426. 
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§4.  Transfer,  lease  and  sale 

The  Commission  approved  the  stipulation  and  agreement,  in  which  the  parties  agreed  to  the 
terms  and  conditions  of  the  merger  of  Western  Resources  Inc  and  KCP&L.  The  Commis- 
sion found  the  stipulation  and  agreement  in  the  pubhc  interest  and  reasonable. — Kansas 
City  Power  &  Light  Company  8  MPSC  3d  306. 
§4.1.  Change  of  suppliers 

Where  a  municipal  utility  and  a  rural  electric  cooperative  jointly  sought  Commission 
approval  to  ttansfer  102  customers  of  the  Co-op  to  the  City  and  78  customers  of  the  City  to 
the  Co-op  in  order  to  reduce  duplication  of  facilities,  enhance  operating  efficiency,  and 
exchange  stranded  facilities,  the  proposed  change  of  suppliers  was  in  the  public  interest  and 
the  Commission  would  grant  approval. — City  of  Fulton/Callaway  Electric  Cooperative  8 
MPSC  3d  343. 

§6.   Territorial  Agreements 

The  Commission  found  the  following  were  not  detrimental  to  the  public  interest  and 
therefore  should  be  approved:  ( 1 )  the  territorial  and  exchange  agreement  between  AmerenUE 
and  Boone;  (2)  the  customer  exchange  between  AmerenUE  and  Boone;  (3)  the  facilities 
exchange  between  AmerenUE  and  Boone;  and  (4)  AmerenUE's  illustrative  tariff  sheets 
filed  on  February  11, 1999. — ^Union  Electric  Company/Boone  Electric  Co-op  8  MPSC  3d 
92. 

The  Commission  found  the  following  were  not  detrimental  to  the  public  interest  and 
therefore  should  be  approved:  a)  the  territorial  agreement  boundaries  remain  the  same;  b) 
AmerenUE  customers  listed  in  the  joint  application  will  be  transferred  to  Ozark  in 
accordance  with  the  existing  agreement;  c)  the  existing  Ozark  members  in  the  AmerenUE 
service  area  will  not  be  transferred  from  Ozark  to  AmerenUE;  no  structure  being  served  by 
Ozark  will  be  transferred  to  AmerenUE  without  the  express  consent  of  the  owner  of  the 
structure  and  the  consent  provision  will  apply  to  current  owners  of  Ozark-served  structures 
and  their  successors  in  title;  d)  any  Ozark  member  in  the  AmerenUE  service  area  may 
request  to  be  ttansferred  to  AmerenUE  and  Ozark  shall  not  withhold  its  consent  to  such 
transfer;  e)  if  it  is  uneconomical  or  technically  infeasible  for  AmerenUE  to  serve  a  structure 
at  the  time  a  transfer  is  requested,  then  Ozark  agrees  to  continue  to  serve  said  structure  until 
AmerenUE  is  able  to  implement  the  transfer  with  no  charge  to  the  new  customer  for  such 
a  transfer;  f)  Applicants  will  work  together  to  transfer  Ozark  faciUties  in  the  AmerenUE 
service  area  in  a  manner  that  maximizes  the  benefits  of  the  territorial  agreement;  g)  if  an 
Ozark  member  builds  a  residence  on  property  owned  by  that  member  and  presently  served 
by  Ozark  and  said  residence  is  to  be  occupied  by  a  relative  of  the  owner  of  said  property, 
then  this  new  residence  may  also  be  served  by  Ozark;  h)  Ozark  will  pay  AmerenUE 
$974,000;  and  i)  Water  District  No.  1  will  remain  as  an  Ozark  member,  but  may  elect  at  any 
time  to  transfer  electric  service  to  AmerenUE. — Union  Electric  Company  8  MPSC  3d  377. 

The  Commission  does  not  guaranteed  any  specific  rate  determination  for  the  territorial 
agreement  ttansaction,  whether  or  not  expressly  stated  in  the  Commission  order  approving 
the  territorial  agreement. — Union  Electric  Company  8  MPSC  3d  465. 
Where  territorial  agreements  resulted  in  a  loss  in  revenues  as  a  result  of  the  exchange  of 
territories,  which  is  not  offset  by  an  expected  change  or  substantial  growth  in  the  specific 
customer  areas  included  in  the  exchange,  an  adjustment  is  appropriate  to  avoid  a  detriment 
to  the  ratepayers  in  the  credit  sharing  and  rate  reduction  proceedings  currentiy  pending 
before  the  Commission. — Union  Electric  Company  8  MPSC  3d  465. 
The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-41 1  permitted  adjustments  relating  to  territorial  agreements.  Year  2000 
(Y2K)  costs,  and  decommissioning  fund  deposits  to  be  considered  because  Section  3.f.viii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission  for 
review  involving  a  new  category  of  costs  which  has  not  been  previously  included  in  any 
ratemaking  proceeding. — Union  Electric  Company  8  MPSC  3d  465. 
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The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Conmiission 
in  Case  No.  ER-95-411  permitted  adjustments  relating  to  territorial  agreements,  other 
computer  costs,  and  merger  and  acquisition  costs  to  be  considered  because  Section  3.f.vii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission 
which  the  parties  could  not  resolve  themselves  regarding  the  operation  or  implementation 
of  the  Experimental  Alternative  Regulation  Plan  (EARP). — Union  Electric  Company  8 
MPSC  3d  465. 

JURISDICTION  AND  POWERS 

§9.  Jurisdiction  and  powers  of  tlie  State  Commission 

The  Commission  approved  a  nonunanimous  stipulation  and  agreement  submitted  by  the 
parties  which  resolves  all  uncontested  issues,  not  including  the  issue  involving  residential 
seasonal  differentials  and  Rider  E  supplementary  services,  when  no  party  requested  a 
hearing  on  those  uncontested  issues. — Union  Electric  Company  8  MPSC  3d  407. 
The  Commission  denied  Intervenor  Laclede's  request  to  open  a  new  case  to  investigate 
Union  Electric' s  Rider  E  supplementary  service  tariff  because  Laclede  made  no  specific 
allegation  of  harm  or  proposal  to  change  it  tariff  addressing  Rider  E  Supplementary  service 
and  that  same  issue  had  recently  been  addressed  in  a  complaint  filed  previously  by  Trigen- 
St.  Louis.— Union  Electric  Company  8  MPSC  3d  407. 

The  Commission  found  that  the  terms  of  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-411  permitted  the  Commission  to  review  certain  provi- 
sions of  the  Stipulation  and  Agreement.  The  Commission  first  determined  whether  a 
proposed  adjustment  was  permitted  in  one  of  the  provisions  of  the  approved  Stipulation  and 

Agreement,  and  if  so,  then  the  Commission  will  consider  the  substantive  issue  raised  by  the 
proposed  adjustment. — Union  Electric  Company  8  MPSC  3d  465. 

Where  an  electric  utility  filed  pleadings  containing  erroneous  and  misleading  assertions  of 
fact,  upon  which  the  Commission  relied  in  ruling  on  a  motion  to  compel  discovery,  the 
Commission  had  authority  to  convene  a  hearing  so  the  utility  might  show  cause  why 
sanctions  ought  not  be  imposed.— GST  Steel  vs  Kansas  City  Power  &  Light  8  MPSC  3d 499. 
Where  Union  Electric's  Illinois  affiliate,  AmerenClPS,  proposed  to  transfer  its  assets  to  a 
new  entity,  Genco,  which  would  be  an  Exempt  Wholesale  Generator,  and  Ameren 
Corporation  was  a  registered  holding  company  which  owned  both  Union  Electric,  a  public 
utility  subject  to  regulation  by  this  Commission,  and  AmerenClPS,  and  Section  32(c)  of  the 
Public  Utility  Holding  Company  Act  of  1935  (PUHCA),  codified  at  15  U.S.C.  79z-5a(c), 
provides  that,  in  the  case  of  "an  affiliate  of  a  registered  holding  company,"  a  "determination 
with  respect  to  the  facility  in  question  shall  be  required  from  every  State  commission  having 
jurisdiction  over  the  retail  rates  and  charges  of  the  affiliates  of  such  registered  holding 
company,"  that  "allowing  such  facility  to  be  an  eligible  facility  (1)  will  benefit  consumers, 
(2)  is  in  the  pubUc  interest,  and  (3)  does  not  violate  State  law,"  the  Commission  determined 
that,  so  long  as  certain  conditions  suggested  by  its  Staff  were  imposed,  that  the  transaction 
would  benefit  consumers,  was  in  the  public  interest,  and  would  not  violate  any  law  of 
Missouri,  and  should  therefore  be  approved. — Union  Electric  8  MPSC  3d  503. 
The  Commission  denied  the  applications  for  rehearing  filed  pursuant  to  Section  386.500, 
RSMo,  and  4  CSR  240-2. 160(3)  because  neither  application  stated  sufficient  reason  to  do 
so.— Union  Electric  Company  8  MPSC  3d  510. 

The  Commission  denied  AmerenUE's  motion  for  stay  because  the  authority  cited  by  the 
movant.  Section  386.520,  RSMo,  does  not  authorize  the  Commission  to  stay  its  own 
order. — Union  Electric  Company  8  MPSC  3d  510. 

The  Commission  granted  F^iblic  Counsel's  motion  for  clarification  of  the  Commission's 
intent  that  the  revenues  ordered  to  be  booked  as  "other  income  and  deductions"  relating  to 
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decommissioning  funds  flow  through  to  ratepayers  in  the  form  of  sharing  credits. — Union 
Electric  Company  8  MPSC  3d  510. 

III.  OPERATIONS 

§  14.  Rules  and  regulations 

The  Commission  terminated  a  variance  previously  granted  to  an  electric  utility  because  the 
meter  replacement  project  for  which  the  variance  was  needed  had  been  completed. — 
Kansas  City  Power  &  Light  Company  8  MPSC  3d  519. 
§17.   Abandonment  and  discontinuance 

On  January  27,  2000,  the  Commission  ordered  that  the  Unanimous  Stipulation  and 
Agreement  filed  on  December  20, 1 999,  is  approved,  and  that  Kansas  City  Power  and  Light 
Company's  retail  jurisdiction  annual  decommissioning  expense  accruals  and  trust  fund 
payments  shall  continue  at  the  current  level  of  $2,303,856. — Kansas  City  Power  &  Light 
Company  8  MPSC  3d  5 16. 
§20.  Rates 

The  Commission  found  that  the  Stipulation  and  Agreement,  which  provided  a  3.2  percent 
reduction  of  KCPL's  annual  Missouri  electric  revenues  applied  equally  to  every  rate  and 
charge  on  each  electric  rate  schedule,  excluding  a  variety  of  special  contract  provisions,  was 
reasonable  and  should  be  approved. — Kansas  City  Power  &  Light  8  MPSC  3d  113. 

§21.  Refunds 

The  Commission  found  that  the  terms  of  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-41 1  permitted  the  Commission  to  review  certain  provi- 
sions of  the  Stipulation  and  Agreement.  The  Commission  first  determined  whether  a 
proposed  adjustment  was  permitted  in  one  of  the  provisions  of  the  approved  Stipulation  and 
Agreement,  and  if  so,  then  the  Commission  will  consider  the  substantive  issue  raised  by  the 
proposed  adjustment. — ^Union  Electric  Company  8  MPSC  3d  465. 
§22.  Revenue 

The  Commission  approved  a  unanimous  stipulation  and  agreement  whereby  an  electric 
utility  agreed  to  reduce  its  gross  annual  electric  service  revenues  by  a  total  of  $2,500,000. — 
St.  Joseph  Light  &  Power  Company  8  MPSC  3d  295. 
§24.   Services  generally 

Where  AmerenUE  had  previously  agreed  to  file  with  the  Commission  an  experimental  retail 
wheeling  pilot  program  for  1 00  MW  of  electric  power,  but  later  sought  to  be  reUeved  of  this 
obligation  on  the  groimds  that  it  would  entail  significant  expense  while  yielding  only 
information  now  available  elsewhere,  the  Commission  would  grant  AmerenUE' s  re- 
quest.—Union  Electric  Company  8  MPSC  3d  495. 

§32.  Safety 

The  Commission  foimd  that  safety  would  not  be  affected  by  approval  of  a  tariff  that  would 
allow  independent  contractors  rather  than  utility  employees  to  do  trenching  work  for  new 
electric  lines. — Missouri  Public  Service  8  MPSC  3d  266. 
§36.  Local  service 

The  Commission  approved  an  agreement  that  provided  that  AmerenUE  would  continue  its 
Missouri  retail  jurisdiction  expense  accruals  and  trust  fund  payments  for  decommissioning 
of  the  Callaway  nuclear  power  plant  at  current  levels  without  any  change  in  its  Missouri 
retail  jurisdictional  rates  and  that  annual  decommissioning  costs  in  the  amount  of$6,214,184 
are,  and  should  continue  to  be,  included  in  AmerenUE' s  cost  of  service  and  reflected  in  its 
current  rates  for  ratemaking  purposes. — Union  Electric  Company  8  MPSC  3d  497. 
§45.  Deconunissioning  costs 

The  Commission  approved  Bankers  Trust  Company  as  successor  trustee  for  an  electric 
utility's  tax  qualified  nuclear  decommissioning  fund. — Kansas  City  Power  &  Light  Com- 
pany 8  MPSC  3d  95. 
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The  Commission  approved  The  Bank  of  New  York  as  successor  trustee  for  an  electric 
utility's  tax  qualified  nuclear  decomimssioning  fund. — Kansas  City  Power  &  Light  Com- 
pany 8  MPSC  3d  332. 

On  January  27,  2000,  the  Commission  ordered  that  the  Unanimous  Stipulation  and 
Agreement  filed  on  December  20,  1 999,  is  approved,  and  that  Kansas  City  Power  and  Light 
Company's  retail  jurisdiction  annual  decommissioning  expense  accruals  and  trust  fund 
payments  shall  continue  at  the  current  level  of  $2,303,856. — Kansas  City  Power  &  Light 
Company  8  MPSC  3d  516. 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-41 1  permitted  adjustments  relating  to  territorial  agreements,  Year  2000 
(Y2K)  costs,  and  decommissioning  fund  deposits  to  be  considered  because  Section  3.f.viii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission  for 
review  involving  a  new  category  of  costs  which  has  not  been  previously  included  in  any 
ratemaking  proceeding. — Union  Electric  Company  8  MPSC  3d  465. 
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§28.  Arbitration 

§29.  Discovery 

§30.  Settlement  procedures 

§31.  Mediator 

§32.  Confidential  evidence 


EVIDENCE,  PRACTICE  AND  PROCEDURE 

I.    IN  GENERAL 
§1.  Generally 

The  Commission  granted  reconsideration  and  reiiearing  on  a  specific  issue  wiiere  an  error 
was  made  by  the  parties  when  calculating  the  rate  scenarios  as  directed  by  the  Commission, 
and  where  that  error  had  not  been  discovered  before  the  Report  and  Order  was  issued.  The 
Commission  found  that  its  decisions  in  every  case  should  be  deliberate  and  based  upon 
competent  and  substantial  evidence. — Missouri  Gas  Energy  8  MPSC  3d  2. 
The  Commission  granted  rehearing  on  a  specific  issue  to  allow  further  evidence  to  be  taken 
on  the  issue  of  valuation  of  an  adjustment  to  the  revenue  requirement  where  that  adjustment 
had  been  stipulated  to  by  the  parties,  but  where  no  adjustment  in  the  final  revenue 
requirement  calculations  was  made. — Missouri  Gas  Energy  8  MPSC  3d  2. 
The  Commission  denied  rehearing  and  reconsideration  where  the  gas  company  argued  that 
the  Commission  incorrectly  interpreted  its  own  order. — Missouri  Gas  Energy  8  MPSC  3d 
2. 

The  Conmiission  denied  the  applications  for  rehearing  filed  pursuant  to  Section  386.500, 
RSMo,  and  4  CSR  240-2.160(3)  because  neither  appUcation  stated  sufficient  reason  to  do 
so.— Union  Electric  Company  8  MPSC  3d  510. 

The  Commission  denied  AmerenUE's  motion  for  stay  because  the  authority  cited  by  the 
movant.  Section  386.520,  RSMo,  does  not  authorize  the  Commission  to  stay  its  own 
order.— Union  Electric  Company  8  MPSC  3d  510. 

The  Commission  granted  PubUc  Counsel's  motion  for  clarification  of  the  Commission's 
intent  that  the  revenues  ordered  to  be  booked  as  "other  income  and  deductions"  relating  to 
decommissioning  funds  flow  through  to  ratepayers  in  the  form  of  sharing  credits. — ^Union 
Electric  Company  8  MPSC  3d  510. 
§2.    Jurisdiction  and  powers 

The  Commission  denied  the  apphcations  for  rehearing  filed  pursuant  to  Section  386.500, 
RSMo,  and  4  CSR  240-2.160(3)  because  neither  appUcation  stated  sufficient  reason  to  do 
so.— Union  Electric  Company  8  MPSC  3d  510. 

The  Commission  denied  AmerenUE's  motion  for  stay  because  the  authority  cited  by  the 
movant.  Section  386.520,  RSMo,  does  not  authorize  the  Commission  to  stay  its  own 
order. — ^Union  Electric  Company  8  MPSC  3d  510. 

The  Commission  granted  Public  Counsel's  motion  for  clarification  of  the  Commission's 
intent  that  the  revenues  ordered  to  be  booked  as  "other  income  and  deductions"  relating  to 
decommissioning  funds  flow  through  to  ratepayers  in  the  form  of  sharing  credits. — ^Union 
Electric  Company  8  MPSC  3d  510. 
§4.    Presumption  and  burden  of  proof 

The  party  asserting  the  positive  of  a  proposition  bears  the  btu'den  of  proving  that  proposi- 
tion. Dycus  V.  Cross,  869  S.W.2d  745, 749  (Mo  banc  1994).— Associated  Natural  Gas  8 
MPSC  3d  64. 
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Because  Intervenor  Laclede  is  requesting  a  change  in  the  rate  design  previously  found  just 
and  reasonable  by  the  Commission,  Laclede  bears  the  burden  of  proof  that  the  present 
residential  seasonal  differential  is  not  just  and  reasonable,  and  that  the  proposed  rates  or  rate 
design  is  just  and  reasonable. — Union  Electric  Company  8  MPSC  3d  407. 
§5.  Admissibility 

The  Commission  denied  Staff's  motion  to  strike  the  testimony  of  telephone  company's 
witness  at  the  hearing  where  the  Commission  found  that  by  a  referencing  "replacement 
codes"  in  a  footnote  of  the  tariff  the  parties  had  been  put  on  notice  that  a  service  in  the  tariff 
was  only  to  be  considered  an  unbundled  service.  In  addition,  the  Commission  found  that 
Staff  had  demonstrated  it  had  notice  of  the  issue  by  questioning  the  witness  about  the 
footnote  containing  the  issue  and  that  the  intervenor  had  notice  of  the  issue  because  the 
intervenor' s  witness  referred  to  the  issue  in  his  testimony. — GTE  Midwest,  Inc.  8  MPSC  3d 
26. 

§6.    Weight,  effect  and  sufficiency 

The  Commission  rejected  a  non-unanimous  stipulation  and  agreement  which  did  not 
provide  for  settlement  of  the  actual  issues  in  dispute;  rather,  it  provided  for  an  interim 
measure  that  would  permit  a  competitive  local  exchange  company  (CLEC)  to  join  in  the 
metropolitan  calling  area  (MCA)  plan  pending  the  Commission's  final  decision.  The 
Commission  determined  that  the  evidence  in  the  supporting  affidavits  was  not  sufficient  to 
support  implementation  of  an  expedited  interim  measure.  The  Commission  also  deter- 
mined that  consumer  confusion  and  dissatisfaction  may  be  avoided  by  maintaining  the 
status  quo  until  the  Commission  can  make  its  final  decision. — ^Investigation  MCA  8  MPSC 
3d  419. 

The  Commission  found  that  a  proposed  cap  on  advertising  expenses  was  not  supported  by 
competent  and  substantial  evidence  and  that  in  order  to  fulfill  its  duty  of  determining  if  the 
company '  s  expenses  on  advertising  were  prudent,  the  Commission  must  do  a  review  of  the 
advertising  expenses.  The  Commission  reaffirmed  that  it  will  continue  to  follow  the 
standards  as  set  out  in  Re:  KansasCity  Power  and  Light  Company,  28  Mo.  P.S.C.  (N.S.)228 
(1986).— Laclede  Gas  Company  8  MPSC  3d  436. 
§8.  Stipulation 

Although  two  parties  did  not  sign  a  stipulation  and  agreement,  their  failure  to  request  a 
hearing  constituted  a  waiver  of  their  right  to  a  hearing  and  permitted  the  Commission  to  treat 
the  stipulation  and  agreement  as  unanimous. — McDonald  County  Telephone  Company  8 
MPSC  3d  110. 

The  Commission  found  that  the  Stipulation  and  Agreement,  which  provided  a  3.2  percent 
reduction  of  KCPL's  annual  Missouri  electric  revenues  applied  equally  to  every  rate  and 
charge  on  each  electric  rate  schedule,  excluding  a  variety  of  special  contract  provisions,  was 
reasonable  and  should  be  approved. — Kansas  City  Power  &  Light  8  MPSC  3d  113. 
The  Commission  approved  the  unanimous  stipulation  and  agreement,  granting  a  variance 
of  MGE' s  Tariff  sheet  numbers  22  and  23,  which  allowed  MGE  to  distribute  ad  valorem  tax 
refunds  for  years  1983  to  1988  by  refunding  71 .73  percent  of  all  Kansas  ad  Valorem  refunds 
to  residential,  small  general  service,  large  general  service  and  unmetered  gaslight  customer 
classes  through  the  PGA  procedure  and  refunding  28.97  percent  of  all  refunds  to  large 
volume  customer  class  on  the  same  basis  as  the  Donkin  Low  method  used  to  allocate 
refunds  to  large  volume  users  in  Case  No.  GR-9I-286. — Missouri  Gas  Energy  8  MPSC  3d 
129. 

The  sale  of  assets  of  West  Elm  Place  Corporation,  a  regulated  private  public  utility 
providing  sewer  services,  to  Rock  Creek  PuWic  Sewer  District,  a  political  subdivision  and 
unregulated  entity,  would  not  be  detrimental  to  the  pubUc  interest  and  is  approved,  even 
though  the  West  Elm  customers'  costs  will  be  higher  because  improvements  requiring  an 
investment  of  several  milUon  dollars  wiU  be  necessary  to  comply  with  stringent  limitations 
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on  effluent  produced  by  West  Elm' s  sewer  system. — West  Elm  Place  Corporation  8  MPSC 
3d  137. 

The  Commission  found  the  unanimous  stipulation  and  agreement,  reached  by  the  parties 
agreement  after  the  Commission' s  decision  in  Case  Nos.  GR-95-273  and  GR-96- 1 92,  was 
reasonable  and  should  be  approved.  The  parties  agreed  that  no  Utilicorp  Energy  Services 
adjustments  be  made,  that  an  overrun  penalties/scheduling  fees  adjustment  of  $64,044  be 
made  in  the  1998/1999  ACA  filing,  and  that  no  adjustment  be  made  on  the  calculation  of 
the  cash  out/imbalance.— UtiliCorp  United  8  MPSC  3d  162. 

The  Commission  approved  an  agreement  stipulating  that:  (1)  the  Commission  issued  an 
order  in  Case  No.  SM-99-287  authorizing  the  sale  of  Imperial  Utility  Corporation's  sewer 
assets  to  Rock  Creek  Public  Sewer  District;  (2)  Imperial  and  House  Springs  are  owned  and 

operated  by  the  same  entity,  viz..  EPCO,  Incorporated;  (3)  Imperial,  House  Springs,  and 
EPCO  are  all  currently  under  receivership  in  the  Circuit  Court  of  Saint  Louis  County, 
Missouri;  (4)  the  Commission  conditioned  the  distribution  of  the  net  proceeds  of  the 
Imperial  sale  on  the  payment  of  the  assessments  owed  by  Imperial  and  House  Springs;  and 
(5)  the  parties  to  the  Imperial  sale  anticipated  the  closing  of  the  sale  "within  a  couple  of 
weeks"  (of  May  10, 1999),  although  the  final  distribution  of  the  sale  proceeds  to  the  owners 
of  Imperial  was  not  anticipated  in  the  near  future;  (7)  House  Springs  admitted  that  it  owed 
assessments  to  the  Commission  in  the  amount  of  $41,093.52;  (8)  in  the  event  of  the  sale  of 
House  Springs'  assets,  House  Springs  would  provide,  through  an  escrow  agreement,  for  the 
payment  of  all  assessments  owed  the  Coimnission;  (9)  House  Springs  agreed  that  it  would 
pay  the  said  assessments  immediately  upon  the  closing  of  the  House  Springs'  assets  sale  or 
at  such  time  as  the  net  proceeds  of  the  Imperial  sale  are  distributed  to  the  owners  of  Imperial, 
whichever  occurs  first;  and  (10)  Staff  agreed  to  file  a  motion  to  dismiss  with  prejudice  the 
complaint  within  one  week  after  the  full  payment  of  the  assessments  owed  by  House 
Springs  is  received  by  the  Commission. — PSC  Staff  vs  House  Springs  Sewer  Company  8 
MPSC  3d  262. 

The  Commission  approved  the  unanimous  stipulation  and  agreement,  finding  the  proposed 
rate  increase  and  the  rate  design  fair  and  reasonable.  The  stipulation  and  agreement 
approved  proposed  plan  to  implement  a  rate  increase  in  two  phases,  approving  a  $484,000 
rate  increase  in  the  overall  Missouri  jurisdictional  gross  annual  water  revenues,  exclusive 
of  specific  taxes  and  fees,  effective  January  1, 2000,  during  the  first  phase  and  a  $267,000 
rate  increase  in  the  overall  Missouri  jurisdictional  gross  annual  water  revenues,  exclusive 
of  specific  taxes  and  fees,  effective  December  1, 2000,  during  the  second  phase. — United 
Water  Missouri  8  MPSC  3d  303. 

The  Commission  approved  the  stipulation  and  agreement,  in  which  the  parties  agreed  to  the 
terms  and  conditions  of  the  merger  of  Western  Resources  Inc  and  KCP&L.  The  Commis- 
sion found  the  stipulation  and  agreement  in  the  public  interest  and  reasonable. — Kansas 
City  Power  &  Light  Company  8  MPSC  3d  306. 

The  Commission  approved  a  nommanimous  stipulation  and  agreement  submitted  by  the 
parties  which  resolves  all  uncontested  issue,  not  including  the  issue  involving  residential 
seasonal  differentials  and  Rider  E  supplementary  services,  when  no  party  requested  a 

hearing  on  those  uncontested  issues. — Union  Electric  Company  8  MPSC  3d  407. 
The  submission  of  a  non-unanimous  stipulation  and  agreement  did  not  change  the 
applicant' s  obligation  to  meet  the  requirements  imposed  by  statute  and  regulation  to  qualify 
for  the  certificate  of  convenience  and  necessity  that  it  sought. — Empire  District  Electric  8 
MPSC  3d  426. 

The  submission  of  a  non-unanimous  stipulation  and  agreement  did  not  change  the 
applicant' s  obligation  to  meet  the  requirements  imposed  by  statute  and  regulation  to  quaUf  y 
for  the  certificate  of  convenience  and  necessity  that  it  sought. — ^Empire  District  Electric  8 
MPSC  3d  426. 
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The  Commission  found  that  the  terms  of  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-411  permitted  the  Commission  to  review  certain  provi- 
sions of  the  Stipulation  and  Agreement.  The  Commission  first  determined  whether  a 
proposed  adjustment  was  permitted  in  one  of  the  provisions  of  the  approved  Stipulation  and 
Agreement,  and  if  so,  then  the  Commission  will  consider  the  substantive  issue  raised  by  the 
proposed  adjustment. — ^Union  Electric  Company  8  MPSC  3d  465. 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-411  permitted  adjustments  relating  to  territorial  agreements,  other 
computer  costs,  and  merger  and  acquisition  costs  to  be  considered  because  Section  S.f.vii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission 
which  the  parties  could  not  resolve  themselves  regarding  the  operation  or  implementation 
of  the  Experimental  Alternative  Regulation  Plan  (EARP). — Union  Electric  Company  8 
MPSC  3d  465. 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Conunission 
in  Case  No.  ER-95-41 1  permitted  adjustments  relating  to  territorial  agreements.  Year  2000 
(Y2K)  costs,  and  decommissioning  fund  deposits  to  be  considered  because  Section  3.f.viii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission  for 
review  involving  a  new  category  of  costs  which  has  not  been  previously  included  in  any 
ratemaking  proceeding. — Union  Electric  Company  8  MPSC  3d  465. 
Under  the  Stipulation  and  Agreement,  where  a  significant  variation  in  the  level  of  expenses 
occurred  relating  to  Injiuies  and  Damages  expenses,  an  adjustment  may  be  made  to  the 
expense  only  if  there  is  no  reasonable  explanation  for  the  significant  variation.  The 
Commission  found  that  there  was  a  significant  variation,  and  that  a  reasonable  explanation, 
and  therefore,  no  adjustment  to  the  Injury  and  Damages  expense  account  was  necessary. . — 
Union  Electric  Company  8  MPSC  3d  465. 

Where  territorial  agreements  resulted  in  a  loss  in  revenues  as  a  result  of  the  exchange  of 
territories,  which  is  not  offset  by  an  expected  change  or  substantial  growth  in  the  specific 
customer  areas  included  in  the  exchange,  an  adjustment  is  appropriate  to  avoid  a  detriment 
to  the  ratepayers  in  the  credit  sharing  and  rate  reduction  proceedings  currently  pending 
before  the  Commission. . — Union  Electric  Company  8  MPSC  3d  465. 
Where  some  parties  filed  a  stipulation  and  agreement  but  that  stipulation  and  agreement  was 
opposed  by  one  of  the  parties,  the  Commission  considered  the  non-unanimous  stipulation 
and  agreement  to  be  merely  a  change  of  position  by  the  signatory  parties  from  their  original 
positions,  to  the  stipulated  position. — Empire  District  Electric  8  MPSC  3d  426. 
Unusual  and  non-recurring  costs,  such  as  Y2K  costs,  should  not  be  expensed  as  part  of  the 
AmerenUE's  Final  Earnings  Report  and  Credit  Sharing  Report.  The  Commission  ordered 
Y2K  costs  deferred  until  the  project  is  complete  and  the  prudence  of  UE's  expenditures  as 
well  as  the  appropriate  method  of  recovery  can  be  determined  in  a  regular  rate  case.  . — 
Union  Electric  Company  8  MPSC  3d  465. 

The  Commission  rejected  a  non-imanimous  stipulation  and  agreement  without  hearing  on 
the  stipulation  and  agreement  even  though  some  parties  had  requested  a  hearing  under  the 
Commission's  procedural  rules.  The  Commission  found  that  rule  4  CSR  240-2.1 15  was 
intended  to  be  applied  when  some  of  the  parties  had  reached  an  agreement  as  to  the 
underlying  issues  of  the  case.  However,  the  Commission  found  that  in  this  instance,  the 
signatories  of  the  stipulation  and  agreement  did  not  agree  to  resolve  any  of  the  issues  in  the 
case  itself.  Instead  the  signatories  to  the  stipulation  and  agreement  interjected  an  entirely 
separate  issue  of  interim  relief. — Investigation  MCA  8  MPSC  3d  419. 
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On  January  27,  2000,  the  Commission  ordered  that  the  Unanimous  Stipulation  and 
Agreement  filed  on  December  20, 1 999,  is  approved,  and  that  Kansas  City  Power  and  Light 
Company's  retail  jurisdiction  annual  decommissioning  expense  accruals  and  trust  fund 
payments  shall  continue  at  the  current  level  of  $2,303,856. — Kansas  City  Power  &  Light 
Company  8  MPSC  3d  516. 

m.  PRACTICE  AND  PROCEDURE 
§22.  Parties 

Intervention  applications  of  GST  Steel  and  City  of  Kansas  City,  Missouri  denied  because 
they  either  did  not  have  an  actual  interest  in  the  proceeding  or  did  not  have  an  interest  that 
was  not  otherwise  protected  by  the  parties  already  a  party  to  the  action. — Kansas  City  Power 
&  Light  8  MPSC  3d  113. 

The  Commission  found  good  cause  existed  to  allow  intervention  out  of  time  of  Intermedia 
Communications,  Inc.,  where  the  company  claimed  that  actions  taken  by  Southwestern  Bell 
Telephone  Company  since  the  passing  of  the  intervention  deadline  made  it  necessary  to 
participate  in  order  to  protect  its  interests. — Investigation  MCA  8  MPSC  3d  419. 
§23.  Notice  and  hearing 

The  Commission  denied  Staff's  motion  to  strike  the  testimony  of  telephone  company's 
witness  at  the  hearing  where  the  Commission  found  that  by  a  referencing  "replacement 
codes"  in  a  footnote  of  the  tariff  the  parties  had  been  put  on  notice  that  a  service  in  the  tariff 
was  only  to  be  considered  an  unbundled  service.  In  addition,  the  Commission  found  that 
Staff  had  demonstrated  it  had  notice  of  the  issue  by  questioning  the  witness  about  the 
footnote  containing  the  issue  and  that  the  intervenor  had  notice  of  the  issue  because  the 
intervenor' s  witness  referred  to  the  issue  in  his  testimony. — GTE  Midwest,  Inc.  8  MPSC  3d 
26. 

Although  two  parties  did  not  sign  a  stipulation  and  agreement,  their  failure  to  request  a 
hearing  constituted  a  waiver  of  their  right  to  a  hearing  and  permitted  the  Commission  to  treat 
the  stipulation  and  agreement  as  unanimous. — McDonald  County  Telephone  Company  8 
MPSC  3d  110. 
§24.  Procedures,  evidence  and  proof 

The  Commission  denied  movant' s  arguments  for  a  stay  in  a  gas  company' s  rate  case  where 
the  Commission  found  no  lack  of  due  process  and  that  its  findings  were  based  on  competent 
and  substantial  evidence. — Missouri  Gas  Energy  8  MPSC  3d  2. 
Complainant  filed  a  complaint  on  October  1,  1998,  against  Respondent.  On  October  6, 
1998,  the  Commission  issued  a  Notice  of  Complaint,  requiring  an  answer  by  November  6, 
1998.  Respondent  late-filed  an  answer  on  November  12, 1998.  On  December  8, 1998,  the 
Commission  entered  an  order  finding  that  the  Respondent  is  in  default  and  that  all 
allegations  set  forth  in  the  complaint  are  deemed  admitted. — Reed  vs  Missouri  PubUc 
Service  8  MPSC  3d  15. 

The  Commission  denied  SWBT's  application  for  rehearing  because  the  Commission 
anticipates  that  the  area  codes  involved  in  the  split  will  not  exhaust  until  after  the  middle  of 
the  next  decade  and,  is,  therefore,  in  compliance  with  the  Industry  Numbering  Committee's 
guideUnes. — Investigation  of  exhaustion  of  central  office  codes  8  MPSC  3d  55. 
The  Commission  denied  the  applications  for  rehearing  filed  pursuant  to  Section  386.500, 
RSMo,  and  4  CSR  240-2.160(3)  because  neither  application  stated  sufficient  reason  to  do 
so.— Union  Electric  Company  8  MPSC  3d  510. 

The  Commission  denied  AmerenUE's  motion  for  stay  because  the  authority  cited  by  the 
movant.  Section  386.520,  RSMo,  does  not  authorize  the  Commission  to  stay  its  own 
order. — Union  Electric  Company  8  MPSC  3d  510. 
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The  Commission  granted  Public  Counsel's  motion  for  clarification  of  the  Commission's 
intent  that  the  revenues  ordered  to  be  booked  as  "other  income  and  deductions"  relating  to 
decommissioning  funds  flow  through  to  ratepayers  in  the  form  of  sharing  credits. — Union 
Electiic  Company  8  MPSC  3d  510. 
§25.   Pleadings  and  exhibits 

Complainant  filed  a  complaint  on  October  1,  1998,  again.st  Respondent.  On  October  6, 
1998,  the  Commission  issued  a  Notice  of  Complaint,  requiring  an  answer  by  November  6, 
1998.  Respondent  late-filed  an  answer  on  November  12,  1998.  On  December  8,  1998,  the 
Commission  entered  an  order  finding  that  the  Respondent  is  in  default  and  that  all 
allegations  set  forth  in  the  complaint  are  deemed  admitted. — Reed  vs  Missouri  Public 
Service  8  MPSC  3d  15. 

Where  PubUc  Counsel  applied  to  the  Coimmssion  to  open  a  docket  within  which  to  consider 
GTE  Midwest,  Inc. ' s  alleged  intention  to  sell  or  exchange  certain  of  its  Missouri  exchanges, 
the  Commission's  procedural  rules  required  dismissal  of  the  application  because  it  did  not 
cite  any  statutory  authority  for  the  relief  sought  by  Public  Counsel. — GTE  Midwest,  Inc.  8 
MPSC  3d  53. 
§26.  Burden  of  proof 

The  burden  of  proof  to  show  that  a  proposed  tariff  is  just  and  reasonable  is  upon  the 
company  filing  tiie  tariff —GTE  Midwest,  Inc.  8  MPSC  3d  26. 

Because  Intervenor  Laclede  is  requesting  a  change  in  the  rate  design  previously  found  just 
and  reasonable  by  the  Commission,  Laclede  bears  the  burden  of  proof  that  the  present 
residential  seasonal  differential  is  not  just  and  reasonable,  and  that  the  proposed  rates  or  rate 
design  is  just  and  reasonable. — Union  Electric  Company  8  MPSC  3d  407. 
§27.   Finality  and  conclusiveness 

Complainant  filed  a  complaint  on  October  1,  1998,  against  Respondent.  On  October  6, 
1998,  the  Commission  issued  a  Notice  of  Complaint,  requiring  an  answer  by  November  6, 
1998.  Respondent  late-filed  an  answer  on  November  12,  1998.  On  December  8,  1998,  the 
Commission  entered  an  order  finding  that  the  Respondent  is  in  default  and  that  all 
allegations  set  forth  in  the  complaint  are  deemed  admitted. — Reed  vs  Missouri  Public 
Service  8  MPSC  3d  15. 

Where  Staff  sought  reconsideration  of  the  Commission's  order  granting  price-cap  status  on 
the  basis  of  the  same  arguments  already  presented  to  the  Commission,  the  application  for 
reconsideration  would  be  denied.  Where  Public  Counsel  sought  rehearing  of  the 
Commission's  order  granting  price-cap  status  on  the  basis  of  matters  irrelevant  to  the 
standard  established  by  statute  for  determining  price  cap  status,  the  application  for 
rehearing  would  be  denied. — GTE  Midwest,  Inc.  8  MPSC  3d  71. 

Where  certain  utilities  sought  rehearing  because  the  Commission  did  not  include  in  its 
Report  &  Order  all  of  the  Findings  of  Fact  and  Conclusions  of  Law  stipulated  by  the  parties, 
the  application  would  be  denied  where  the  Coimmssion  lacked  authority  to  make  the 
findings  and  conclusions  sought  by  the  parties. — Assessment  public  utilities  8  MPSC  3d  88. 
The  Commission  determines  that  the  effective  date  for  the  local  reciprocal  compensation 
obligation  under  the  parties'  Agreement  shall  be  the  effective  date  of  that  Agreement. — 
Mid-Missouri  Cellular  8  MPSC  3d  102. 
§28.  Arbitration 

"Where  parties  could  not  agree  on  appropriate  rates  for  line  conditioning  with  respect  to 
loops  to  be  used  for  xDSL  services  and  sought  arbittation  from  the  Commission,  the 
Commission  established  rates  based  upon  the  evidence  adduced  by  the  parties. — Sprint 
Communications  Company  L.P./Southwestem  BeU  Telephone  Company  8  MPSC  3d  274. 
§29.  Discovery 

Public  Counsel's  motion  to  compel  was  denied  because  the  Commission  denied  SWBT's 
application  for  rehearing,  and  when  the  North  American  Numbering  Council  recom- 


26 


EXPENSE 


mended  that  the  Federal  Communications  Commission,  Common  Carriers  Bureau,  direct 
the  North  American  Numbering  Plan  Administrator  to  issue  a  new  area  code,  the  underlying 
issue  became  moot. — Investigation  of  exhaustion  of  central  office  codes  8  MPSC  3d  55. 
§30.  Settlement  procedures 

Although  two  parties  did  not  sign  a  stipulation  and  agreement,  their  failure  to  request  a 
hearing  constituted  a  waiver  of  their  right  to  a  hearing  and  permitted  the  Commission  to  treat 
the  stipulation  and  agreement  as  unanimous. — McDonald  County  Telephone  Company  8 
MPSC  3d  110. 

The  Commission  found  that  the  terms  of  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-411  permitted  the  Commission  to  review  certain  provi- 
sions of  the  Stipulation  and  Agreement.  The  Commission  first  determined  whether  a 

proposed  adjustment  was  permitted  in  one  of  the  provisions  of  the  approved  Stipulation  and 
Agreement,  and  if  so,  then  the  Commission  will  consider  the  substantive  issue  raised  by  the 
proposed  adjustment. — Union  Electric  Company  8  MPSC  3d  465. 

The  Conunission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-411  permitted  adjustments  relating  to  territorial  agreements,  other 
computer  costs,  and  merger  and  acquisition  costs  to  be  considered  because  Section  3.f.vii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Conunission 
which  the  parties  could  not  resolve  themselves  regarding  the  operation  or  implementation 
of  the  Experimental  Alternative  Regulation  Plan  (EARP). — Union  Electric  Company  8 
MPSC  3d  465. 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-41 1  permitted  adjustments  relating  to  territorial  agreements.  Year  2000 
(Y2K)  costs,  and  decommissioning  fund  deposits  to  be  considered  because  Section  3.f.viii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission  for 
review  involving  a  new  category  of  costs  which  has  not  been  previously  included  in  any 
ratemaldng  proceeding. — Union  Electric  Company  8  MPSC  3d  465. 

Where  territorial  agreements  resulted  in  a  loss  in  revenues  as  a  result  of  the  exchange  of 
territories,  which  is  not  offset  by  an  expected  change  or  substantial  growth  in  the  specific 
customer  areas  included  in  the  exchange,  an  adjustment  is  appropriate  to  avoid  a  detriment 
to  the  ratepayers  in  the  credit  sharing  and  rate  reduction  proceedings  currently  pending 
before  the  Commission. — Union  Electric  Company  8  MPSC  3d  465. 
Unusual  and  non-recurring  costs,  such  as  Y2K  costs,  should  not  be  expensed  as  part  of  the 
AmerenUE's  Final  Earnings  Report  and  Credit  Sharing  Report.  The  Commission  ordered 
Y2K  costs  deferred  until  the  project  is  complete  and  the  prudence  of  UE's  expenditures  as 
well  as  the  appropriate  method  of  recovery  can  be  determined  in  a  regular  rate  case. — Union 
Electric  Company  8  MPSC  3d  465. 


EXPENSE 

I.  EST  GENERAL 
§1.  Generally 
§2.    Obligation  of  the  utility 
§3.    Financing  practices 
§4.  Apportionment 
§5.  Valuation 
§6.  Accounting 


EXPENSE 


n.  JURISDICTION  AND  POWERS 

§7.  Jurisdiction  and  powers  of  tlie  State  Commission 

§8.  Jurisdiction  and  powers  of  tlie  Federal  Commissions 

§9.  Jurisdiction  and  powers  of  local  authorities 

III.  EXPENSES  OF  PARTICULAR  UTILITIES 

§  10.  Electric  and  power 

§1L  Gas 

§12.  Heating 

§13.  Telecommunications 

§14.  Water 

§15.  Sewer 

IV.  ASCERTAINMENT  OF  EXPENSES 
§16.  Ascertainment  of  expenses  generally 
§17.  Extraordinary  and  unusual  expenses 
§18.  Comparisons  in  absence  of  evidence 
§19.  Future  expenses 

§20.  Methods  of  estimating 

§21.  Intercorporate  costs  or  dealings 

V.  REASONABLENESS  OF EXPENSE 
§22.  Reasonableness  generally 

§23.  Comparisons  to  test  reasonableness 

§24.  Test  year  and  true  up 

VL  PARTICULAR  KIND  OF  EXPENSE 

§25.  Particular  kinds  of  expenses  generally 

§26.  Accidents  and  damages 

§27.  Additions  and  betterments 

§28.  Advertising,  promotion  and  publicity 

§29.  Appraisal  expense 

§30.  Auditing  and  bookkeeping 

§31.  Burglary  loss 

§32.  Casualty  losses  and  expenses 

§33.  Capital  amortization 

§34.  Collection  fees 

§35.  Construction 

§36.  Consolidation  expense 

§37.  Depreciation 

§38.  Deficits  under  rate  schedules 

§39.  Donations 

§40.  Dues 

§41.  Employee's  pension  and  welfare 

§42.  Expenses  relating  to  property  not  owned 

§43.  Expenses  and  losses  of  subsidiaries  or  other  departments 

§44.  Expenses  of  non-utiUty  business 

§45.  Expenses  relating  to  unused  property 

§46.  Expenses  of  rate  proceedings 

§47.  Extensions 

§48.  Financing  costs  and  interest 

§49.  Franchise  and  license  expense 
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§50.  Insurance  and  surety  premiums 

§51.  Legal  expense 

§52.  Loss  from  unprofitable  business 

§53.  Losses  in  distribution 

§54.  Maintenance  and  depreciation;  repairs  and  replacements 

§55.  Management,  administration  and  financing  fees 

§56.  Materials  and  supplies 

§57.  Purchases  under  contract 

§58.  Office  expense 

§59.  Officers'  expenses 

§60.  Political  and  lobbying  expenditures 

§61.  Payments  to  affiliated  interests 

§62.  Rentals 

§63.  Research 

§64.  Salaries  and  wages 

§65.  Savings  in  operation 

§66.  Securities  redemption  or  amortization 

§67.  Taxes 

§68.  Uncollectible  accounts 

§69.  Administrative  expense 

§70.  Engineering  and  superintendence  expense 

§71.  Interest  expense 

§72.  Preliminary  and  organization  expense 

§73.  Expenses  incurred  in  acquisition  of  property 

§74.  Demand  charges 

§75.  Expenses  incidental  to  refunds  for  overcharges 

§76.  Matching  revenue/expense/rate  base 

§77.  Adjustments  to  test  year  levels 

§78.  Isolated  adjustments 
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§6.  Accounting 

For  expenses  incurred  after  December  15, 1998,  public  utilities  are  required  to  comply  with 
American  Institute  of  Certified  Public  Accountants  (AICPA)  Statement  of  Position  98-1  as 
it  relates  to  computer  software  programs  and  other  qualifying  computer  costs,  which 
recommends  capitalizing  and  amortizing  expenses  for  qualifying  computer  costs,  such  as 
major  software  programs. — Union  Electric  Company  8  MPSC  3d  465. 
There  was  insufficient  evidence  that  the  costs  referred  to  as  "Other  Computer  Costs"  were 
more  appropriately  capitalized  and  amortized  than  expensed  for  expenses  incurred  before 
December  15, 1998.— Union  Electric  Company  8  MPSC  3d  465. 

IV.  ASCERTAINMENT  OF  EXPENSES 

§16.  Ascertainment  of  expenses  generally 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-411  permitted  adjustments  relating  to  territorial  agreements,  other 
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computer  costs,  and  merger  and  acquisition  costs  to  be  considered  because  Section  3.f.vii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission 
which  the  parties  could  not  resolve  themselves  regarding  the  operation  or  implementation 
of  the  Experimental  Alternative  Regulation  Plan  (EARP). — Union  Electric  Company  8 
MPSC  3d  465. 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-41 1  permitted  adjustments  relating  to  territorial  agreements,  Year  2000 
(Y2K)  costs,  and  decommissioning  fund  deposits  to  be  considered  because  Section  3.f  viii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission  for 
review  involving  a  new  category  of  costs  which  has  not  been  previously  included  in  any 
ratemaking  proceeding. — Union  Electric  Company  8  MPSC  3d  465. 

Where  territorial  agreements  resulted  in  a  loss  in  revenues  as  a  result  of  the  exchange  of 
territories,  which  is  not  offset  by  an  expected  change  or  substantial  growth  in  the  specific 
customer  areas  included  in  the  exchange,  an  adjustment  is  appropriate  to  avoid  a  detriment 
to  the  ratepayers  in  the  credit  sharing  and  rate  reduction  proceedings  currently  pending 
before  the  Commission. . — Union  Electric  Company  8  MPSC  3d  465. 
Unusual  and  non-recurring  costs,  such  as  Y2K  costs,  should  not  be  expensed  as  part  of  the 
AmerenUE's  Final  Earnings  Report  and  Credit  Sharing  Report.  The  Commission  ordered 
Y2K  costs  deferred  until  the  project  is  complete  and  the  prudence  of  UE's  expenditures  as 
well  as  the  appropriate  method  of  recovery  can  be  determined  in  a  regular  rate  case. . — 
Union  Electric  Company  8  MPSC  3d  465. 
§17.   Extraordinary  and  unusual  expenses 

Unusual  and  non-recurring  costs,  such  as  Y2K  costs,  should  not  be  expensed  as  part  of  the 
AmerenUE's  Final  Earnings  Report  and  Credit  Sharing  Report.  The  Commission  ordered 
Y2K  costs  deferred  until  the  project  is  complete  and  the  prudence  of  UE's  expenditures  as 
well  as  the  appropriate  method  of  recovery  can  be  determined  in  a  regular  rate  case. — Union 
Electric  Company  8  MPSC  3d  465. 

Under  the  Stipulation  and  Agreement,  where  a  significant  variation  in  the  level  of  expenses 
occurred  relating  to  Injuries  and  Damages  expenses,  an  adjustment  may  be  made  to  the 
expense  only  if  there  is  no  reasonable  explanation  for  the  significant  variation.  The 
Commission  found  that  there  was  a  significant  variation,  and  that  a  reasonable  explanation, 
and  therefore,  no  adjustment  to  the  Injury  and  Damages  expense  account  was  necessary. — 
Union  Electric  Company  8  MPSC  3d  465. 

V.  REASONABLENESS OF EXPENSE 

§22.  Reasonableness  generally 

Under  the  Stipulation  and  Agreement,  where  a  significant  variation  in  the  level  of  expenses 
occurred  relating  to  Injuries  and  Damages  expenses,  an  adjustment  may  be  made  to  the 
expense  only  if  there  is  no  reasonable  explanation  for  the  significant  variation.  The 
Commission  found  that  there  was  a  significant  variation,  and  that  a  reasonable  explanation, 
and  therefore,  no  adjustment  to  the  Injury  and  Damages  expense  account  was  necessary. . — 
Union  Electric  Company  8  MPSC  3d  465. 

VI.  PARTICULAR  KIND  OF  EXPENSE 

§25.  Particular  kinds  of  expenses  generally 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-41I  permitted  adjustments  relating  to  territorial  agreements,  other 
computer  costs,  and  merger  and  acquisition  costs  to  be  considered  because  Section  3.f.vii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission 
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which  the  parties  could  not  resolve  themselves  regarding  the  operation  or  implementation 
of  the  Experimental  Alternative  Regulation  Plan  (EARP). — Union  Electric  Company  8 
MPSC  3d  465. 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-41 1  permitted  adjustments  relating  to  territorial  agreements.  Year  2000 
(Y2K)  costs,  and  decommissioning  fund  deposits  to  be  considered  because  Section  S.f.viii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission  for 
review  involving  a  new  category  of  costs  which  has  not  been  previously  included  in  any 
ratemaldng  proceeding. — Union  Electric  Company  8  MPSC  3d  465. 
Where  territorial  agreements  resulted  in  a  loss  in  revenues  as  a  result  of  the  exchange  of 
territories,  which  is  not  offset  by  an  expected  change  or  substantial  growth  in  the  specific 
customer  areas  included  in  the  exchange,  an  adjustment  is  appropriate  to  avoid  a  detriment 
to  the  ratepayers  in  the  credit  sharing  and  rate  reduction  proceedings  currently  pending 
before  the  Commission. . — ^Union  Electric  Company  8  MPSC  3d  465. 
Unusual  and  non-recurring  costs,  such  as  Y2K  costs,  should  not  be  expensed  as  part  of  the 
AmerenUE's  Final  Earnings  Report  and  Credit  Sharing  Report.  The  Commission  ordered 
Y2K  costs  deferred  until  the  project  is  complete  and  the  prudence  of  UE's  expenditures  as 
well  as  the  appropriate  method  of  recovery  can  be  determined  in  a  regular  rate  case.  . — 
Union  Electric  Company  8  MPSC  3d  465. 

For  expenses  incurred  after  December  15, 1998,  public  utilities  are  required  to  comply  with 
American  Institute  of  Certified  Public  Accountants  (AlCPA)  Statement  of  Position  98-1  as 
it  relates  to  computer  software  programs  and  other  qualifying  computer  costs,  which 
recommends  capitalizing  and  amortizing  expenses  for  qualifying  computer  costs,  such  as 
major  software  programs. . — Union  Electric  Company  8  MPSC  3d  465. 
There  was  insufficient  evidence  that  the  costs  referred  to  as  "Other  Computer  Costs"  were 
more  appropriately  capitalized  and  amortized  than  expensed  for  expenses  incurred  before 
December  15,  1998.  .—Union  Electric  Company  8  MPSC  3d  465. 

Under  the  Stipulation  and  Agreement,  where  a  significant  variation  in  the  level  of  expenses 
occurred  relating  to  Injuries  and  Damages  expenses,  an  adjustment  may  be  made  to  the 
expense  only  if  there  is  no  reasonable  explanation  for  the  significant  variation.  The 
Commission  found  that  there  was  a  significant  variation,  and  that  a  reasonable  explanation, 
and  therefore,  no  adjustment  to  the  Injury  and  Damages  expense  account  was  necessary. — 
Union  Electric  Company  8  MPSC  3d  465. 

§33.  Capital  ainortization 

For  expenses  incurred  after  December  15, 1998,  public  utilities  are  required  to  comply  with 
American  Institute  of  Certified  Public  Accountants  (AlCPA)  Statement  of  Position  98- 1  as 
it  relates  to  computer  software  programs  and  other  qualifying  computer  costs,  which 
recommends  capitalizing  and  amortizing  expenses  for  qualifying  computer  costs,  such  as 
major  software  programs. — Union  Electric  Company  8  MPSC  3d  465. 

§51.  Legal  expense 

Under  the  Stipulation  and  Agreement,  where  a  significant  variation  in  the  level  of  expenses 
occurred  relating  to  Injuries  and  Damages  expenses,  an  adjustment  may  be  made  to  the 
expense  only  if  there  is  no  reasonable  explanation  for  the  significant  variation.  The 
Commission  found  that  there  was  a  significant  variation,  and  that  a  reasonable  explanation, 
and  therefore,  no  adjustment  to  the  Injury  and  Damages  expense  account  was  necessary. . — 
Union  Electric  Company  8  MPSC  3d  465. 
§78.   Isolated  adjustments 

The  Commission  found  that  the  terms  of  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-41 1  permitted  the  Commission  to  review  certain  provi- 
sions of  the  Stipulation  and  Agreement.  The  Commission  first  determined  whether  a 
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proposed  adjustment  was  permitted  in  one  of  the  provisions  of  the  approved  Stipulation  and 
Agreement,  and  if  so,  then  the  Commission  will  consider  the  substantive  issue  raised  by  the 
proposed  adjustment. — ^Union  Electric  Company  8  MPSC  3d  465. 
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GAS 

I.  IN  GENERAL 

§3.   Certificate  of  convenience  and  necessity 

The  Commission  approved  a  stipulation  and  agreement  tliat  resolved  conflicting  applica- 
tions for  establishment  of  service  areas  by  two  gas  utilities  in  and  near  Wentz;ville, 
Missouri. — Union  Electric  Company/Laclede  Gas  Company  8  MPSC  3d  139. 
§6.  Transfer,  lease  and  sale 

The  Commission  approved  an  application  from  a  gas  company  to  immediately  acquire  up 
to  five  percent  of  the  outstanding  common  stock  of  an  out-of-state  gas  company  in 
anticipation  of  a  pending  merger,  but  only  with  certain  conditions,  requested  by  the  Staff 
of  the  Commission,  designed  to  protect  the  company's  Missouri  ratepayers. — Southern 
Union  Company  8  MPSC  3d  268. 

The  Commission  granted  a  gas  utility's  motion  for  rehearing  and  deleted  a  condition  that 
imposed  a  definition  of  ownership  equity  on  the  Commission's  approval  of  the  utility's 
application  for  authority  to  purchase  up  to  and  including  five  percent  of  the  outstanding 
stock  of  an  out-of-state  utility  in  anticipation  of  a  merger  when  ownership  equity  was  at 
issue  in  the  imderlying  merger  case  but  was  not  relevant  to  the  instant  application. — 
Southern  Union  Company  8  MPSC  3d  300. 

The  Commission  approved  a  stipulation  and  agreement  whereby  a  gas  utility  was  autho- 
rized to  acquire  and  merge  with  an  out-of-state  utility. — Southern  Union  Company  8  MPSC 

3d  392. 

II.  JURISDICTION  AND  POWERS 

§7.  Jurisdiction  and  powers  of  the  State  Commission 

Section  393. 190.2  statute  requires  prior  Conmiission  approval  of  an  acquisition  of  stock  or 
bonds.  Such  approval  can  only  be  meaningful  if  the  terms  of  the  acquisition  are  known. 
Approval  of  an  acquisition  in  general  terms,  when  none  of  the  specifics  are  known  would 
render  the  provisions  of  the  statute  meaningless. — Southern  Union  Company  8  MPSC  3d 
287. 

m.   CONSTRUCTION  AND  EQUIPMENT 

§  10.   Construction  and  equipment  generally 

Where  City  sought  approval  by  the  Commission  under  Regulation  4  CSR 
240-40.030(4)(HH)3,  that  it  was  impracticable  for  the  City  to  construct  an  emergency 
replacement  section  in  its  natural  gas  distribution  pipeline  in  such  a  way  as  to  accommodate 
instrumented  internal  inspection  devices,  approval  would  be  granted  where  repairs  after 
damage  by  a  contractor  to  the  15.5  mile  long,  8-inch  steel  transmission  pipeline  operated 
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by  the  City,  which  was  the  only  feed  serving  some  4,000  residential,  commercial  and 
industrial  customers,  required  installation  of  a  pair  of  bottom-out  line  stoppers,  each 
including  a  90-degree  short  radius  elbow  which  does  not  permit  passage  of  instrumented 
internal  inspection  devices,  and  the  relocation  to  a  lower  elevation  of  some  640  feet  of  the 
transmission  line,  approval  would  be  granted.  — City  of  Fulton  8  MPSC  3d  462. 
§16.  Safety 

The  Commission  denied  Staffs  motion  seeking  penalties  against  a  municipality  where  the 
municipality  completed  a  gas  distribution  system  replacement  project  mandated  by  the 
Commission  but  did  so  five  months  after  a  deadline  imposed  by  the  Commission. — PubUc 
Service  Commission  Staff  v.  City  of  Granby  8  MPSC  3d  5 15. 

.  OPERATION 

§17.1.    Purchased  Gas  Adjustment  (PGA) 

The  Commission  approved  a  stipulation  and  agreement  that  resolved  all  disputes  about  the 
reasonableness  of  the  company's  storage  withdrawals  during  the  1995/1996  winter  sea- 
son.—Missouri  Public  Service  8  MPSC  3d  21. 

The  Commission  found  that  the  company' s  captive  firm  customers  received  the  appropriate 
capacity  release  credits  during  the  ACA  period  because  the  company's  sales  of  released 
capacity  to  its  marketing  affiliate  were  made  at  market  rate. — Missouri  Public  Service  8 
MPSC  3d  21. 

The  Commission  accepted  the  conclusions  of  Staff  s  expert  witness  and  found  that  the  gas 
utility  had  previously  recovered  the  cost  of  gas  injected  into  storage  and  could  not  again 
recover  the  cost  of  that  gas  when  it  was  withdrawn  from  storage. — Associated  Natural  Gas 
8  MPSC  3d  64. 

The  Commission  approved  the  unanimous  stipulation  and  agreement,  granting  a  variance 
of  MGE' s  Tariff  sheet  numbers  22  and  23,  which  allowed  MGE  to  distribute  ad  valorem  tax 
refunds  for  years  1983  to  1988  by  refunding  71 .73  percent  of  all  Kansas  ad  Valorem  refunds 
to  residential,  small  general  service,  large  general  service  and  unmetered  gaslight  customer 
classes  through  the  PGA  procedure  and  refunding  28.97  percent  of  all  refunds  to  large 
volume  customer  class  on  the  same  basis  as  the  DonMn  Low  method  used  to  allocate 
refunds  to  large  volume  users  in  Case  No.  GR-91-286. — Missouri  Gas  Energy  8  MPSC  3d 
129. 

The  Commission  found  the  imanimous  stipulation  and  agreement,  reached  by  the  parties 
agreement  after  the  Commission' s  decision  in  Case  Nos.  GR-95-273  and  GR-96- 1 92,  was 
reasonable  and  should  be  approved.  The  parties  agreed  that  no  Utilicorp  Energy  Services 
adjustments  be  made,  that  an  overrun  penalties/scheduling  fees  adjustment  of  $64,044  be 
made  in  the  1998/1999  ACA  filing,  and  that  no  adjustment  be  made  on  the  calculation  of 
the  cash  out/imbalance.— UtiliCorp  United  8  MPSC  3d  162. 

§17.2.  Purchased  Gas-incentive  mechanism 

After  hearing,  the  Commission  granted  Laclede's  request  to  extend  the  experimental  Price 
Stabilization  Program  (PSP)  for  an  additional  three  years  and  to  make  certain  modifications 
to  the  program.  The  Commission  also  directed  that  additional  modifications  shall  be  made 
to  the  PSP,  including  a  change  regarding  non-winter  month  transactions,  how  the  TSP 
(confidential  term)  will  be  calculated  in  specific  situations,  adjustments  to  the  sharing 
mechanisms  in  the  overall  cost  reduction,  and  a  provision  giving  the  Commission  the  right 
to  review  the  program  annually  and  revise  it  to  correct  any  major  deficiencies. — Laclede 
Gas  Company  8  MPSC  3d  227. 

The  Conmiission  rejected  a  tariff  that  would  have  extended  a  gas  company '  s  Experimental 
Gas  Cost  Incentive  Mechanism  for  four  months  while  negotiations  continued  for  a  possible 
renewal  of  the  mechanism. — Missouri  Gas  Energy  8  MPSC  3d  254. 
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The  Commission  rejected  the  company '  s  proposed  tariff  sheets  that  were  filed  to  extend  and 
revise  the  company's  Gas  Supply  Incentive  Plan  (GSIP  II).  However,  the  Commission 

authorized  the  company  to  file  tariff  sheets  to  implement  a  modified  GSIP  II  for  a  one-year 
term.  The  modifications  directed  by  the  Commission  include  changes  to  provisions 
regarding  gas  procurement,  off-system  sales,  capacity  release,  pipeline  discount,  and  mix 
of  pipeline  services. — Laclede  Gas  Company  8  MPSC  3d  322. 

The  Commission  rejected  the  company '  s  proposed  tariff  sheets  that  were  filed  to  extend  and 
revise  the  company's  Gas  Supply  Incentive  Plan  (GSIP  II).  However,  the  Commission 
authorized  the  company  to  file  tariff  sheets  to  implement  a  modified  GSIP  II  for  a  one-year 
term.  The  modifications  directed  by  the  Commission  include  changes  to  provisions 
regarding  gas  procurement,  off-system  sales,  capacity  release,  pipeline  discount,  and  mix 
of  pipeline  services. — Laclede  Gas  Company  8  MPSC  3d  346. 
§18.  Rates 

The  Commission  approved  a  stipulation  and  agreement  which  provided  that  the  company 
would  withdraw  its  proposed  natural  gas  tariff  sheets  and  that  no  change  would  be  made  in 
the  rate  schedules  then  in  effect  for  natural  gas  service,  except  that  the  company  would  be 
authorized  to  file  tariff  sheets  to  implement  a  returned  check  charge.  The  returned  check 
charge  would  be  a  single  charge  for  combined  gas  and  electric  customers.  The  company 
was  also  authorized  to  file  additional  sheets  reflecting  miscellaneous  changes  and  correc- 
tions, and  was  directed  to  utilize  the  depreciation  rates  found  in  Appendix  B  of  the 
stipulation  and  agreement. — St.  Joseph  Light  &  Power  Company  8  MPSC  3d  290. 
Where  Company  sought  to  renew  for  an  additional  year  the  price  stabilization  fund  and 
capacity  release  incentive  mechanism,  no  party  objected  and  the  record  showed  that 
renewal  would  protect  consumers  from  possible  price  increases  during  the  winter  heating 
season,  renewal  was  in  the  public  interest  and  would  be  granted  by  the  Commission.  — 
Missouri  Gas  Energy  8  MPSC  3d  364. 

The  Commission  rejected  the  tariff  sheets  filed  by  Laclede  Gas  Company  which  were 
designed  to  produce  an  annual  increase  of  approximately  6.1  percent  ($30.5  milUon)  in 
charges  for  gas  service. — ^Laclede  Gas  Company  8  MPSC  3d  436. 
§19.  Revenue 

The  Commission  approved  a  stipulation  and  agreement  which  provided  that  the  company 
would  withdraw  its  proposed  natural  gas  tariff  sheets  and  that  no  change  would  be  made  in 
the  rate  schedules  then  in  effect  for  natural  gas  service,  except  that  the  company  would  be 
authorized  to  file  tariff  sheets  to  implement  a  returned  check  charge.  The  returned  check 
charge  would  be  a  single  charge  for  combined  gas  and  electric  customers.  The  company 
was  also  authorized  to  file  additional  sheets  reflecting  miscellaneous  changes  and  correc- 
tions, and  was  directed  to  utilize  the  depreciation  rates  found  in  Appendix  B  of  the 
stipulation  and  agreement. — St.  Joseph  Light  &  Power  Company  8  MPSC  3d  290. 
The  Commission  found  that  Laclede  Gas  Company's  actual  customer  data  for  the  test  year 
was  more  complete  than  the  data  used  in  the  Staff  of  the  Missouri  Public  Service 
Commission' s  calculations.  Therefore,  the  Commission  found  that  a  revenue  collection  lag 
of  34.8  days  was  just  and  reasonable  and  should  be  used  to  determine  the  company's 
revenue  requirement. — ^Laclede  Gas  Company  8  MPSC  3d  436. 
§20.  Return 

The  Commission  found  it  was  reasonable  to  use  the  discounted  cash  flow  (DCF)  analysis 
in  determining  the  return  on  equity  of  Laclede  Gas  Company.  The  Commission  also 
determined  that  a  return  on  equity  of  10.5  percent  is  a  just  and  reasonable  return. — Laclede 
Gas  Company  8  MPSC  3d  436. 

The  Commission  found  that  Laclede  Gas  Company's  most  recent  projection  of  its  off- 
system  sales  revenue  was  supported  by  the  current  trend  in  decreasing  off-system  sales 
revenues  and  therefore,  the  Commission  imputed  $.9  million  of  off-system  sales  revenue 
to  the  company's  revenue  requirement. — Laclede  Gas  Company  8  MPSC  3d  436. 
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§23.  Valuation 

The  Commission  found  that  revenue  received  from  off-system  sales  of  gas  was  not,  under 
the  terms  of  the  tariffs,  required  to  flow  through  the  Actual  Cost  Adjustment  process. — 
Laclede  Gas  Company  8  MPSC  3d  120. 
§24.  Accounting 

The  Commission  found  that  Laclede  Gas  Company's  recommendation  of  a  $29  million 
short-term  debt  balance  was  not  reasonable  or  consistent  with  the  evidence  presented  that 
the  short-term  debt  was  increasing.  The  Commission  found  that  a  42-month  period  was 
representative  of  the  actual  trend  toward  increased  short-term  debt  experienced  by  the 
company. — Laclede  Gas  Company  8  MPSC  3d  436. 

The  Commission  found  a  three-year  expiration  with  periodic  reporting  to  the  Staff  of  the 
Missouri  Public  Service  Commission  and  the  Office  of  the  Public  Counsel  is  a  reasonable 
time  limit  on  an  accounting  authority  order.  Therefore,  the  Commission  ordered  that  the 
accounting  authority  order  would  expire  at  the  end  of  the  three-year  period  and  will  only 
be  extended  by  the  filing  of  a  new  ratemaking  proceeding  with  the  Commission. — Laclede 
Gas  Company  8  MPSC  3d  436. 
§27.  Depreciation 

The  Commission  found  that  Laclede  Gas  Company  failed  to  show  that  its  depreciation 
calculation,  with  regard  to  net  salvage  was  just  and  reasonable.  The  Conunission  deter- 
mined that  Staffs  net  salvage  calculation  would  allow  the  company  to  recover  the  amounts 
it  is  currently  spending  for  net  salvage  without  over-recovering  from  its  ratepayers  is  a  just 
and  reasonable  result. — ^Laclede  Gas  Company  8  MPSC  3d  436. 
§29.  Costs  and  expenses 

The  Commission  found  that  a  proposed  cap  on  advertising  expenses  was  not  supported  by 
competent  and  substantial  evidence  and  that  in  order  to  fulfill  its  duty  of  determining  if  the 
company '  s  expenses  on  advertising  were  prudent,  the  Commission  must  do  a  review  of  the 
advertising  expenses.  The  Commission  reaffirmed  that  it  will  continue  to  follow  the 
standards  as  set  out  in  Re:  Kansas  City  Power  and  Light  Company,  28  Mo.  P.S.C.  (N.S.)  228 
(1986).— Laclede  Gas  Company  8  MPSC  3d  436. 

The  Conmiission  found  that  Laclede  Gas  Company  had  not  conmiitted  to  removing  its 
natural  gas  holders,  that  the  company  had  already  recovered  its  capital  investment  in  the 
natural  gas  holders,  and  that  there  was  no  interim  net  salvage  value  of  the  natural  gas 
holders.  Therefore,  the  Commission  determined  that  it  was  not  just  and  reasonable  for 
current  customers  of  the  company  to  pay  for  the  expense  of  removal  when  the  ratepayers 
may  receive  no  benefit  from  those  payments. — Laclede  Gas  Company  8  MPSC  3d  436. 
§33.   Billing  practices 

The  Commission  authorized  the  company  to  file  tariff  sheets  to  implement  a  returned  check 
charge.  The  returned  check  charge  would  be  a  single  charge  for  combined  gas  and  electric 
customers.— St.  Joseph  Light  &  Power  Company  8  MPSC  3d  290. 
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I.  IN  GENERAL 
§1.  Generally 

§2.   Obligation  of  the  manufacturers  and  dealers 
§3.   Jurisdiction  and  powers  of  Federal  authorities 
§4.   Jurisdiction  and  powers  of  the  State  Commission 
§5.   Reports,  records  and  statements 


MANUFACTURED  HOUSING 


37 


n.  WHEN  A  PERMIT  IS  REQUIRED 

§6.   When  a  permit  is  required  generally 
§7.    Operations  and  construction 

ni.  GRANT  OR  REFUSAL  OF  A  PERMIT 

§8.    Grant  or  refusal  generally 

§9.    Restrictions  or  conditions 
§10.   Who  may  possess 
§11.   PubUc  safety 

IV.  OPERATION,  TRANSFER,  REVOCATION  OR  CANCELLATION 

§12.  Operations  under  the  permit  generally 

§13.  Duration  of  the  permit 

§14.  Modification  and  amendment  of  the  permit  generally 

§15.  Transfer,  mortgage  or  lease  generally 

§16.  Revocation,  cancellation  and  forfeiture  generally 

§17.  Acts  or  omissions  justifying  revocation  or  forfeiture 

§18.  Necessity  of  action  by  the  Commission 

§19.  Penalties 


MANUFACTURED  HOUSING 

L    IN  GENERAL 

§2.   Obligation  of  the  manufacturers  and  dealers 

The  Commission  approved  tlie  agreement  wliich  stated  tliat:  (1)  Factory  liad  received  the 
inspection  reports  of  the  Director  for  the  home  referred  to  in  the  complaint;  (2)  the  complaint 
concerned  a  manufactured  home  purchased  from  Factory  by  Fergusons;  (3)  the  Director 
had  found  various  deficiencies  in  the  setup  of  the  Fergusons'  home;  (4)  Factory  had 
responded  to  and  had  made  attempts  to  satisfy  the  items  set  forth  in  the  complaint;  (5) 
Fergusons  had  refused  to  allow  Factory  to  make  any  further  repairs  to  the  home;  (6) 
Factory's  dealer  registrations  would  be  placed  on  probation  for  90  days,  beginning  on  the 
date  the  Commission  approves  the  Agreement;  (7)  during  the  probationary  period,  if 
Factory  violated  any  of  the  rules,  regulations,  or  laws  pertaining  to  the  sale  or  setup  of 
manufactured  homes,  the  Director  would  have  the  option  to  file  a  formal  complaint  for 
violation  of  the  order  approving  the  Agreement;  (8)  such  complaint  would  be  in  addition 
to  a  complaint  filed  against  Factory  for  the  alleged  offense  which  caused  the  probation 
violation. — PSC  Staff  vs  Lake  Area  Development  Company  8  MPSC  3d  256. 

n.    OPERATION,  TRANSFER,  REVOCATION  OR  CANCELLATION 

§  16.  Revocation,  cancellation  and  forfeiture  generally 

The  Commission  issued  an  order  of  default  and  suspended  a  manufactured  housing  dealer' s 
certificate  of  dealer  registration  when  the  dealer  failed  to  respond  to  Commission's  Notice 
of  Complaint  regarding  a  complaint  against  the  dealer. — ^PSC  Staff  vs  Pitts  Mobile  Homes 
8  MPSC  3d  425. 
§19.  Penalties 

The  Commission  approved  the  agreement  which  stated  that:  (1)  Factory  had  received  the 
inspection  reports  of  the  Director  for  the  home  referred  to  in  the  complaint;  (2)  the  complaint 
concerned  a  manufactured  home  purchased  from  Factory  by  Fergusons;  (3)  the  Director 
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had  found  various  deficiencies  in  the  setup  of  the  Fergusons'  home;  (4)  Factory  had 
responded  to  and  had  made  attempts  to  satisfy  the  items  set  forth  in  the  complaint;  (5) 
Fergusons  had  refused  to  allow  Factory  to  make  any  further  repairs  to  the  home;  (6) 
Factory's  dealer  registrations  would  be  placed  on  probation  for  90  days,  beginning  on  the 
date  the  Commission  approves  the  Agreement;  (7)  during  the  probationary  period,  if 
Factory  violated  any  of  the  rules,  regulations,  or  laws  pertaining  to  the  sale  or  setup  of 
manufactured  homes,  the  Director  would  have  the  option  to  file  a  formal  complaint  for 
violation  of  the  order  approving  the  Agreement;  (8)  such  complaint  would  be  in  addition 
to  a  complaint  filed  against  Factory  for  the  alleged  offense  which  caused  the  probation 
violation. — PSC  Staff  vs  Lake  Area  Development  Company  8  MPSC  3d  256. 
The  Commission  issued  an  order  of  default  and  suspended  a  manufactured  housing  dealer' s 
certificate  of  dealer  registration  when  the  dealer  failed  to  respond  to  Commission' s  Notice 
of  Complaint  regarding  a  complaint  against  the  dealer. — ^PSC  Staff  vs  Pitts  MobUe  Homes 
8  MPSC  3d  425. 


PUBLIC  UTILITffiS 

I.  IN  GENERAL 

§1.  Generally 

§2.   Nature  of 

§3.    Functions  and  powers 

§4.    Termination  of  status 

§5.   Obligation  of  the  utility 

II.  JURISDICTION  AND  POWERS 

§6.  Jurisdiction  and  powers  generally 

§7.  Jurisdiction  and  powers  of  the  State  Commission 

§8.  Jurisdiction  and  powers  of  the  Federal  Conunissions 

§9.  Jurisdiction  and  powers  of  local  authorities 

III.  FACTORS  AFFECTING  PUBLIC  UTILITY  CHARACTER 


ilO. 

Tests  in  general 

•n. 

Franchises 

tl2. 

Charters 

(13. 

Acquisition  of  public  utility  property 

tl4. 

Compensation  or  profit 

(15. 

Eminent  domain 

[16. 

Property  sold  or  leased  to  a  public  utility 

(17. 

Restrictions  on  service,  extent  of  use 

(18. 

Size  of  business 

(19. 

Solicitation  of  business 

(20. 

Submission  to  regulation 

[21. 

Sale  of  surplus 

[22. 

Use  of  streets  or  public  places 

IV.  PARTICULAR  ORGANIZATIONS-PUBLIC  UTILITY  CHARACTER 
§23.   Particular  organizations  generally 
§24.    Municipal  plants 
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§25.  Municipal  districts 

§26.  Mutual  companies;  cooperatives 

§27.  Corporations 

§28.  Foreign  corporations  or  companies 

§29.  Unincorporated  companies 

§30.  State  or  federally  owned  or  operated  utility 

§31.  Trustees 


PUBLIC  UTILITffiS 

I.  ESf  GENERAL 

§5.   Obligation  of  the  utility 

Where  a  number  of  utilities  sought  rehearing  and  a  stay  after  the  Commission  made  its 
public  utility  assessments  against  public  utilities  provided  for  by  section  386.370  for  the 
Commission's  fiscal  year  commencing  July  1,  1998,  because  certain  amounts  had  been 
transferred  out  of  the  Public  Service  Commission  Fund  and  used  to  fund  refunds  to 
taxpayers  under  the  so-called  Hancock  Amendment,  the  Commission  was  without  author- 
ity to  determine  whether  the  transfers  in  question  were  lawful,  but  would  recalculate  certain 
assessments  and  would  credit  each  utility  with  its  proportionate  share  of  the  amount 
transferred  as  though  that  amount  remained  in  the  fund  as  an  offset  against  future 
assessments. — ^Assessment  Public  Utilities  8  MPSC  3d  43. 

Staff  s  motion  to  revise  public  utility  assessments  for  Fiscal  Year  1 999  would  be  granted. — 
Assessment  public  utilities  8  MPSC  3d  112. 

II.  JURISDICTION  AND  POWERS 

§6.    Jurisdiction  and  powers  generally 

When  an  attorney  represents  a  party  to  a  case,  he  may  not  appear  as  a  witness  in  that  case. — 
Osage  Water  Company  vs  Ozark  Shores  Water  Company  8  MPSC  3d  80. 

§11.  Franchises 

The  Commission  found  that  it  has  no  jurisdiction  to  examine  a  merger  of  two  non-regulated 
parent  corporations  even  though  they  may  own  Missouri-regulated  utility  companies. — 
American  Water  Works  8  MPSC  3d  96. 

§13.  Acquisition  of  public  utility  property 

Upon  completion  of  the  sale  transaction  and  transfer  of  assets  approved  by  the  Commission, 
the  certificate  and  tariffs  held  by  the  regulated  water  and  sewer  company  were  cancelled, 
as  requested.— Schell  Sanitation  8  MPSC  3d  18. 
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I.  JURISDICTION  AND  POWERS 

§1.    Jurisdiction  and  powers  generally 
§2.    Jurisdiction  and  powers  of  Federal  Commissions 
§3.    Jurisdiction  and  powers  of  the  State  Commission 
§4.    Jurisdiction  and  powers  of  the  courts 
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§5.  Jurisdiction  and  powers  of  local  authorities 

§6.  Limitations  on  jurisdiction  and  power 

§7.  Obligation  of  the  utility 

II.  REASONABLENESS-FACTORS  AFFECTING  REASONABLENESS 

§8.  Reasonableness  generally 

§9.  Right  of  utility  to  accept  less  than  a  reasonable  rate 

§10.  Ability  to  pay 

§11.  Breach  of  contract 

§12.  Capitalization  and  security  prices 

§13.  Character  of  the  service 

§14.  Temporary  or  emergency 

§15.  Classification  of  customers 

§16.  Comparisons 

§17.  Competition 

§18.  Consolidation  or  sale 

§19.  Contract  or  franchise  rate 

§20.  Costs  and  expenses 

§21.  Discrimination,  partiality,  or  unfairness 

§22.  Economic  conditions 

§23.  Efficiency  of  operation  and  management 

§24.  Exemptions 

§25.  Former  rates;  extent  of  change 

§26.  Future  prospects 

§27.  Intercorporate  relations 

§28.  Large  consumption 

§29.  LiabiUtyofutiUty 

§30.  Location 

§31.  Maintenance  of  service 

§32.  Ownership  of  facihties 

§33.  Losses  or  profits 

§34.  Effects  on  patronage  and  use  of  the  service 

§35.  Patron's  profit  from  use  of  service 

§36.  Public  or  industrial  use 

§37.  Refund  and/or  reduction 

§38.  Reliance  on  rates  by  patrons 

§39.  Restriction  of  service 

§40.  Revenues 

§41.  Return 

§42.  Seasonal  or  irregular  use 

§43.  Substitute  service 

§44.  Taxes 

§45.  Uniformity 

§46.  Value  of  service 

§47.  Value  of  cost  of  the  property 

§48.  Violation  of  law  or  orders 

§49.  Voluntary  rates 

§50.  What  the  traffic  will  bear 

§51.  Wishes  of  the  utility  or  patrons 


m. CONTRACTS AND FRANCHISES 
§52.    Contracts  and  franchises  generally 
§53.    Validity  of  rate  contract 
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§54.  Filing  and  Commission  approval 

§55.  Changing  or  terminating-contract  rates 

§56.  Franchise  or  public  contract  rates 

§57.  Rates  after  expiration  of  franchise 

§58.  Effect  of  filing  new  rates 

§59.  Changes  by  action  of  the  Commission 

§60.  Changes  or  termination  of  franchise  or  pubUc  contract  rate 

§61.  Restoration  after  change 

IV.  SCHEDULES,  FORMALITIES  AND  PROCEDURE  RELATING  TO 

§62.  Initiation  of  rates  and  rate  changes 

§63.  Proper  rates  when  existing  rates  are  declared  illegal 

§64.  Reduction  of  rates 

§65.  Refunds 

§66.  Filing  of  schedules  reports  and  records 

§67.  Publication  and  notice 

§68.  Establishment  of  rate  base 

§69.  Approval  or  rejection  by  the  Commission 

§70.  Legality  pending  Commission  action 

§71.  Suspension 

§72.  Effective  date 

§73.  Period  for  which  effective 

§74.  Retroactive  rates 

§75.  Deviation  from  schedules 

§76.  Form  and  contents 

§77.  Billing  methods  and  practices 

§78.  Optional  rate  schedules 

§79.  Test  or  trial  rates 

V.  KINDS  AND  FORMS  OF  RATES  AND  CHARGES 

§80.  Kinds  and  forms  of  rates  and  charges  in  general 

§81.  Surcharges 

§82.  Uniformity  of  structure 

§83.  Cost  elements  involved 

§84.  Load,  diversity  and  other  factors 

§85.  Flat  rates  and  charges 

§86.  Mileage  charges 

§87.  Zone  rates 

§88.  Transition  from  flat  to  meter 

§89.  Straight,  block  or  step-generally 

§90.  Contract  or  franchise  requirement 

§91.  Two-part  rate  combinations 

§92.  Charter,  contract,  statutory,  or  franchise  restrictions 

§93.  Demand  charge 

§94.  Initial  charge 

§95.  Meter  rental 

§96.  Minimum  bill  or  charge 

§97.  Maximum  charge  or  rate 

§98.  Wholesale  rates 

§99.  Charge  when  service  not  used;  discontinuance 

§  100.  Variable  rates  based  on  costs-generally 

§101.  Fuel  clauses 

§102.  Installation,  connection  and  disconnection  charges 

§103.  Charges  to  short  time  users 
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VI.  RATES  AND  CHARGES  OF  PARTICULAR  UTILITIES 


Electric  and  power 

§105. 

L'cllldlllJ^  lUdU  dllU  I  clalcU  IdLlUI  a 

§106. 

Special  charges;  amount  and  computation 

§107. 

Kinds  and  classes  of  service 

§108. 

Gas 

§109. 

Heating 

§110. 

Telecommunications 

§11L 

Water 

§112. 

Sewers 

§113. 

Joint  Municipal  Utility  Commissions 

Vn.  EMERGENCY  AND  TEMPORARY  RATES 
§114.    Emergency  and  temporary  rates  generally 
§115.    What  constitutes  an  emergency 
§116.  Prices 

§117.    Burden  of  proof  to  show  emergencies 


Vm.  RATE  DESIGN,  CLASS  COST  OF  SERVICE 

§  1 18.  Method  of  allocating  costs 

§119.  Rate  design,  class  cost  of  service  for  electric  utilities 

§120.  Rate  design,  class  cost  of  service  for  gas  utilities 

§121.  Rate  design,  class  cost  of  service  for  water  utilities 

§122.  Rate  design,  class  cost  of  service  for  sewer  utilities 

§123.  Rate  design,  class  cost  of  service  for  telecommunications  utilities 

§124.  Rate  design,  class  cost  of  service  for  heating  utilities 
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L  JURISDICTION  AND  POWERS 

§3.  Jurisdiction  and  powers  of  the  State  Commission 

In  the  Report  and  Order,  the  Commission  deferred  its  decision  on  the  rate  design  of  the 
Company  until  its  next  general  rate  case  and  ordered  the  Company  to  maintain  the  data 
necessary  to  perform  district-specific  cost  of  service  studies  in  its  next  general  rate  case. — 
Missouri- American  Water  Company  8  MPSC  3d  394. 

The  Commission  found  that  the  terms  of  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-411  permitted  the  Commission  to  review  certain  provi- 
sions of  the  Stipulation  and  Agreement.  The  Commission  first  determined  whether  a 
proposed  adjustment  was  permitted  in  one  of  the  provisions  of  the  approved  Stipulation  and 
Agreement,  and  if  so,  then  the  Commission  will  consider  the  substantive  issue  raised  by  the 
proposed  adjustment. — Union  Electric  Company  8  MPSC  3d  465. 
The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-411  permitted  adjustments  relating  to  territorial  agreements,  other 
computer  costs,  and  merger  and  acquisition  costs  to  be  considered  because  Section  3.f.vii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission 
which  the  parties  could  not  resolve  themselves  regarding  the  operation  or  implementation 
of  the  Experimental  Alternative  Regulation  Plan  (EARP). — Union  Electric  Company  8 
MPSC  3d  465. 
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The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-4 1 1  permitted  adjustments  relating  to  territorial  agreements,  Year  2000 
(Y2K)  costs,  and  decommissioning  fund  deposits  to  be  considered  because  Section  3.f.viii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission  for 
review  involving  a  new  category  of  costs  which  has  not  been  previously  included  in  any 
ratemaking  proceeding. — ^Union  Electric  Company  8  MPSC  3d  465. 

n.  REASONABLENESS-FACTORS  AFFECTING  REASONABLENESS 

§8.  Reasonableness  generally 

The  Commission  approved  the  unanimous  stipulation  and  agreement,  finding  the  proposed 
rate  increase  and  the  rate  design  fair  and  reasonable.  The  stipulation  and  agreement 
approved  proposed  plan  to  implement  a  rate  increase  in  two  phases,  approving  a  $484,000 
rate  increase  in  the  overall  Missouri  jurisdictional  gross  annual  water  revenues,  exclusive 
of  specific  taxes  and  fees,  effective  January  1, 2000,  during  the  first  phase  and  a  $267,000 
rate  increase  in  the  overall  Missouri  jurisdictional  gross  aimual  water  revenues,  exclusive 
of  specific  taxes  and  fees,  effective  December  1,  2000,  during  the  second  phase. — United 
Water  Missouri  8  MPSC  3d  303. 

§13.  Character  of  the  service 

The  Commission  found  that  the  service  was  not  a  toll  service  where  it  contained  a  flat  rate 
and  a  per  minute-of-use  rate  for  the  service. — GTE  Midwest,  Inc.  8  MPSC  3d  26. 
Because  the  telephone  company  bundled  its  flat  rate  with  a  per  minute-of-use  rate,  the 
Commission  found  that  the  service  was  too  similar  to  the  company's  other  toll  services  to 
be  considered  a  local  service  and  therefore,  the  service  was  not  properly  filed  in  the 
company's  local  exchange  tariff. — GTE  Midwest,  Inc.  8  MPSC  3d  26. 
§18.  Consolidation  or  sale 

The  sale  and  transfer  of  assets  of  a  private  pubhc  utility  providing  water  and  sewer  services 
outside  of  a  municipality  to  that  municipality  would  not  be  detrimental  to  the  public  interest 
and  is  approved  because  the  public  utility  is  operating  at  capacity  and  continuation  of 
operations  would  require  significant  capital  improvement  and  a  higher  rate  increase  than 
customers  will  experience  under  the  municipaUty's  rate  structure. — ScheU  Sanitation  8 
MPSC  3d  18. 

The  sale  of  assets  of  West  Elm  Place  Corporation,  a  regulated  private  public  utility 
providing  sewer  services,  to  Rock  Creek  Public  Sewer  District,  a  political  subdivision  and 
unregulated  entity,  would  not  be  detrimental  to  the  public  interest  and  is  approved,  even 
though  the  West  Elm  customers'  costs  will  be  higher  because  improvements  requiring  an 
investment  of  several  million  dollars  will  be  necessary  to  comply  with  stringent  limitations 
on  effluent  produced  by  West  Elm' s  sewer  system. — ^West  Elm  Place  Corporation  8  MPSC 
3d  137. 
§20.   Costs  and  expenses 

The  sale  of  assets  of  West  Elm  Place  Corporation,  a  regulated  private  public  utility 
providing  sewer  services,  to  Rock  Creek  Public  Sewer  District,  a  political  subdivision  and 
unregulated  entity,  would  not  be  detrimental  to  the  public  interest  and  is  approved,  even 
though  the  West  Elm  customers'  costs  will  be  higher  because  improvements  requiring  an 
investment  of  several  million  dollars  will  be  necessary  to  comply  with  stringent  limitations 
on  effluent  produced  by  West  Ehn' s  sewer  system. — ^West  Elm  Place  Corporation  8  MPSC 
3d  137. 

§32.  Ownership  of  facilities 

The  sale  of  assets  of  West  Elm  Place  Corporation,  a  regulated  private  public  utility 
providing  sewer  services,  to  Rock  Creek  Public  Sewer  District,  a  political  subdivision  and 
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unregulated  entity,  would  not  be  detrimental  to  the  public  interest  and  is  approved,  even 
though  the  West  Elm  customers'  costs  will  be  higher  because  improvements  requiring  an 
investment  of  several  million  dollars  will  be  necessary  to  comply  with  stringent  limitations 
on  effluent  produced  by  West  Elm' s  sewer  system. — West  Elm  Place  Corporation  8  MPSC 
3d  137. 

§37.  Refund  and/or  reduction 

The  Commission  found  that  the  Stipulation  and  Agreement,  which  provided  a  3.2  percent 
reduction  of  KCPL's  annual  Missouri  electric  revenues  applied  equally  to  every  rate  and 
charge  on  each  electric  rate  schedule,  excluding  a  variety  of  special  contract  provisions,  was 
reasonable  and  should  be  approved. — Kansas  City  Power  &  Light  8  MPSC  3d  113. 
The  Commission  approved  the  unanimous  stipulation  and  agreement,  granting  a  variance 
of  MGE' s  Tariff  sheet  numbers  22  and  23,  which  allowed  MGE  to  distribute  ad  valorem  tax 
refunds  for  years  1983  to  1988  by  refunding  71 .73  percent  of  all  Kansas  ad  Valorem  refunds 
to  residential,  small  general  service,  large  general  service  and  unmetered  gaslight  customer 
classes  through  the  PGA  procedure  and  refunding  28.97  percent  of  all  refunds  to  large 
volume  customer  class  on  the  same  basis  as  the  Donldn  Low  method  used  to  allocate 

refunds  to  large  volume  users  in  Case  No.  GR-91-286.  Missouri  Gas  Energy  8  MPSC 

3d  129. 

The  Commission  found  that  the  terms  of  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-411  permitted  the  Commission  to  review  certain  provi- 
sions of  the  Stipulation  and  Agreement.  The  Commission  first  determined  whether  a 
proposed  adjustment  was  permitted  in  one  of  the  provisions  of  the  approved  Stipulation  and 
Agreement,  and  if  so,  then  the  Commission  will  consider  the  substantive  issue  raised  by  the 
proposed  adjustment. — Union  Electric  Company  8  MPSC  3d  465. 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-411  permitted  adjustments  relating  to  territorial  agreements,  other 
computer  costs,  and  merger  and  acquisition  costs  to  be  considered  because  Section  3.f.vii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission 
which  the  parties  could  not  resolve  themselves  regarding  the  operation  or  implementation 
of  the  Experimental  Alternative  Regulation  Plan  (EARP). — Union  Electric  Company  8 
MPSC  3d  465. 

The  Conmiission  found  that  the  Stipulation  and  Agreement  approved  by  the  Conmiission 
in  Case  No.  ER-95-41 1  permitted  adjustments  relating  to  territorial  agreements.  Year  2000 
(Y2K)  costs,  and  decommissioning  fund  deposits  to  be  considered  because  Section  3.f.viii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission  for 
review  involving  a  new  category  of  costs  which  has  not  been  previously  included  in  any 
ratemaking  proceeding. — Union  Electric  Company  8  MPSC  3d  465. 
Where  territorial  agreements  resulted  in  a  loss  in  revenues  as  a  result  of  the  exchange  of 
territories,  which  is  not  offset  by  an  expected  change  or  substantial  growth  in  the  specific 
customer  areas  included  in  the  exchange,  an  adjustment  is  appropriate  to  avoid  a  detriment 
to  the  ratepayers  in  the  credit  sharing  and  rate  reduction  proceedings  currently  pending 
before  the  Commission. — Union  Electric  Company  8  MPSC  3d  465. 
Unusual  and  non-recurring  costs,  such  as  Y2K  costs,  should  not  be  expensed  as  part  of  the 
AmerenUE's  Final  Earnings  Report  and  Credit  Sharing  Report.  The  Commission  ordered 
Y2K  costs  deferred  until  the  project  is  complete  and  the  prudence  of  UE's  expenditures  as 
well  as  the  appropriate  method  of  recovery  can  be  determined  in  a  regular  rate  case. — Union 
Electric  Company  8  MPSC  3d  465. 
§40.  Revenues 

The  Commission  found  that  Laclede  Gas  Company's  most  recent  projection  of  its  off- 
system  sales  revenue  was  supported  by  the  current  trend  in  decreasing  off-system  sales 


RATES 


45 


revenues  and  therefore,  the  Commission  imputed  $.9  miUion  of  off-system  sales  revenue 
to  the  company's  revenue  requirement. — ^Laclede  Gas  Company  8  MPSC  3d  436. 
§44.  Taxes 

The  Commission  approved  the  unanimous  stipulation  and  agreement,  granting  a  variance 
of  MGE' s  Tariff  sheet  numbers  22  and  23,  which  allowed  MGE  to  distribute  ad  valorem  tax 
refunds  for  years  1983  to  1988  by  refunding  7 1.73  percent  of  all  Kansas  ad  Valorem  refunds 
to  residential,  small  general  service,  large  general  service  and  unmetered  gaslight  customer 
classes  through  the  PGA  procedure  and  refiuiding  28.97  percent  of  aU  refunds  to  large 
volume  customer  class  on  the  same  basis  as  the  Donldn  Low  method  used  to  allocate 
refunds  to  large  volume  users  in  Case  No.  GR-9 1-286. —  Missouri  Gas  Energy  8  MPSC  3d 
129. 

IV.  SCHEDULES,  FORMALITIES  AND  PROCEDURE  RELATING  TO 

§64.   Reduction  of  rates 

The  Commission  found  that  the  Stipulation  and  Agreement,  which  provided  a  3.2  percent 
reduction  of  KCPL's  annual  Missouri  electric  revenues  applied  equally  to  every  rate  and 
charge  on  each  electric  rate  schedule,  excluding  a  variety  of  special  contract  provisions,  was 
reasonable  and  should  be  approved. — Kansas  City  Power  &  Light  8  MPSC  3d  1 13. 
§65.  Refunds 

The  Conmiission  approved  the  unanimous  stipulation  and  agreement,  granting  a  variance 
of  MGE' s  Tariff  sheet  numbers  22  and  23,  which  allowed  MGE  to  distribute  ad  valorem  tax 

refunds  for  years  1983  to  1988  by  refunding  71.73  percent  of  all  Kansas  ad  Valorem  refunds 
to  residential,  small  general  service,  large  general  service  and  unmetered  gaslight  customer 
classes  through  the  PGA  procedure  and  refunding  28.97  percent  of  all  refunds  to  large 
volume  customer  class  on  the  same  basis  as  the  Donkin  Low  method  used  to  allocate 
refunds  to  large  volume  users  in  Case  No.  GR-91-286. —  Missouri  Gas  Energy  8  MPSC  3d 
129. 

The  Commission  fovmd  that  the  terms  of  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-411  permitted  the  Commission  to  review  certain  provi- 
sions of  the  Stipulation  and  Agreement.  The  Commission  first  determined  whether  a 
proposed  adjustment  was  permitted  in  one  of  the  provisions  of  the  approved  Stipulation  and 
Agreement,  and  if  so,  then  the  Commission  will  consider  the  substantive  issue  raised  by  the 
proposed  adjustment. — Union  Electric  Company  8  MPSC  3d  465. 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-411  permitted  adjustments  relating  to  territorial  agreements,  other 
computer  costs,  and  merger  and  acquisition  costs  to  be  considered  because  Section  3.f.vii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission 
which  the  parties  could  not  resolve  themselves  regarding  the  operation  or  implementation 
of  the  Experimental  Alternative  Regulation  Plan  (EARP). — Union  Electric  Company  8 
MPSC  3d  465. 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-4 1 1  permitted  adjustments  relating  to  territorial  agreements.  Year  2000 
(Y2K)  costs,  and  decommissioning  fund  deposits  to  be  considered  because  Section  3.f.viii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission  for 
review  involving  a  new  category  of  costs  which  has  not  been  previously  included  in  any 
ratemaking  proceeding. — Union  Electric  Company  8  MPSC  3d  465. 
Where  territorial  agreements  resulted  in  a  loss  in  revenues  as  a  result  of  the  exchange  of 
territories,  which  is  not  offset  by  an  expected  change  or  substantial  growth  in  the  specific 
customer  areas  included  in  the  exchange,  an  adjustment  is  appropriate  to  avoid  a  detriment 
to  the  ratepayers  in  the  credit  sharing  and  rate  reduction  proceedings  currently  pending 
before  the  Commission. . — Union  Electric  Company  8  MPSC  3d  465. 
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Unusual  and  non-recurring  costs,  such  as  Y2K  costs,  should  not  be  expensed  as  part  of  the 
AmerenUE's  Final  Earnings  Report  and  Credit  Sharing  Report.  The  Commission  ordered 
Y2K  costs  deferred  until  the  project  is  complete  and  the  prudence  of  UE' s  expenditures  as 
well  as  the  appropriate  method  of  recovery  can  be  determined  in  a  regular  rate  case. . — 
Union  Electric  Company  8  MPSC  3d  465. 

V.  KINDS  AND  FORMS  OF  RATES  AND  CHARGES 

§85.  Flat  rates  and  charges 

Because  the  telephone  company  bundled  its  flat  rate  with  a  per  minute-of-use  rate,  the 
Commission  found  that  the  service  was  too  similar  to  the  company's  other  toll  services  to 
he  considered  a  local  service  and  therefore,  the  service  was  not  properly  filed  in  the 
company's  local  exchange  tariff. — GTE  Midwest  Inc.  8  MPSC  3d  26. 
§91.  Two-part  rate  combination 

The  Commission  found  that  the  service  was  not  a  toll  service  where  it  contained  a  flat  rate 
and  a  per  minute-of-use  rate  for  the  service. — GTE  Midwest,  Inc.  8  MPSC  3d  26. 
Because  the  telephone  company  bundled  its  flat  rate  with  a  per  minute-of-use  rate,  the 
Commission  found  that  the  service  was  too  similar  to  the  company's  other  toll  services  to 
be  considered  a  local  service  and  therefore,  the  service  was  not  properly  filed  in  the 
company's  local  exchange  tariff — GTE  Midwest,  Inc.  8  MPSC  3d  26. 

VI.  RATES  AND  CHARGES  OF  PARTICULAR  UTILITIES 

§  104.  Electric  and  power 

The  Commission  found  that  the  Stipulation  and  Agreement,  which  provided  a  3.2  percent 
reduction  of  KCPL's  annual  Missouri  electric  revenues  appUed  equally  to  every  rate  and 
charge  on  each  electric  rate  schedule,  excluding  a  variety  of  special  contract  provisions,  was 
reasonable  and  should  be  approved. — Kansas  City  Power  &  Light  8  MPSC  3d  1 13. 

The  Commission  found  that  the  terms  of  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-411  permitted  the  Commission  to  review  certain  provi- 
sions of  the  Stipulation  and  Agreement.  The  Commission  first  determined  whether  a 
proposed  adjustment  was  permitted  in  one  of  the  provisions  of  the  approved  Stipulation  and 
Agreement,  and  if  so,  then  the  Commission  will  consider  the  substantive  issue  raised  by  the 
proposed  adjustment. — Union  Electric  Company  8  MPSC  3d  465. 
The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-411  permitted  adjustments  relating  to  territorial  agreements,  other 
computer  costs,  and  merger  and  acquisition  costs  to  be  considered  because  Section  3.f.vii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission 
which  the  parties  could  not  resolve  themselves  regarding  the  operation  or  implementation 
of  the  Experimental  Alternative  Regulation  Plan  (EARP). — Union  Electric  Company  8 
MPSC  3d  465. 

The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the  Commission 
in  Case  No.  ER-95-41 1  permitted  adjustments  relating  to  territorial  agreements.  Year  2000 
(Y2K)  costs,  and  decommissioning  fund  deposits  to  be  considered  because  Section  3.f.viii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission  for 
review  involving  a  new  category  of  costs  which  has  not  been  previously  included  in  any 
ratemaking  proceeding. — Union  Electric  Company  8  MPSC  3d  465. 
Where  territorial  agreements  resulted  in  a  loss  in  revenues  as  a  result  of  the  exchange  of 
territories,  which  is  not  offset  by  an  expected  change  or  substantial  growth  in  the  specific 
customer  areas  included  in  the  exchange,  an  adjustment  is  appropriate  to  avoid  a  detriment 
to  the  ratepayers  in  the  credit  sharing  and  rate  reduction  proceedings  currenfly  pending 
before  the  Commission. . — Union  Electric  Company  8  MPSC  3d  465. 
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Unusual  and  non-recurring  costs,  such  as  Y2K  costs,  should  not  be  expensed  as  part  of  the 
AmerenUE's  Final  Earnings  Report  and  Credit  Sharing  Report.  The  Commission  ordered 
Y2K  costs  deferred  until  the  project  is  complete  and  the  prudence  of  UE's  expenditures  as 
well  as  the  appropriate  method  of  recovery  can  be  determined  in  a  regular  rate  case. — Union 
Electric  Company  8  MPSC  3d  465. 
Gas 

The  Commission  found  that  Laclede  Gas  Company's  most  recent  projection  of  its  off- 
system  sales  revenue  was  supported  by  the  current  trend  in  decreasing  off-system  sales 
revenues  and  therefore,  the  Commission  imputed  $.9  million  of  off-system  sales  revenue 
to  the  company's  revenue  requirement. — Laclede  Gas  Company  8  MPSC  3d  436. 
Water 

The  Commission  approved  the  unanimous  stipulation  and  agreement,  finding  the  proposed 
rate  increase  and  the  rate  design  fair  and  reasonable.  The  stipulation  and  agreement 
approved  proposed  plan  to  implement  a  rate  increase  in  two  phases,  approving  a  $484,000 
rate  increase  in  the  overall  Missouri  jurisdictional  gross  annual  water  revenues,  exclusive 
of  specific  taxes  and  fees,  effective  January  1,  2000,  during  the  first  phase  and  a  $267,000 
rate  increase  in  the  overall  Missouri  jurisdictional  gross  annual  water  revenues,  exclusive 
of  specific  taxes  and  fees,  effective  December  1,  2000,  during  the  second  phase. — United 
Water  Missouri  8  MPSC  3d  303. 

In  the  Report  and  Order,  the  Commission  deferred  its  decision  on  the  rate  design  of  the 
Company  until  its  next  general  rate  case  and  ordered  the  Company  to  maintain  the  data 
necessary  to  perform  district-specific  cost  of  service  studies  in  its  next  general  rate  case. — 
Missouri-American  Water  Company  8  MPSC  3d  394. 

Vm.RATE  DESIGN,  CLASS  COST  OF  SERVICE 

§119.  Rate  design,  class  cost  of  service  for  electric  utilities 

The  Commission  approved  a  nonimanimous  stipulation  and  agreement  submitted  by  the 
parties  which  resolves  aU  uncontested  issues,  not  including  the  issue  involving  residential 
seasonal  differentials  and  Rider  E  supplementary  services,  when  no  party  requested  a 
hearing  on  those  uncontested  issues. — Union  Electric  Company  8  MPSC  3d  407. 
Because  Intervenor  Laclede  is  requesting  a  change  in  the  rate  design  previously  found  just 
and  reasonable  by  the  Commission,  Laclede  bears  the  burden  of  proof  that  the  present 
residential  seasonal  differential  is  not  just  and  reasonable,  and  that  the  proposed  rates  or  rate 
design  is  just  and  reasonable. — Union  Electric  Company  8  MPSC  3d  407. 
The  Commission  denied  Intervenor  Laclede's  request  to  open  a  new  case  to  investigate 
Union  Electric's  Rider  E  supplementary  service  tariff  because  Laclede  made  no  specific 
allegation  of  harm  or  proposal  to  change  it  tariff  addressing  Rider  E  Supplementary  service 
and  that  same  issue  had  recently  been  addressed  in  a  complaint  filed  previously  by  Trigen- 
St.  Louis.— Union  Electric  Company  8  MPSC  3d  407. 
§121.  Rate  design,  class  cost  of  service  for  water  utilities 

The  Commission  approved  the  unanimous  stipulation  and  agreement,  finding  the  proposed 
rate  increase  and  the  rate  design  fair  and  reasonable.  The  stipulation  and  agreement 
approved  proposed  plan  to  implement  a  rate  increase  in  two  phases,  approving  a  $484,000 
rate  increase  in  the  overall  Missouri  jurisdictional  gross  annual  water  revenues,  exclusive 
of  specific  taxes  and  fees,  effective  January  1, 2000,  during  the  first  phase  and  a  $267,000 
rate  increase  in  the  overall  Missouri  jurisdictional  gross  annual  water  revenues,  exclusive 
of  specific  taxes  and  fees,  effective  December  1, 2000,  during  the  second  phase. — United 
Water  Missouri  8  MPSC  3d  303. 

In  the  Report  and  Order,  the  Commission  deferred  its  decision  on  the  rate  design  of  the 
Company  until  its  next  general  rate  case  and  ordered  the  Company  to  maintain  the  data 
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necessary  to  perform  district-specific  cost  of  service  studies  in  its  next  general  rate  case. — 
Missouri-American  Water  Company  8  MPSC  3d  394. 


SECURITY  ISSUES 

I.  IN  GENERAL 


§1. 

Generally 

§2. 

Obligation  of  the  utility 

§3. 

Authorization  by  a  corporation 

§4. 

Conversion,  redemption  and  purchase  by  a  corporation 

§5. 

Decrease  of  capitalization 

§6. 

Sinking  funds 

§7. 

Dividends 

§8. 

Revocation  and  suspension  of  Commission  authorization 

§9. 

Fees  and  expenses 

10. 

Purchase  by  utility 

11. 

Accounting  practices 

n.  JURISDICTION  AND  POWERS 

§12.    Jurisdiction  and  powers  in  general 
§13.    Jurisdiction  and  powers  of  Federal  Commissions 
§  14.    Jurisdiction  and  powers  of  the  State  Commission 
§  15.    Jurisdiction  and  powers  of  local  authorities 


m.  NECESSITY  OF  AUTHORIZATION  BY  THE  COMMISSION 
§16.    Necessity  of  authorization  by  the  Commission  generally 
§17.    Installment  contracts 
§18.    Refunding  or  exchange  of  securities 
§19.    Securities  covering  utility  and  nonutility  property 
§20.    Securities  covering  properties  outside  the  State 

IV.  FACTORS  AFFECTING  AUTHORIZATION 


§21. 

Factors  affecting  authorization  generally 

(21.1. 

Effect  on  bond  rating 

§22. 

Equity  capital 

§23. 

Charters 

§24. 

Competition 

§25. 

Compliance  with  the  terms  of  a  mortgage  or  lease 

§26. 

Definite  plans  and  purposes 

§27. 

Financial  conditions  and  prospects 

§28. 

Use  of  proceeds 

§29. 

Dividends  and  dividend  restrictions 

§30. 

Improper  practices  and  irregularities 

§31. 

Intercorporate  relations 

§32. 

Necessity  of  issuance 

§33. 

Revenue 

§34. 

Rates  and  rate  base 

§35. 

Size  of  the  company 

§36. 

Title  of  property 

SECURITY  ISSUES 


§37.  Amount 

§38.  Kind  of  security 

§39.  Restrictions  imposed  by  the  security 

V.  PURPOSES  AND  SUBJECTS  OF  CAPITALIZATION 
§40.  Purposes  and  subjects  of  capitalization  generally 
§41.  Additions  and  betterments 

§42.  Appreciation  or  full  plant  value 

§43.  Compensation  for  services  and  stockholders'  contributions 

§44.  Deficits  and  losses 

§45.  Depreciation  funds  and  requirements 

§46.  Financing  costs 

§47.  Intangible  property 

§48.  Going  value  and  good  will 

§49.  Stock  dividends 

§50.  Loans  to  afBhated  interests 

§51.  Overhead 

§52.  Profits 

§53.  Refunding,  exchange  and  conversion 

§54.  Reimbursement  of  treasury 

§55.  Renewals,  replacements  and  reconstruction 

§56.  Working  capital 

VI.  KINDS  AND  PROPORTIONS 
§57.  Bonds  or  stock 

§58.  Common  or  preferred  stock 

§59.  Stock  without  par  value 

§60.  Short  term  notes 

§61.  Proportions  of  stock,  bonds  and  other  security 

§62.  Proportion  of  debt  to  net  plant 

Vn.  SALE  PRICE  AND  INTEREST  RATES 

§63.  Sale  price  and  interest  rates  generally 

§64.  Bonds 

§65.  Notes 

§66.  Stock 

§67.  Preferred  stock 

§68.  No  par  value  stock 

Vni.  FINANCING  METHODS  AND  PRACTICES 

§69.  Financing  methods  and  practices  generally 

§70.  Leases 

§71.  Financing  expense 

§72.  Payment  for  securities 

§73.  Prospectuses  and  advertising 

§74.  Subscriptions  and  allotments 

§75.  Stipulation  as  to  rate  base 

IX.  PARTICULAR  UTILITIES 

§76.  Telecommunications 

§77.  Electric  and  power 

§78.  Gas 

§79.  Sewer 
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§80.  Water 

§81.  Miscellaneous 


SECURITY  ISSUES 

n.   JURISDICTION  AND  POWERS 

§  12.  Jurisdiction  and  powers  in  general 

The  Commission  approved  an  application  for  a  public  utility  to  submit  its  bid  to  acquire 
stock  of  a  Brazilian  public  utility  through  a  subsidiary. — UtiliCorp  United  8  MPSC  3d  528. 

IV.  FACTORS  AFFECTING  AUTHORIZATION 

§21.  Factors  affecting  autliorization  generally 

The  Commission' s  approval  of  an  application  for  a  public  utility  to  submit  its  bid  to  acquire 
stock  of  a  BraziUan  public  utility  through  a  subsidiary  was  conditioned  on  allocating  any 
adverse  financial  effects  to  shareholders. — UtiliCorp  United  8  MPSC  3d  528. 

Vm.  FINANCING  METHODS  AND  PRACTICES 

§69.  Financing  methods  and  practices  generally 

The  Commission  approved  a  stock  purchase  agreement  for  all  the  stock  of  public  utility 
company  by  a  holding  company  and  a  pledge  of  the  stock  and  property  of  the  public  utility 
to  secure  financing  obtained  by  the  holding  company  for  the  stock  purchase  agreement. — 
Mid-Missouri  Telephone  8  MPSC  3d  400. 


SERVICE 

I.  IN  GENERAL 
§1.  Generally 

§2.  What  constitutes  adequate  service 

§3.  Obligation  of  the  utility 

§4.  Abandonment,  discontinuance  and  refusal  of  service 

§5.  Contract,  charter,  franchise  and  ordinance  provisions 

§6.  Restoration  or  continuation  of  service 

§7.  Substitution  of  service 

§7.1.  Change  of  supplier 

§8.  Discrimination 

II.  JURISDICTION  AND  POWERS 

§9.  Jurisdiction  and  powers  generally 

§  10.  Jurisdiction  and  powers  of  the  Federal  Commissions 

§11.  Jurisdiction  and  powers  of  the  State  Commission 

§  12.  Jurisdiction  and  powers  over  service  outside  of  the  state 

§  13.  Jurisdiction  and  powers  of  the  courts 

§  14.  Jurisdiction  and  powers  of  local  authorities 

§  15.  Limitations  on  jurisdiction 

§  16.  Enforcement  of  duty  to  serve 
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III.  DUTY  TO  SERVE 

§17.  Duty  to  serve  in  general 

§18.  Duty  to  render  adequate  service 

§19.  Extent  of  profession  of  service 

§20.  Duty  to  serve  as  affected  by  contract 

§21.  Duty  to  serve  as  affected  by  charter,  franchise  or  ordinance 

§22.  Duty  to  serve  persons  who  are  not  patrons 

§23.  Reasons  for  failure  or  refusal  to  serve 

§24.  Duty  to  serve  as  affected  by  inadequate  revenue 

IV.  OPERATIONS 

§25.  Operations  generally 

§26.  Extensions 

§27.  Trial  or  experimental  operation 

§28.  Consent  of  local  authorities 

§29.  Service  area 

§30.  Rate  of  return 

§31.  Rules  and  regulations 

§32.  Use  and  ownership  of  property 

§33.  Hours  of  service 

§34.  Restriction  on  service 

§35.  Management  and  operation 

§36.  Maintenance 

§37.  Equipment 

§38.  Standard  service 

§39.  Noncontinuous  service 

V.  SERVICE  BY  PARTICULAR  UTILITIES 
§40.  Gas 

§41.  Electric  and  power 

§42.  Heating 

§43.  Water 

§44.  Sewer 

§45.  Telecommunications 

VI.  CONNECTIONS,  INSTRUMENTS  AND  EQUIPMENT 
§46.  Connections,  instruments  and  equipment  in  general 
§47.  Duty  to  install,  own  and  maintain 

§48.  Protection,  location  and  liability  for  damage 

§49.  Restriction  and  control  of  connections,  instruments  and  equipment 
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No  cases  in  this  volume  involved  the  question  of  service. 
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SEWER 

I.  IN  GENERAL 

§1.  Generally 

§2.    Certificate  of  convenience  and  necessity 
§3.    Obligation  of  tlie  utility 
§4.    Transfer,  lease  and  sale 

II.  JURISDICTION  AND  POWERS 

§5.  Jurisdiction  and  powers  generally 

§6.  Jurisdiction  and  powers  of  tlie  Federal  Commissions 

§7.  Jurisdiction  and  powers  of  the  State  Commission 

§8.  Jurisdiction  and  powers  of  local  authorities 

§9.  Territorial  agreements 

m.  OPERATIONS 


§10. 

Operation  generally 

§11. 

Construction  and  equipment 

§12. 

Maintenance 

§13. 

Additions  and  betterments 

§14. 

Rates  and  revenues 

§15. 

Return 

§16. 

Costs  and  expenses 

§17. 

Service 

§18. 

Depreciation 

§19. 

Discrimination 

§20. 

Apportionment 

§21. 

Accounting 

§22. 

Valuation 

§23. 

Extensions 

§24. 

Abandonment  or  discontinuance 

§25. 

Reports,  records  and  statements 

§26. 

Financing  practices 

§27. 

Security  issues 

§28. 

Rules  and  regulations 

§29. 

Billing  practices 

§30. 

Eminent  domain 

§31. 

Accounting  Authority  orders 

SEWER 

I.    IN  GENERAL 
§1.  Generally 

The  sale  and  transfer  of  assets  of  a  private  public  utility  providing  water  and  sewer  services 
outside  of  a  municipality  to  that  municipality  would  not  be  detrimental  to  the  public  interest 
and  is  approved  because  the  public  utility  is  operating  at  capacity  and  continuation  of 
operations  would  require  significant  capital  improvement  and  a  higher  rate  increase  than 
customers  will  experience  under  the  municipality's  rate  structure. — Schell  Sanitation  8 
MPSC  3d  18. 
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§2.   What  constitutes  adequate  service 

Upon  completion  of  the  sale  transaction  and  transfer  of  assets  approved  by  the  Commission, 
the  certificate  and  tariffs  held  by  the  regulated  water  and  sewer  company  were  cancelled, 
as  requested— Schell  Sanitation  8  MPSC  3d  18. 

The  Commission  found  that  the  application  filed  by  Timber  Creek  for  a  certificate  of  public 
convenience  and  necessity  authorizing  Timber  Creek  to  construct,  own,  operate,  control, 
manage,  and  maintain  a  sewer  system  for  the  public  located  in  an  unincorporated  area  of 
Platte  County,  Missouri,  should  be  granted. — Timber  Creek  Sewer  Company  8  MPSC  3d 
312. 

The  Commission  found  that  the  apphcation  filed  by  Osage  Water  for  a  certificate  of  public 
convenience  and  necessity  authorizing  Osage  Water  to  construct,  own,  operate,  control, 
manage,  and  maintain  a  sewer  system  for  the  public  located  in  an  unincorporated  area  of 
Camden  County,  Missouri,  should  be  granted. — Osage  Water  Company  8  MPSC  3d  366. 
§4.    Abandonment,  discontinuance  and  refusal  of  service 

The  sale  and  transfer  of  assets  of  a  private  public  utility  providing  water  and  sewer  services 
outside  of  a  municipality  to  that  municipality  wouldnotbe  detrimental  to  the  public  interest 
and  is  approved  because  the  puWic  utility  is  operating  at  capacity  and  continuation  of 
operations  would  require  significant  capital  improvement  and  a  higher  rate  increase  than 
customers  will  experience  under  the  municipality's  rate  structure. — Schell  Sanitation  8 
MPSC  3d  18. 

The  Commission  authorized  a  sewer  utility  to  sell  substantially  all  of  its  assets  to  a  public 
sewer  district. — Imperial  Utility  Corporation  8  MPSC  3d  134. 

The  sale  of  assets  of  West  Elm  Place  Corporation,  a  regulated  private  public  utility 
providing  sewer  services,  to  Rock  Creek  Public  Sewer  District,  a  poUtical  subdivision  and 
umegulated  entity,  would  not  be  detrimental  to  the  public  interest  and  is  approved,  even 
though  the  West  Elm  customers'  costs  will  be  higher  because  improvements  requiring  an 
investment  of  several  million  dollars  will  be  necessary  to  comply  with  stringent  limitations 
on  effluent  produced  by  West  Elm' s  sewer  system. — West  Elm  Place  Corporation  8  MPSC 
3d  137. 
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I.  IN  GENERAL 
§1.  Generally 

§2.    Obligation  of  the  utility 
§3.    Certificate  of  convenience  and  necessity 
§4.    Transfer,  lease  and  sale 
§4.1.    Change  of  suppliers 
§5.    Charters  and  franchise 
§6.    Territorial  agreements 

II.  JURISDICTION  AND  POWERS 

§7.  Jurisdiction  and  powers  generally 

§8.  Jurisdiction  and  powers  of  Federal  Commissions 

§9.  Jurisdiction  and  powers  of  the  State  Commission 

§10.  Jurisdiction  and  powers  of  the  local  authorities 

§11.  Territorial  agreements 

§12.  Unregulated  service  agreements 
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ni.  OPERATIONS 
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§30. 

Construction 

§31. 

Equipment 

8^2 

Safety 

§33. 

Mai  ntcnancc 

§34. 

Additions  and  betterments 

§35. 

Extensions 

§36. 

§37. 

Liability  for  damage 

§38. 

Financing  practices 

§39. 

Costs  and  expenses 

§40. 

Reports,  records  and  statements 

§41. 

Billing  practices 

§42. 

Planning  and  management 

§43. 

Accounting  Authority  orders 

§44. 

Safety 

§45. 

Decommissioning  costs 

IV.  RELATIONS  BETWEEN  CONNECTING  COMPANIES 
§46.    Relations  between  connecting  companies  generally 
§47.    Pliysical  connection 
§48.  Contracts 
§49.    Records  and  statements 
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m.  OPERATIONS 
§20.  Rates 

Ttie  Commission  ordered  tliat  SJLP  sliould  file  rate  sciiedules  designed  to  reduce  tlie  gross 
annual  industrial  steam  service  revenues  of  SJLP  by  a  total  of  $25,000  effective  for  service 
rendered  on  and  after  October  3 1 , 1999— St.  Joseph  Light  &  Power  Company  8  MPSC  3d 
293. 
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TELECOMMUNICATIONS 

I.  IN  GENERAL 
§1.  Generally 

§2.    Obligation  of  the  utility 

§3.    Certificate  of  convenience  and  necessity 
§3.1.    Certificate  of  local  exchange  service  authority 
§3.2.    Certificate  of  interexchange  service  authority 
§3.3.    Certificate  of  basic  local  exchange  service  authority 

§4.    Transfer,  lease  and  sale 

II.  JURISDICTION  AND  POWERS 

§5.    Jurisdiction  and  powers  of  local  authorities 

§6.    Jurisdiction  and  powers  of  Federal  Commissions 

§7.    Jurisdiction  and  powers  of  the  State  Commission 

III.  OPERATIONS 


§8. 

Operations  generally 

§9. 

Public  corporations 

§10. 

Abandonment  or  discontinuance 

§11. 

Depreciation 

§12. 

Discrimination 

§13. 

Costs  and  expenses 

13.1. 

Yellow  Pages 

§14. 

Rates 

§15. 

Establishment  of  a  rate  base 

§16. 

Revenue 

§17. 

Valuation 

§18. 

Accounting 

§19. 

Financing  practices 

§20. 

Return 

§21. 

Construction 

§22. 

Maintenance 

§23. 

Rules  and  regulations 

§24. 

Equipment 

§25. 

Additions  and  betterments 

§26. 

Service  generally 

§27. 

Invasion  of  adjacent  service  area 

§28. 

Extensions 

§29. 

Local  service 

§30. 

Calling  scope 

§31. 

Long  distance  service 

§32. 

Reports,  records  and  statements 

§33. 

Billing  practices 

§34. 

Pricing  policies 

§35. 

Accounting  Authority  orders 

IV.  RELATIONS  BETWEEN  CONNECTING  COMPANIES 
§36.    Relations  between  connecting  companies  generally 
§37.    Physical  connection 
§38.  Contracts 

§39.    Division  of  revenue,  expenses,  etc. 
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V.   ALTERNATIVE  REGULATION  AND  COMPETITION 


§40. 

Clsssification  of  company  or  service  as  noncompetitive,  transitionally , 

or  competitive 

§41. 

Incentive  regulation  plans 

§42. 

Rate  bands 

§43. 

Waiver  of  statutes  and  rules 

§44. 

Network  modernization 

§45. 

Local  exchange  competition 

§46. 

Interconnection  Agreements 

i46.1. 

Interconnection  Agreements-Arbitrated 

TELECOMMUNICATIONS 

L  IN  GENERAL 
§1.  Generally 

The  Commission  denied  SWBT's  application  for  rehearing  because  the  Commission 
anticipates  that  the  area  codes  involved  in  the  split  will  not  exhaust  until  after  the  middle  of 
the  next  decade  and,  is,  therefore,  in  compliance  with  the  Industry  Numbering  Committee' s 
guidelines. — Investigation  of  exhaustion  of  central  office  codes  8  MPSC  3d  55. 
Public  Counsel's  motion  to  compel  was  denied  because  the  Commission  denied  SWBT's 
application  for  rehearing,  and  when  the  North  American  Numbering  Council  recom- 
mended that  the  Federal  Communications  Commission,  Common  Carriers  Bureau,  direct 
the  North  American  Numbering  Plan  Administrator  to  issue  a  new  area  code,  the  underlying 
issue  became  moot. — Investigation  of  exhaustion  of  central  office  codes  8  MPSC  3d  55. 
The  Commission  approved  the  proposed  area  code  relief  implementation  plan  and  directed 
the  Technical  Committee  to  take  all  actions  as  proposed  by  the  implementation  plan, 
submitting  dates  for  permissive  and  mandatory  dialing  and  an  education  plan  to  the 
Commission  for  review. — Investigation  of  exhaustion  of  central  office  codes  8  MPSC  3d 
55. 

The  Commission  approved  dates  for  the  completion  of  permissive  dialing,  mandatory 
dialing  and  intercept  recording  dates  as  proposed  by  the  Technical  Corrmuttee  for  the 

implementation  of  the  3 14/636  area  code  split. — Area  codes,  636  area  code  8  MPSC  3d  82. 

Pursuant  to  4  CSR  240-2. 1 16(2),  a  case  may  be  dismissed  for  failure  to  prosecute  if  no  action 
has  taken  place  for  90  days  and  no  party  has  requested  a  continuance. — GTE  Corporation 
8  MPSC  3d  101. 

The  Public  Service  Commission  followed  the  guidance  of  the  Federal  Communications 
Commission  when  the  FCC  declared  that  the  state  commissions  were  already  delegated  the 
authority  to  deal  with  consoUdating  rate  centers  or  areas,  even  for  the  purpose  of  number 
conservation  efforts,  as  part  of  the  rate  setting  authority.  See,  In  the  Matter  of  Petition  for 
Declaratory  Ruling  and  Request  for  Expedited  Action  on  the  July  15,  1997  Order  of  the 
Pennsylvania  PubUc  Utility  Commission  Regarding  Area  Codes  41 2, 610, 215,  and  717  and 
the  Implementation  of  the  Local  Competition  Provisions  of  the  Telecommunications  Act  of 
1996,  NSD  File  No.  L-97-42,  CC  Docket  No.  96-98,  FCC  98-224.  (Released  September  28, 
1998).  The  Commission  approved  Rate  Center  Consolidation  Report  option  1  as  reason- 
able and  directed  Southwestern  Bell  Telephone  Company  to  implement  Rate  Center 
Consolidation  Report  option  1  no  later  than  December  31,  1999. — Investigation  number 
conservation  8  MPSC  3d  349. 
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The  Commission  adopted  the  industry  recommendation  that  the  Commission  eliminate 
protected  codes  in  the  816  area  codes  for  those  telephone  exchange  numbers  also  issued 
in  the  91 3  area  code,  as  a  conservation  method  for  telephone  exchanges  in  the  Kansas  City 
metro  calling  area. — Elimination  of  protected  codes  8  MPSC  3d  143. 
The  Commission  directed  Staff  of  the  Commission  to  seek  additional  authority  from  the 
FCC  to  implement  telephone  number  conservation  methods,  including  but  not  limited  to 
one  thousand  block  number  pooling  and  sequential  number  assignments. — ^Investigation 
number  conservation  8  MPSC  3d  349. 

The  Commission  found  that  the  review  of  the  technical  and  financial  provisioning  of 
calling  scopes  in  a  competitive  market  could  be  concluded  because  of  the  changes  in  the 
telecommunications  industry  including  the  elimination  of  Community  Optional  Service, 
the  implementation  of  intraLATA  presuhscription,  the  entry  into  the  competitive  local 
exchange  market  by  several  companies,  and  the  establishment  of  a  contested  case  to 
examine  the  iVIetropolitan  Calling  Area  service  (Case  No.  TO-99-483). — CalUng  scopes  8 
MPSC  3d  399. 

The  Commission  agrees  with  SWBT  that  all  six  types  of  traffic  at  issue,  i.e.  interMTA 
traffic,  transiting  traffic,  traffic  that  neither  originates  nor  terminates  on  cellular  network, 
non-local  traffic  associated  with  optional  calling  plans,  paging  traffic,  and  ISP  traffic, 
should  be  explicitly  excluded  from  local  reciprocal  compensation  in  the  parties'  Agree- 
ment for  Type  2B  connections.— Mid-Missouri  Cellular  8  MPSC  3d  102. 

§3.   Certificate  of  convenience  and  necessity 

Steelville  Telephone  Exchange,  Inc.  is  authorized  to  borrow  an  amount  not  to  exceed 
$9,866,100  from  the  Rural  Utilities  Service  (RUS)  and  the  Rural  Telephone  Bank  (RTB), 
and  to  execute  various  promissory  notes  and  security  agreements  in  association  with  the 
proposed  loan  and  to  use  the  amount  borrowed  to  improve  and  modemize  its  facilities  and 
to  discharge  or  retire  existing  indebtedness. — Steelville  Telephone  Exchange  8  MPSC  3d 
167. 

§3.2.  Certificate  of  interexchange  service  autliority 

The  Commission  granted  an  incumbent  local  exchange  company  a  temporary  certificate 
of  service  authority  to  provide  intrastate,  interexchange  telecommunications  services  to 
permit  the  company  to  promptly  implement  modifications  to  its  IntraLATA  Toll  Dialing 
Parity  Implementation  Plan  so  that  its  customers  who  had  not  selected  a  primary  intraLATA 
toll  carrier  would  not  be  without  intraLATA  toll  service. — Alma  Long-Distance  8  MPSC 
3d  357. 

The  Conmiission  granted  an  affiliate  of  an  incumbent  local  exchange  company  a  tempo- 
rary certificate  of  service  authority  to  provide  intrastate,  interexchange  telecommunica- 
tions services  to  permit  the  company  to  promptly  implement  modifications  to  its  IntraLATA 
ToU  Dialing  Parity  Implementation  Plan  so  that  its  customers  who  had  not  selected  a 
primary  intraLATA  toU  carrier  would  not  be  without  intraLATA  toll  service. — Northeast 
Missouri  Long  Distance  8  MPSC  3d  360. 

The  Commission  granted  an  incumbent  local  exchange  company  a  temporary  certificate 
of  service  authority  to  provide  intrastate,  interexchange  telecommunications  services  to 
permit  the  company  to  promptly  implement  modifications  to  its  IntraLATA  Toll  Dialing 
Parity  Implementation  Plan  so  that  its  customers  who  had  not  selected  a  primary  intraLATA 
toll  carrier  would  not  be  without  intraLATA  toll  service. — Alma  Long  Distance  8  MPSC 
3d  383. 

The  Conmiission  granted  an  affihate  of  an  incumbent  local  exchange  company  a  tempo- 
rary certificate  of  service  authority  to  provide  intrastate,  interexchange  teleconmiunica- 
tions  services  to  permit  the  company  to  promptly  implement  modifications  to  its  IntraLATA 
Toll  Dialing  Parity  Implementation  Plan  so  that  its  customers  who  had  not  selected  a 
primary  intraLATA  toll  carrier  would  not  be  without  intraLATA  toll  service. — Northeast 
Missouri  Long  Distance  8  MPSC  3d  385. 
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The  Commission  granted  an  affiliate  of  an  incumbent  local  exchange  company  a  temporary 
certificate  of  service  authority  to  provide  intrastate,  interexchange  teleconmiunications 
services  to  permit  the  company  to  promptly  implement  modifications  to  its  IntraLATA  Toll 
Dialing  Parity  Implementation  Plan  so  that  its  customers  who  had  not  selected  a  primary 
IntraLATA  toll  carrier  would  not  be  without  IntraLATA  toll  service. — ^Northeast  Missouri 
Long  Distance  8  MPSC  3d  385. 

§4.  Transfer,  lease  and  sale 

The  Commission  denied  SWBT's  application  for  rehearing  because  the  Commission 
anticipates  that  the  area  codes  involved  in  the  split  will  not  exhaust  until  after  the  middle  of 
the  next  decade  and,  is,  therefore,  in  comphance  with  the  Industry  Numbering  Committee' s 
guidelines. — ^Investigation  of  exhaustion  of  central  office  codes  8  MPSC  3d  55. 
The  Commission  approved  a  telephone  company's  application  for  authority  to  transfer 
certain  assets  to  a  wholly  ovmed  subsidiary. — Southwestern  Bell  Telephone  Company  8 
MPSC  3d  406. 

II.   JURISDICTION  AND  POWERS 

§5.  Jurisdiction  and  powers  of  local  autliorities 

The  Commission  has  authority  to  review  all  tariffs  filed  with  the  Commission  and  to  reject 
or  suspend  tariffs  that  fail  to  comply  with  state  law,  Commission  rule  or  order,  if  they  include 
unjust  or  unreasonable  rates,  or  are  not  in  the  public  interest. — GTE  Midwest,  Inc.  8  MPSC 
3d  26. 

§7.  Jurisdiction  and  powers  of  the  State  Commissions 

47  U.S.C.  §  151  et  seq.  establishes  jurisdiction  in  the  Commission  to  arbitrate  disputes 
between  interconnecting  local  exchange  carriers. — AT&T,  Southwestern  Bell  Telephone 
Company  8  MPSC  3d  50. 

m.  OPERATIONS 

§8.  Operations  generally 

Public  Counsel's  motion  to  compel  was  denied  because  the  Commission  denied  SWBT's 
application  for  rehearing,  and  when  the  North  American  Numbering  Council  recom- 
mended that  the  Federal  Communications  Commission,  Common  Carriers  Bureau,  direct 
the  North  American  Numbering  Plan  Administrator  to  issue  a  new  area  code,  the  underlying 
issue  became  moot. — Investigation  of  exhaustion  of  central  office  codes  8  MPSC  3d  55. 
The  Commission  approved  the  proposed  area  code  relief  implementation  plan  and  directed 
the  Technical  Committee  to  take  all  actions  as  proposed  by  the  implementation  plan, 
submitting  dates  for  permissive  and  mandatory  dialing  and  an  education  plan  to  the 
Commission  for  review. —  Investigation  of  exhaustion  of  central  office  codes  8  MPSC  3d 
55. 

The  Commission  approved  dates  for  the  completion  of  permissive  dialing,  mandatory 
dialing  and  intercept  recording  dates  as  proposed  by  the  Technical  Committee  for  the 
implementation  of  the  3 14/636  area  code  split. — Area  codes,  636  area  code  8  MPSC  3d  82. 
The  Conmiission  adopted  the  industry  recommendation  that  the  Commission  eliminate 
protected  codes  in  the  8 16  area  codes  for  those  telephone  exchange  numbers  also  issued  in 
the  913  area  code,  as  a  conservation  method  for  telephone  exchanges  in  the  Kansas  City 
metro  calling  area. — Elimination  of  protected  codes  8  MPSC  3d  143. 
The  Public  Service  Commission  followed  the  guidance  of  the  Federal  Communications 
Commission  when  the  FCC  declared  that  the  state  commissions  were  already  delegated  the 
authority  to  deal  with  consolidating  rate  centers  or  areas,  even  for  the  purpose  of  number 
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conservation  efforts,  as  part  of  the  rate  setting  authority.  See,  In  the  Matter  of  Petition  for 
Declaratory  Ruling  and  Request  for  Expedited  Action  on  the  July  15,  1997  Order  of  the 
Pennsylvania  Public  Utility  Commission  Regarding  Area  Codes412,610,215,  and  717  and 
the  Implementation  of  the  Local  Competition  Provisions  of  the  Teleconmiunications  Act  of 
1996,  NSD  File  No.  L-97-42,  CC  Docket  No.  96-98,  FCC  98-224.  (Released  September  28, 
1998).  The  Commission  approved  Rate  Center  Consolidation  Report  option  1  as  reason- 
able and  directed  Southwestern  Bell  Telephone  Company  to  implement  Rate  Center 
Consolidation  Report  option  1  no  later  than  December  31,  1999. — Investigation  number 
conservation  8  MPSC  3d  349. 

The  Commission  directed  Staff  of  the  Commission  to  seek  additional  authority  from  the 
FCC  to  implement  telephone  number  conservation  methods,  including  but  not  limited  to 
one  thousand  block  number  pooling  and  sequential  number  assignments. — Investigation 
number  conservation  8  MPSC  3d  349. 
§11.  Depreciation 

The  Commission  approved  a  stipulation  and  agreement  whereby  Miller  Telephone  Com- 
pany agreed  to  reduce  its  earnings  on  an  annual  basis  by  approximately  $90,708.  As  part 
of  the  stipulation  and  agreement,  the  Commission  authorized  the  company  to  adopt  new 
depreciation  rates  that  are  consistent  with  the  Commission  Staff  s  generic  depreciation  rates 
for  small  companies. — PSC  Staff  vs  Miller  Telephone  Company  8  MPSC  3d  145. 
After  hearing,  the  Commission  approved  a  non-unanimous  stipulation  and  agreement  that 
decreased  the  company's  annualized  revenue  requirement  by  $250,504.75.  As  part  of  that 
agreement,  the  company  was  authorized  to  adopt  new  depreciation  rates  that  are  consistent 
with  the  Commission  Staffs  generic  depreciation  rates  for  small  telephone  companies. — 
Mid-Missouri  Telephone  Company  8  MPSC  3d  152. 
§14.  Rates 

After  hearing,  the  Commission  approved  a  nonunanimous  stipulation  and  agreement  that 
established  access  rate  parity  between  interLATA  and  intraLATA  calls,  eliminated  the 
Carrier  Common  Line  (CCL)  Cap,  and  established  a  CCL  terminating  to  originating  ratio 
consistent  with  the  ratio  of  other  local  exchange  companies  in  Missouri. — Seneca  Tele- 
phone Company/Goodman  Telephone  Company  8  MPSC  3d  83. 

The  Commission  approved  a  revised  stipulation  and  agreement  regarding  the  earnings  of 
a  telephone  company. — McDonald  County  Telephone  Company  8  MPSC  3d  1 10. 

The  Commission  found  that  the  current  Relay  Missouri  Surcharge  amount  and  retention 
rates  were  just  and  reasonable  and  should  not  be  adjusted  at  this  time. — ^Relay  Missouri  8 
MPSC  3d  133. 

The  Commission  approved  a  stipulation  and  agreement  whereby  Miller  Telephone  Com- 
pany agreed  to  reduce  its  earnings  on  an  annual  basis  by  approximately  $90,708.  The 
stipulation  and  agreement  eliminated  the  company's  Touchtone  additive  and  authorized 
the  company  to  adopt  new  depreciation  rates  that  are  consistent  with  the  Conunission 
Staffs  generic  depreciation  rates  for  small  companies.  The  Commission  rejected  an 
intervener' s  proposal  to  bring  interLATA  and  intraLATA  access  rates  to  parity. — PSC  Staff 
vs  Miller  Telephone  Company  8  MPSC  3d  145. 

After  hearing,  the  Commission  approved  a  non-unanimous  stipulation  and  agreement  that 
decreased  the  company's  annualized  revenue  requirement  by  $254,504.75.  The  agreement 
reduced  interLATA  access  rates  and  removed  the  intraLATA  Carrier  Common  Line  cap. 
Included  in  the  agreement  is  the  elimination  of  the  company's  Touchtone  additive  and  the 
authorization  of  new  depreciation  rates  that  are  consistent  with  the  Commission  Staff's 
generic  depreciation  rates  for  small  telephone  companies.  The  Commission  also  allowed 
the  company  to  retire  existing  plant,  resulting  in  an  extraordinary  amortization  of  approxi- 
mately $1,250,000,  to  be  amortized  at  a  rate  of  $250,000  for  five  years. — ^Mid-Missouri 
Telephone  Company  8  MPSC  3d  152. 
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The  Commission  approved  a  stipulation  and  agreement  that  established  rates  for  a  tele- 
phone company. — Rock  Port  Telephone  Company  8  MPSC  3d  171. 
Where,  in  order  to  qualify  for  price  cap  regulation  a  company  must  show  (1)  that  a 
competitive  local  exchange  company  (CLEC)  is  properly  certificated  to  provide  service  in 
the  Applicant's  service  area,  and  (2)  that  the  CLEC  is,  in  fact,  providing  service  in  any  part 
of  the  AppUcant's  service  area.  Sprint  made  the  requisite  showing  and  so  was  entitled  to 
price-cap  regulation  status. — Sprint  Missouri,  Inc.  8  MPSC  3d  297. 
The  Commission  has  previously  held  that  the  statute  authorizing  price-cap  regulation  does 
not  require  notice  to  the  pubUc  nor  does  it  require  a  hearing,  therefore,  Public  Counsel's 
request  for  a  hearing  will  he  denied. — Sprint  Missouri,  Inc.  8  MPSC  3d  297. 
The  Commission  did  not  approve  the  request  by  local  telephone  companies  to  amend  their 
tariffs  to  allow  them  to  apply  their  switched  access  rates  to  traffic  originating  on  a 
commercial  mobile  radio  service  that  terminates  in  their  territory. — Ahna  Telephone 
Company  8  MPSC  3d  520. 

The  Commission  approved  Southwestern  Bell  Telephone  Company's  tariff  sheets,  which 
offered  an  interim  one-way  Message  Telecommunications  Service  to  replace  Community 
Optional  Service  in  the  petitioning  exchanges  of  secondary  carriers  whose  target  exchange 
will  implement  intraLATA  presubscription  on  December  9,  1998. — Southwestern  Bell 
Telephone  Company  8  MPSC  3d  1. 

§19.  Financing  practices 

The  Commission  approved  a  telephone  company' s  plan  to  borrow  up  to  $32,976,550  from 
the  Rural  Utilities  Service  and  the  Rural  Telephone  Bank  to  fund  improvements  to  the 
company '  s  system.  The  telephone  company  was  required  to  maintain  an  equity  ratio  equal 
to  or  greater  than  forty  percent  and  was  required  to  submit  quarterly  surveillance  data 
reports  to  the  Commission's  Financial  Analysis  Department. — Mark  Twain  Rural  Tele- 
phone Company  8  MPSC  3d  164. 

§24.  Equipment 

The  Commission  denied  Southwestern  Bell  Telephone  Company' s  Motion  to  Strike  and  in 
the  Alternative  to  Supplement  the  Record,  noting  that  the  parties  were  afforded  an  equal 
opportunity  to  respond  to  the  Arbitration  Advisory  Staff  Report.  Each  party  was  allowed 
to  file  comments  on  the  proposed  rates  and  on  the  costing  model,  and  to  support  its  position 
with  affidavits  and  schedules.  The  Commission  also  held  a  hearing  for  the  sole  purpose  of 
providing  the  Commissioners  with  an  opportunity  to  ask  questions  of  the  parties,  the 
Arbitration  Advisory  Staff,  and  the  Office  of  the  Public  Counsel. — AT&T,  Southwestern 
Bell  Telephone  Company  8  MPSC  3d  50. 

Pursuant  to  its  Memorandum  of  Understanding  with  the  Department  of  Labor  and  Industrial 
Relations  and  in  view  of  the  fact  that  the  Department  of  Labor  and  Industrial  Relations  has 
promulgated  emergency  regulations,  the  Commission  wiU  rescind  all  of  its  prior  orders 
concerning  the  Adaptive  Telephone  Equipment  Program  (ATEP).  — ATEP  8  MPSC  3d  90. 

§29.   Local  service 

The  Commission  is  not  inclined  to  recognize  a  service  as  local  where  the  telephone 
company  charges  the  customer  per  minute-of-use  for  that  service. — GTE  Midwest,  Inc.  8 
MPSC  3d  26. 

Because  the  telephone  company  bundled  its  flat  rate  with  a  per  minute-of-use  rate,  the 
Commission  found  that  the  service  was  too  similar  to  the  company's  other  toU  services  to 
be  considered  a  local  service  and  therefore,  the  service  was  not  properly  filed  in  the 
company's  local  exchange  tariff. — GTE  Midwest,  Inc.  8  MPSC  3d  26. 
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§31.  Long  distance  service 

Because  the  telephone  company  bundled  its  flat  rate  with  a  per  rainute-of-use  rate,  the 
Commission  found  that  the  service  was  too  similar  to  the  company's  other  toll  services  to 
be  considered  a  local  service  and  therefore,  the  service  was  not  properly  filed  in  the 
company's  local  exchange  tariff. — GTE  Midwest,  Inc.  8  MPSC  3d  26. 
The  Commission  approved  a  stipulation  and  agreement  whereby  Miller  Telephone  Com- 
pany agreed  to  reduce  its  earnings  on  an  annual  basis  by  approximately  $90,708.  The 
stipulation  and  agreement  eliminated  the  company's  Touchtone  additive  and  authorized 
the  company  to  adopt  new  depreciation  rates  that  are  consistent  with  the  Commission 
Staffs  generic  depreciation  rates  for  small  companies.  The  Conrniission  rejected  an 
intervener' s  proposal  to  bring  interLATA  and  intraLATA  access  rates  to  parity. — PSC  Staff 
vs  Miller  Telephone  Company  8  MPSC  3d  145. 

The  Commission  approved  Southwestern  Bell  Telephone  Company's  tariff  sheets,  which 
offered  an  interim  one-way  Message  Telecommunications  Service  to  replace  Community 
Optional  Service  in  the  petitioning  exchanges  of  secondary  carriers  whose  target  exchange 
will  implement  intraLATA  presubscription  on  December  9,  1998. — Southwestern  Bell 
Telephone  Company  8  MPSC  3d  1. 

§33.  Billing  practices 

The  Commission  determined  that  a  local  exchange  company's  plan  to  implement  federally- 
mandated  intraLATA  toll  dialing  parity  was,  with  modifications,  acceptable,  and  approved 
it.— Southwestern  Bell  Telephone  Company  8  MPSC  3d  186. 

The  Commission  determined  that  a  local  exchange  company' s  plan  to  implement  federally- 
mandated  intraLATA  toll  dialing  parity  was,  with  modifications,  acceptable,  and  approved 
it.— Goodman  Telephone  Company  8  MPSC  3d  190. 

The  Commission  determined  that  a  local  exchange  company' s  plan  to  implement  federally- 
mandated  intraLATA  toll  dialing  parity  was,  with  modifications,  acceptable,  and  approved 
it.— BPS  Telephone  Company  8  MPSC  3d  197. 

The  Commission  determined  that  a  local  exchange  company's  plan  to  implement  federally 
mandated  intraLATA  toll  dialing  parity  was,  with  modifications,  acceptable,  and  approved 
it— ALLTEL  8  MPSC  3d  212. 

The  Commission  determined  that  a  local  exchange  company' s  plan  to  implement  federally- 
mandated  intraLATA  toll  dialing  parity  was,  with  modifications,  acceptable,  and  approved 
it.— Green  Hills  Telephone  Corporation  8  MPSC  3d  220. 

The  Commission  approved  a  stipulation  and  agreement  that  resolved  a  complaint  brought 
by  the  Staff  of  the  Commission  against  a  telephone  company  for  switching  the  authorized 
long  distance  service  provider  of  some  400  Missouri  citizens  to  the  company  without  the 
citizens'  knowledge  or  consent  in  violation  of  Sections  392.200(3)  and  392.240(2), 
RSMo.— PSC  Staff  vs  Long  Distance  Services,  Inc.  8  MPSC  3d  271. 
The  Commission  allowed  a  local  exchange  company  to  modify  the  notices  they  were 
ordered  to  provide  to  customers  concerning  intraLATA  toU  dialing  parity. — ALLTEL  8 
MPSC  3d  334. 

The  Commission  allowed  a  local  exchange  company  to  modify  the  notices  they  were 
ordered  to  provide  to  customers  concerning  intraLATA  toll  dialing  parity. — BPS  Tele- 
phone 8  MPSC  3d  335. 
§34.  Pricing  policies 

The  Commission  is  not  inclined  to  recognize  a  service  as  local  where  the  telephone  company 
charges  the  customer  per  minute-of-use  for  that  service. — GTE  Midwest,  Inc.  8  MPSC  3d  26. 


62 


TELECOMMUNICATIONS 


IV.  RELATIONS  BETWEEN  CONNECTING  COMPANIES 

§36.  Relations  between  connecting  companies  generally 

The  Commission  denied  Southwestern  Bell  Telephone  Company' s  Motion  to  Strike  and  in 
the  Alternative  to  Supplement  the  Record,  noting  that  the  parties  were  afforded  an  equal 
opportunity  to  respond  to  the  Arbitration  Advisory  Staff  Report.  Each  party  was  allowed 
to  file  comments  on  the  proposed  rates  and  on  the  costing  model,  and  to  support  its  position 
with  affidavits  and  schedules.  The  Commission  also  held  a  hearing  for  the  sole  purpose  of 
providing  the  Commissioners  with  an  opportunity  to  ask  questions  of  the  parties,  the 
Arbitration  Advisory  Staff,  and  the  Office  of  the  Public  Counsel. — AT&T,  Southwestern 
Bell  Telephone  Company  8  MPSC  3d  50. 

The  Commission  determined  that  the  Primary  Toll  Carrier  Plan  was  incompatible  with 
federally-mandated  intraLATA  toll  dialing  parity,  and  ordered  that  the  plan  end. — Inves- 
tigation PTC/lntraLATA  dialing  parity  8  MPSC  3d  176. 

Section  252(b)(1)  of  the  Telecommunications  Act  of  1934  as  amended  by  the  Telecommu- 
nications Act  of  1996,  provides  that  "during  the  period  of  the  135th  to  the  16()th  day 
(inclusive)  after  the  date  on  which  an  incumbent  local  exchange  carrier  receives  a  request 
for  negotiation  under  this  section,  the  carrier  or  any  other  party  to  the  negotiation  may 
petition  a  State  commission  to  arbitrate  any  open  issues." — BroadSpan  Communications, 
Inc.  8  MPSC  3d  237. 

Section  252(d)  of  the  Telecommunications  Act  of  1934  as  amended  by  the  Teleconmiuni- 
cations  Act  of  1996  provides  that: 

Determinations  by  a  State  Commission  of  the  just  and  reasonable  rate  for  .  .  .  network 
elements  for  purposes  of  subsection  (c)(3)  of  such  section  - 

(A)  shall  be - 

i.  based  on  the  cost  (determined  without  reference  to  a  rate-of-retum  other  rate 

based  proceeding)  of  providing  the  .  . .  network  element .  .  .,  and 
u.  nondiscriminatory,  and 

(B)  may  include  a  reasonable  profit. — BroadSpan  Communications,  Inc.  8  MPSC  3d 
237. 

In  an  arbitration  case  between  an  Incumbent  Local  Exchange  Carrier  (ILEC)  and  a 
Competitive  Local  Exchange  Carrier  (CLEC),  the  Commission  established  a  nonrecurring 
loop  qualification  rate  of  $15.00  per  loop  for  provisioning  of  ADSL  service  using 
unbundled  network  elements. — BroadSpan  Communications,  Inc.  8  MPSC  3d  237. 
In  an  arbitration  case  between  an  Incumbent  Local  Exchange  Carrier  (ILEC)  and  a 
Competitive  Local  Exchange  Carrier  (CLEC),  the  Commission  rejected  a  plan  that  would 
estabUsh  a  small  monthly  recurring  charge  and  instead  established  non-recurring,  up-front 
charges  for  conditioning  loops  for  provisioning  ADSL  service  using  unbundled  network 
elements. — BroadSpan  Communications,  Inc.  8  MPSC  3d  237. 

In  an  arbitration  case  between  an  Incumbent  Local  Exchange  Carrier  (ILEC)  and  a 
Competitive  Local  Exchange  Carrier  (CLEC),  the  Commission  found  that  the  non-recur- 
ring charge  for  a  shielded  cross-connect  should  be  the  same  as  the  charge  for  a  non-shielded 
cross-connect. — BroadSpan  Communications,  Inc.  8  MPSC  3d  237. 
The  Commission  granted  some  requests  to  clarify  its  Report  and  Order,  and  denied  some 
requests.  It  allowed  several  local  exchange  companies  to  modify  the  notices  they  were 
ordered  to  provide  to  customers . — Investigation  PTC/lntraLATA  dialing  parity  8  MPSC  3d 
245. 

§39.   Division  of  revenue,  expenses,  etc. 

After  hearing,  the  Commission  approved  a  non-unanimous  stipulation  and  agreement  that 
decreased  the  company's  annualized  revenue  requirement  by  $254,504.75.  The  agreement 
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reduced  interLATA  access  rates  and  removed  the  intraLATA  Carrier  Common  Line  cap. 
Included  in  the  agreement  is  the  elimination  of  the  company's  Touchtone  additive  and  the 
authorization  of  new  depreciation  rates  that  are  consistent  with  the  Commission  Staff's 
generic  depreciation  rates  for  small  telephone  companies.  The  Commission  also  allowed 
the  company  to  retire  existing  plant,  resulting  in  an  extraordinary  amortization  of  approxi- 
mately $1,250,000,  to  be  amortized  at  a  rate  of  $250,000  for  five  years. — Mid-Missouri 
Telephone  Company  8  MPSC  3d  152. 

The  Commission  determined  that  the  Primary  Toll  Carrier  Plan  was  incompatible  with 
federally-mandated  intraLATA  toll  dialing  parity,  and  ordered  that  the  plan  end. — Inves- 
tigation PTC/IntraLATA  dialing  parity  8  MPSC  3d  176. 

The  Commission  granted  some  requests  to  clarify  its  Report  and  Order,  and  denied  some 
requests.  It  allowed  several  local  exchange  companies  to  modify  the  notices  they  were 
ordered  to  provide  to  customers. — Investigation  PTC/IntraLATA  dialing  parity  8  MPSC  3d 
245. 

V.  ALTERNATIVE  REGULATION  AND  COMPETITION 

§45.  Local  exchange  competition 

The  Commission  found  that  the  telephone  company's  tariff  that  did  not  separate  the 
extended  calling  plan  from  the  basic  local  service  for  the  purposes  of  resale  by  competitors, 
would  preclude  any  effective  facilities-based  local  competition  by  resale,  and  therefore,  the 
tariff  should  be  rejected.— GTE  Midwest,  Inc.  8  MPSC  3d  26. 

The  Commission  concluded  that  pursuant  to  Section  25 1  (b)(  I )  of  the  Telecommunications 
Act  of  1996,  each  local  exchange  carrier  has  the  duty  not  to  prohibit,  and  not  to  impose 
unreasonable  or  discriminatory  limitations  on,  the  resale  of  its  telecommunications  ser- 
vices.—GTE  Midwest,  Inc.  8  MPSC  3d  26. 

The  Commission  concluded  that  pursuant  to  Section  25 1  (c)(4)  of  the  Telecommunications 
Act  of  1996,  local  exchange  carrier  have  the  duty  to  offer  for  resale  at  wholesale  rates  any 
telecommunications  service  that  the  carrier. — GTE  Midwest,  Inc.  8  MPSC  3d  26. 
§46.1.    Interconnection  Agreements-Arbitrated 

The  issue  of  call  rating,  that  is,  whether  a  particular  call  shall  be  rated  as  a  local  call  or  a  toll 
call  in  an  interconnection  environment,  is  an  appropriate  matter  for  arbitration  under  the 
Act.— Mid-Missouri  Cellular  8  MPSC  3d  102. 

The  Commission  agrees  with  SWBT  that  a  call  from  a  SWBT  landline  subscriber  to  an 
MMC  cellular  subscriber  is  properly  rated  as  a  local  call  only  where:  (1)  the  landline  and 
cellular  exchanges  are  locally  interconnected;  and  (2)  the  V&H  coordinates  of  the  cellular 
exchange  lie  within  the  local  calling  area  of  the  landline  exchange. — Mid-Missouri  Cellular 
8  MPSC  3d  102. 

The  Commission  determines  that  the  location  of  the  originating  cell  at  the  start  of  a  cellular 
to  landline  interMTA  call  is  to  be  determined  by  the  location  of  the  POI  of  the  cellular  and 
landline  networks  at  the  beginning  of  the  call. — Mid-Missouri  Cellular  8  MPSC  3d  102. 
Interconnection  agreement  submitted  in  compliance  with  Conunission's  Arbitration  Order 
was  approved  as  meeting  the  requirements  of  the  Telecommunications  Act  of  1996. — Mid- 
Missouri  CeUular/Southwestem  Bell  Telephone  Company  8  MPSC  3d  173. 
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VALUATION 

I.  IN  GENERAL 

§1.  Generally 

§2.  Constitutional  limitations 

§3.  Necessity  for 

§4.  Obligation  of  the  utility 

n.  JURISDICTION  AND  POWERS 

§5.  Jurisdiction  and  powers  generally 

§6.  Jurisdiction  and  powers  of  the  State  Commission 

§7.  Jurisdiction  and  powers  of  the  Federal  Commissions 

§8.  Jurisdiction  and  powers  of  local  authorities 

III.  METHODS  OR  THEORIES  OF  VALUATION 
§9.  Methods  or  theories  generally 

§10.  Purpose  of  valuation  as  a  factor 

§  1 1.  Rule,  formula  or  j  udgment  as  a  guide 

§12.  Permanent  and  tentative  valuation 

IV.  ASCERTAINMENT  OF  VALUE 

§  13.  Ascertainment  of  value  generally 

§  14.  For  rate  making  purposes 

§15.  Purchase  or  sale  price 

§  16.  For  issuing  securities 

V.  FACTORS  AFFECTING  VALUE  OR  COST 
§17.  Factors  affecting  value  or  cost  generally 
§18.  Contributions  from  customers 

§19.  Appreciation 

§20.  Apportionment  of  investment  or  costs 

§21.  Experimental  or  testing  cost 

§22.  Financing  costs 

§23.  Intercorporate  relationships 

§24.  Organization  and  promotion  costs 

§25.  Discounts  on  securities 

§26.  Property  not  used  or  useful 

§27.  Overheads  in  general 

§28.  Direct  labor 

§29.  Material  overheads 

§30.  Accidents  and  damages 

§31.  Engineering  and  superintendence 

§32.  Preliminary  and  design 

§33.  Interest  during  construction 

§34.  Insurance  during  construction 

§35.  Taxes  during  construction 

§36.  Contingencies  and  omissions 

§37.  Contractor's  profit  and  loss 

§38.  Administrative  expense 

§39.  Legal  expense 

§40.  Promotion  expense 

§41.  Miscellaneous 
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VI.  VALUATION  OF  TANGIBLE  PROPERTY 

§42.  Buildings  and  structures 

§43.  Equipment  and  facilities 

§44.  Land 

§45.  Materials  and  supplies 

§46.  Second-hand  property 

§47.  Property  not  used  and  useful 

VII.  VALUATION  OF  INTANGIBLE  PROPERTY 
§48.  Goodwill 

§49.  Going  value 

§50.  Contracts 

§51.  Equity  of  redemption 

§52.  Franchises 

§53.  Leases  and  leaseholds 

§54.  Certificates  and  permits 

§55.  Rights  of  way  and  easements 

§56.  Water  rights 

VIII.  WORKING  CAPITAL 
§57.  Working  capital  generally 
§58.  Necessity  of  allowance 
§59.  Factors  affecting  allowance 
§60.  Billing  and  payment  for  service 
§61.  Cash  on  hand 

§62.  Customers'  deposit 

§63.  Expenses  or  revenues 

§64.  Prepaid  expenses 

§65.  Materials  and  supplies 

§66.  Amount  to  be  allowed 

§67.  Property  not  used  or  useful 

IX.  DEPRECIATION 

§68.  Deprecation  generally 

§69.  Necessity  of  deduction  for  depreciation 

§70.  Factors  affecting  propriety  thereof 

§71.  Methods  of  establishing  rates  or  amounts 

§72.  Property  subject  to  depreciation 

§73.  Deduction  or  addition  of  funds  or  reserve 

X.  VALUATION  OF  PARTICULAR  UTILITIES 
§74.  Electric  and  power 

§75.  Gas 

§76.  Heatmg 

§77.  Telecommunications 

§78.  Water 

§79.  Sewer 
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No  cases  in  this  volume  involved  the  question  of  valuation. 
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WATER 

I.  IN  GENERAL 
§1.  Generally 

§2.  Certificate  of  convenience  and  necessity 

§3.  Obligation  of  the  utility 

§4.  Transfer,  lease  and  sale 

§5.  Joint  Municipal  Utility  Commissions 

II.  JURISDICTION  AND  POWERS 
§6.  Jurisdiction  and  powers  generally 

§7.  Jurisdiction  and  powers  of  the  Federal  Commissions 

§8.  Jurisdiction  and  powers  of  the  State  Commission 

§9.  Jurisdiction  and  powers  of  local  authorities 

§10.  Receivership 

§11.  Territorial  Agreements 

m.  OPERATIONS 


§12. 

Operation  generally 

§13. 

Construction  and  equipment 

§14. 

Maintenance 

§15. 

Additions  and  betterments 

§16. 

Rates  and  revenues 

§17. 

Return 

§18. 

Costs  and  expenses 

§19. 

Service 

§20. 

Depreciation 

§21. 

Discrimination 

§22. 

Apportionment 

§23. 

Accounting 

§24. 

Valuation 

§25. 

Extensions 

§26. 

Abandonment  or  discontinuance 

§27. 

Reports,  records  and  statements 

§28. 

Financing  practices 

§29. 

Security  issues 

§30. 

Rules  and  regulations 

§31. 

Billing  practices 

§32. 

Accounting  Authority  orders 

WATER 

I.     IN  GENERAL 
§1.  Generally 

The  Commission  approved  an  increase  in  revenue  of  $175,283  for  Ozark  Shores  Water 
Company  under  the  informal  rate  case  procedure.  The  revenue  increase  included  an 
increase  in  reconnection  charges  and  allowed  the  implementation  of  aretumed  check  fee. — 
Ozark  Shores  Water  Company  8  MPSC  3d  16. 
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§2.   Certificate  of  convenience  and  necessity 

The  Commission  found  that  the  water  utihty  apphcant  met  the  five-part  test  to  determine  if 
a  certificate  of  convenience  and  necessity  should  be  granted. — Osage  Water  Company  8 
MPSC  3d  280. 

A  water  company  was  granted  a  certificate  of  convenience  and  necessity  for  an  area  on  the 
condition  that  it  build  a  water  tower  to  serve  that  area  within  a  certain  time.  When  the  water 
company  failed  to  build  the  tower  within  the  time  allowed,  its  certificate  for  the  area  was 
canceled.— Incline  Water  &  Sewer  8  MPSC  3d  363. 

The  Commission  vacated  an  earlier  order  dismissing  the  case  for  failure  to  prosecute,  and 
granted  a  certificate  of  convenience  and  necessity  pursuant  to  a  unanimous  stipulation  and 
agreement. — Ozark  Shores  Water  Company  8  MPSC  3d  404. 

OPERATIONS 

§16.  Rates  and  revenues 

The  Commission  approved  an  increase  in  revenue  of  $175,283  for  Ozark  Shores  Water 
Company  under  the  informal  rate  case  procedure.  The  revenue  increase  included  an 
increase  in  reconnection  charges  and  allowed  the  implementation  of  a  returned  check  fee. — 
Ozark  Shores  Water  Company  8  MPSC  3d  16. 

Where  a  small  water  utility  was  in  extremely  poor  condition,  had  been  abandoned  by  its 
operator,  leaving  its  customers  in  danger  of  a  loss  of  service,  and  a  rate  increase  was 
necessary  in  order  to  make  possible  the  sale  of  its  system  to  a  municipality,  the  increase  and 
sale  were  in  the  public  interest  and  would  be  approved. — McCord  Bend  Water  Company 
8  MPSC  3d  388. 
§30.  Rules  and  regulations 

Commission  approved  agreement  of  the  parties  in  case  in  which  water  service  customer  had 
improperly  installed  a  second  meter  in  company's  meter  box  and  customer  agreed  to 
remove  the  second  meter. — House  of  Denmark  vs  St.  Louis  County  Water  Company  8 
MPSC  3d  253. 

§31.  Billing  practices 

The  Commission  approved  an  increase  in  revenue  of  $175,283  for  Ozark  Shores  Water 
Company  under  the  informal  rate  case  procedure.  The  revenue  increase  included  an 
increase  in  reconnection  charges  and  allowed  the  implementation  of  a  returned  check  fee. — 
Ozark  Shores  Water  Company  8  MPSC  3d  16. 

§32.  Accounting  authority  orders 

An  Accounting  Authority  Order  is  a  device  by  which  the  Commission  gives  authorization 
to  a  utility  to  account  for  a  cost  in  a  different  manner  than  called  for  by  the  Uniform  System 
of  Accounts. — United  Water  Missouri,  Inc.  8  MPSC  3d  124. 

An  Accounting  Authority  Order  usually  grants  a  utility  the  authority  to  capitalize  certain 
costs  on  its  books  that  would  normally  be  charged  to  expense.  This  deferral  allows  the  utility 
the  opportunity  to  seek  recovery  of  the  capitalized  costs  in  a  subsequent  rate  proceeding. — 
United  Water  Missouri,  Inc.  8  MPSC  3d  124. 

It  is  not  appropriate  for  a  utility  to  defer  normal,  ongoing  expense  items.  If  a  utility  is  allowed 
to  defer  those  ongoing  costs,  it  will  result  in  the  recouping  of  past  losses  in  a  subsequent  rate 
case.  Therefore,  deferral  of  costs  from  one  period  to  a  subsequent  rate  case  should  be 
allowed  only  on  a  limited  basis. — United  Water  Missouri,  Inc.  8  MPSC  3d  124. 
In  order  to  justify  the  issuance  of  an  Accounting  Authority  Order  to  permit  the  deferral  of 
such  costs,  the  costs  incurred  by  the  utility  must  result  from  an  event  or  circumstance  that 
is  extraordinary,  unusual  and  unique,  and  not  recurring. — United  Water  Missouri,  Inc.  8 
MPSC  3d  124. 


WATER 


Extraordinary  costs  would  include  costs  associated  with  Acts  of  God  such  as  storm  damage, 
fire  or  flood.  However,  extraordinary  costs  might  also  include  costs  resulting  from  man- 
made  decisions  that  result  in  significantly  changed  business  conditions. — ^United  Water 
Missouri,  Inc.  8  MPSC  3d  124. 
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In  the  Matter  of  Southwestern  Bell  Telephone  Company's  Tariff 
Designed  to  Offer  One- Way  COS-Type  Service  to  Customers 
as  a  Result  of  IntraLAT A  Presubscription. 

Case  No.  TT-99-234 
Decided  December  3,  1998 


Telecommunications  §§  14,  31.  The  Commission  approved  Southwestern  Bell  Telephone 
Company's  tariff  sheets,  which  offered  an  interim  one-way  Message  Telecommunications  Service 
to  replace  Community  Optional  Service  in  the  petitioning  exchanges  of  secondary  carriers  whose 
target  exchange  will  implement  intraLATA  presubscription  on  December  9,  1998. 

ORDERAPPROMNGTARIFF 

Southwestern  Bell  Telephone  Company  (SWBT)  filed  tariff  sheets  on  Novem- 
ber 23, 1998,  proposing  to  offer  an  interim  one-way  Message  Telecommunications 
Service  (MTS)  to  replace  Community  Optional  Service  (COS)  in  the  petitioning 
exchanges  of  secondary  carriers  whose  target  exchange  will  implement  intraLATA 
presubscription  on  December  9, 1998.  SWBT  proposes  a  flat  monthly  rate  of  $23.00 
for  residential  customers  and  $33 .00  for  business  customers  for  unlimited  MTS  calling 
to  the  target  exchange,  including  all  Extended  Area  Service  exchanges  associated 
with  the  target  exchange. 

TheStaffoftheCommissionfiledarecommendationonNovember  25, 1998.  Staff 
indicated  that  SWBT  characterizes  its  proposal  as  interim  COS  and  has  requested 
expedited  approval  and  Commission  authorization  to  make  its  proposal  available  to 
customers  on  December  9, 1998.  Staff  further  noted  that  SWBT' s  proposal  would 
offer  the  service  to  customers  only  as  an  option  and  only  until  such  time  as  intraLATA 
presubscription  is  offered  to  customers  in  the  petitioning  exchange  or  until  July  1, 
1999 .  The  specific  exchanges  in  which  the  interim  COS  service  will  be  available  are 
shown  on  the  proposed  original  tariff  sheets. 

Staff  also  notes  that  SWBT's  proposed  rates  are  the  same  as  rates  previously 
approved  by  the  Commission  for  GTE  in  a  similar  offering.  Staff  has  no  objections 
to  SWBT's  proposal  and  recommends  Commission  approval  at  the  Commission's 
earliest  convenience.  Staff  further  recommends  the  Commission  grant  SWBT's 
request  to  make  the  service  available  on  December  9, 1998. 

The  Commission  has  reviewed  SWBT' s  application  and  the  Staff  recommenda- 
tion. The  Commission  finds  that  SWBT' s  proposed  new  interim  one-way  Message 
Telecommunications  Service  plan  is  just  and  reasonable.  Accordingly,  SWBT's 
proposed  tariff  sheets  shall  be  approved. 
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mS  THEREFORE  ORDERED: 

1.  That  the  following  tariff  sheets,  submitted  on  November  23, 1998,  by  Southwestern 
Bell  Telephone  Company,  are  approved: 

P.S.C.  Mo.-No.  26  

Original  Sheet  53 
Original  Sheet  54 
Original  Sheet  55 

2.  That  this  order  shall  become  effective  on  December  9, 1998. 

3.  That  this  case  may  be  closed  on  December  16, 1998. 

Lumpe,  Ch.,  Crumpton,  Drainer,  Murray  and  Schemenauer,  CC,  concur. 
Ruth,  Regulatory  Law  Judge 


In  the  Matter  of  Missouri  Gas  Energy's  Tariff  Sheets  Designed  to 
Increase  Rates  for  Gas  Service  in  the  Company's  Missouri 
Service  Area.* 

In  the  Matter  of  Missouri  Gas  Energy '  s  Proposed  Modifications  to 
its  Facihties  Extension  Policy. 

Case  Nos.  GR-98-140  &  GT-98-237 
Decided  December  8,  1998 


Evidence,  Practice  and  Procedure  §  1.  The  Commission  granted  reconsideration  and  rehearing 
on  a  specific  issue  where  an  error  was  made  by  the  parties  when  calculating  the  rate  scenarios  as 
directed  by  the  Commission,  and  where  that  error  had  not  been  discovered  before  the  Report  and 
Order  was  issued.  The  Commission  found  that  its  decisions  in  every  case  should  be  deliberate  and 

based  upon  competent  and  substantial  evidence. 

Evidence,  Practice  and  Procedure  §  1.  The  Commission  granted  rehearing  on  a  specific  issue 
to  allow  further  evidence  to  be  taken  on  the  issue  of  valuation  of  an  adjustment  to  the  revenue 
requirement  where  that  adjustment  had  been  stipulated  to  by  the  parties,  but  where  no  adjustment 
in  the  final  revenue  requirement  calculations  was  made. 

Evidence,  Practice  and  Procedure  §  1.  The  Commission  denied  rehearing  and  reconsideration 
where  the  gas  company  argued  that  the  Commission  incorrectly  interpreted  its  own  order. 
Evidence,  Practice  and  Procedure  §  23.  The  Commission  rejected  the  intervener's  argument 
that  it  had  not  received  due  process  where  the  Commission  had  issued  notice  of  the  true-up  hearing 
and  the  intcrvcnor  failed  to  appear  and  produce  evidence  and  the  true-up  hearing. 


*See  page  394,  Volume  7  MPSC  3d,  for  another  order  in  this  case. 
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Evidence,  Practice  and  Procedure  §  24.  The  Commission  denied  movant's  arguments  for  a 
stay  in  a  gas  company's  rate  case  where  the  Commission  found  no  lack  of  due  process  and  that 
its  findings  were  based  on  competent  and  substantial  evidence. 

ORDERGRANTINGRECONSIDERATIONANDREHEARINGINPART, 
ORDERDENYINGRECONSroERATIONANDREHEARINGINPART,AND 
ORDER  DENYIVGMOTIONTOSTAY  ANDALTERNAHVEREQUESTTO 
COLLECTSUBJECTTOREFUND 

I  Introduction 

The  Commission  issued  its  Report  and  Order  (R&O)  on  August  21,  1998, 
authorizing  Missouri  Gas  Energy  (MGE  or  Company)  to  file  revised  tariff  sheets 
including  a  rate  increase  of  $13,217,754  and  all  other  changes  to  the  tariff  sheets 
consistent  with  the  findings  of  this  order.  In  its  R&O,  the  Commission  rejected  the 
tariffs  filedby  MGE,  TariffFileNo.  9800264 and  Tariff  FUeNo.  9800387.  MGEwasalso 
granted  anew  accounting  authority  order  wherein  it  was  authorized  to  defer  and  book 
safety  line  replacement  program  (SLRP)  costs,  property  taxes,  and  depreciation  costs 
related  to  the  SLRP  main  and  line  replacement  program  for  the  period  beginning  the 
day  after  the  effective  date  of  the  R&O,  September  3, 1998,  and  continuing  through 
the  end  of  the  true-up  period  as  applied  in  the  next  rate  case  when  it  is  filed  by  the 
Company. 

n.  MissouriGasEnergy'sApplicationforRehearingandMotionfor  Recon- 
sideration; Motionfor  Clarification 

On  September  1, 1998,MGEfiledits  Application  for  Rehearing  andMotionfor 

Reconsideration.  MGE  also  included  in  its  pleading  a  request  entitled  Motion  for 
Clarification.  In  its  application  and  motions,  MGE  included  various  allegations  of 
error  by  the  Commission,  which  are  outUned  by  R&O  Section  and  discussed  below. 
R&O  11. 1 .2.d.  Exclusion  of  Unamortized  Balance  of  SLRP  Deferrals 
MGE  stated  that  the  Commission's  exclusion  of  the  unamortized  balance  of  SLRP 
deferrals  from  the  rate  base  is  an  error  by  the  Commission  which  deprives  MGE  of 
an  opportunity  to  earn  a  reasonable  return  on  its  investment,  is  confiscatory  in 
violation  of  the  United  States  Constitution,  Fifth  and  Fourteenth  Amendments,  and 
isinviolationoftheMissouriConstitution,  Article  I,  Section  10.  Further,  MGE  stated 
that  the  Commission's  decision  to  exclude  the  unamortized  balance  of  the  SLRP 
deferrals  from  rate  base  is  not  supported  by  substantial  and  competent  evidence  and 
is  not  accompanied  by  adequate  findings  of  fact.  In  its  arguments,  MGE  apparently 
assumes  that  the  Commission  is  directing  MGE  to  reverse  treatment  authorized  by 
prior  orders  and  that  the  Commission  is  now  retroactively  disallowing  inclusion  of 
the  SLRP  deferral  balances  previously  authorized  to  be  included  in  the  rate  base.  The 
Commission  did  not  order  the  retroactive  application  of  the  exclusion  of  the 
unamortized  balance  of  the  SLRP  deferrals  to  previous  cases  where  those  amounts 
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have  already  been  included  in  rate  base  and  amounts  calculated.  If  the  Company  can 
separate  the  funds  affected  under  prior  decisions  which  permitted  the  unamortized 
balance  to  be  included  in  the  rate  base  from  the  SLRP  deferral  amounts  deferred  under 
the  authority  of  the  most  recent  accounting  authority  order  authorized  in  Case  No. 
GO-97-30 1 ,  the  Commission  has  no  obj  ection  to  its  doing  so  and  continuing  to  include 
unamortized  balance  amounts  existing  and  treated  during  prior  cases  in  the  rate  base. 
However,  if  the  Company  cannot  separate  the  funds  identified  as  unamortized 
balance  which  would  have  been  in  place  at  the  time  of  the  prior  order  permitting 
inclusion  of  the  unamortized  balance  of  the  SLRP  deferrals  inrate  base,  then  the  entire 
account  currently  known  as  the  unamortized  balance  of  SLRP  deferrals  shall  be 
excluded  from  the  rate  base.  This  order  should  have  a  minimal  effect  on  the  Company 
as  the  prior  balance  should  be  greatly  reduced.  MGE' s  arguments  are  not  persuasive 
in  regard  to  this  unamortized  balance  issue  and  the  appUcation  for  rehearing  and 
motion  for  reconsideration  will  be  denied. 

R&O  II.  1 .2.d.  SLRP  Deferrals:  Effect  of  Exclusion  of  Unamortized  Balance  on 
Associated  Deferred  Taxes 

MGE  alleged  that  the  Commission's  decision  to  exclude  the  unamortized  balance 
of  the  SLRP  deferrals  has  had  an  inadvertent  effect  of  reducing  the  rate  base  by 
approximately  $700,000  because  of  offsets  made  to  the  revenue  requirements  which 
reduced  the  revenue  requirement  to  account  for  associated  deferred  taxes  as 
recommended  by  MGE  and  the  Commission  Staff.  According  to  MGE,  this  offset 
which  reduced  the  revenue  requirement  for  the  associated  deferred  taxes  is  only 
appropriate  if  the  unamortized  balance  of  the  SLRP  deferrals  is  included  in  the  rate 
base.  MGE  states  that  as  part  of  the  calculations  on  this  issue  these  offsets  were  not 
removed  when  calculations  regarding  the  exclusion  of  the  unamortized  balance 
recommended  by  the  Office  of  the  Public  Counsel  (OPC),  were  completed,  thereby 
lowering  the  revenue  requirement  improperly  by  approximately  $700,000.  This  offset 
calculation  should  have  been  included  in  the  scenarios  submitted  to  the  parties  by 
the  Commission  in  Exhibit 236.  By  its  own  error,  MGE  inadvertently  failed  to  correct 
the  appropriate  scenario  where  it  was  designated  that  the  Conomission  would  take 
OPC's  position  on  the  unamortized  balance  issue.  However,  as  the  Commission's 
decisions  in  every  case  should  be  deliberate  and  based  upon  competent  and 
substantial  evidence,  the  Commission  will  grant  reconsideration  and  rehearing  on 
this  issue. 

R&O  11. 1 .3  Billing  Process  Improvement  Costs 

MGE  alleged  that  the  Commission's  decision  to  disallow  certain  costs  from  rates 
related  to  billing  process  improvement  costs  incurred  by  MGE  was  arbitrary, 
capricious,  unjust,  unreasonable  and  unlawful  because  it  directly  contradicted  the 
Commission's  "emphatic  encouragement"  for  MGE  to  improve  its  customer  service. 
MGE  suggested  that  if  the  Commission  was  truly  committed  to  achieving  quality 
customer  service,  then  it  should  grant  rate  recovery  of  costs  reasonably  and 
necessarily  incurred  to  achieve  improvements  in  customer  service  quality.  The 
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Commission's  encouragement  was  empathetic,  not  emphatic.  While  it  was  the 
Commission's  desire  to  mildly  commend  the  Company  for  improvements  toward 
restoring  a  basic  level  of  customer  service,  there  was  considerably  disagreement 
among  the  Commission  as  to  whether  or  not  the  improvement  was  sufficient.  The 
Company  should  not  be  rewarded  for  providing  that  basic  level  of  customer  service 
that  constitutes  the  minimally  required  service  level.  Improvements  the  Company 
may  make  upon  the  basic  level  of  customer  service  which  is  consistently  maintained 
may  warrant  more.  The  Commission  would  like  to  see  a  higher  level  of  quality 
customer  service  than  what  a  company  may  believe  it  is  minimally  obliged  to  provide 
as  the  strict  requirements  of  law. 

MGE  also  objected  to  the  Commission's  notation  that  MGE  had  failed  to  provide 
the  cost/benefit  analysis  and  schedule  for  completion  of  the  BASIC  Team's  Summary 
of  Findings  and  the  Commission's  statement  that  it  "expects  the  Company  to  comply 
with  the  Stipulation  and  Agreement  as  approved  before  the  Company  files  its  next 
rate  proceeding. "  MGE  stated  that  it  believes  that  the  Commission's  expectation  is 
arbitrary,  capricious,  unreasonable,  unlawful  and  unjust.  In  support  of  its  position, 
MGE  indicated  that  it  believes  there  was  no  point  inperforming  the  detailed  financial 
cost/benefit  analysis  the  Commission  appears  to  require  given  that  the  record 
evidence  shows  that  MGE  has  already  fully  implemented  the  BASIC  Team  Summary 
of  Findings. 

MGE  erroneously  interprets  the  Commission's  decision  to  condition  the  filing  of 
MGE's  nextrate  case  onfull  compliance  with  the  Stipulation  and  Agreements  in  Case 
Nos.  GC-97-33  and  GC-97-497.  There  was  no  statement  in  the  Commission's  R&O 
which  indicated  that  the  Commission  would  prevent  or  refuse  any  filing  made  by 
MGE;  only  that  the  Commission  expected  compliance  with  its  order  in  Case  Nos.  GC- 
97-33  and  GC-97-497,  wherein  MGE  made  a  promise.  MGE  promised  to  provide  a 
detailed  financial  cost/benefit  analysis  and  time  schedule  for  completion  of  the 
recommendations  made  by  the  BASIC  Team.  During  the  pendency  of  this  case,  MGE 
failed  to  provide  the  information  as  it  had  promised.  This  issue  is  a  matter  of  credibility 
on  the  part  of  the  company.  The  Commission  would  like  to  be  assured  that  when  the 
Company  promises  to  provide  information  such  as  a  cost/benefit  analysis,  and  the 
Company's  agreement  is  incorporated  into  an  order  issued  by  the  Cormnission,  that 
the  Company  will  comply  with  the  orders  of  this  Commission. 

If  the  originally  agreed  upon  item,  such  as  a  time  schedule  for  completion  of  the 
recommendations  made  in  the  BASIC  Team  Summary  of  Findings  appears  to  no 
longer  be  necessary,  the  Company  may  consider  substituting  a  summary  of  the 
improvements  as  recommended  by  the  BASIC  Team  Summary  of  Findings  and  the 
dates  when  those  were  completed.  In  addition,  submitting  the  cost/benefit  analysis, 
giving  specific  information,  for  all  parties'  review,  would  establish  basic  compliance 
with  prior  agreements  and  orders.  If  the  Company  believes  that  these  things  are  no 
longer  useful  to  the  parties  in  litigating  the  issues  in  Case  No.  GR-98-140  and  Case 
No.  GT-98-237,  the  Company  should  be  assured  that  completion  of  these  promised 
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items  would,  at  least,  reinforce  the  efforts  the  Company  has  made  in  establishing  or 
maintaining  the  credibility  this  party  has  with  the  Commission  and  the  other  parties. 
Therefore,  reconsideration  or  rehearing  would  not  be  appropriate,  and  the  applica- 
tion for  rehearing  and  the  motion  for  reconsideration  will  be  denied. 

R&O  LA.  Stipulation  and  Agreement  of  Gross  up-Uncollectible  Expense  and 
Gross  down  -  Late  Payment  Charge  Revenues 

MGE  stated  that  the  Commission  initially  authorized  an  overall  revenue  increase 
of  $  1 3 ,2 1 7,754.  On  August  26, 1 998,  the  Commission  issued  its  Order  of  Correction 
changing  the  overall  revenue  increase  to  $13,297,499  due  to  a  mathematical  error. 
MGE  noted  that  in  the  Stipulation  and  Agreement  agreed  to  by  all  the  parties  and 
approved  by  the  Commission,  the  parties  agreed  to,  or  did  not  oppose,  the  gross  up 
of  the  revenue  deficiency  for  uncollectible  expense  and  the  gross  down  of  the 
revenue  deficiency  for  late  payment  charge  revenues  (gross  up/gross  down  adjust- 
ment). (Exhibit  190,  Stipulation  and  Agreement,  p.  3,  Item  S).  MGE  stated  that  this 
gross  up/gross  down  adjustment  had  been  included  in  MGE's  revenue  requirement 
from  the  outset  of  the  proceeding,  citing  Exhibit  92,  Hernandez  Direct  Testimony, 
Revenue  Deficiency  Summary,  Schedule  A,  lines  8-11.  Further,  MGE  stated  that  this 
gross  up/gross  down  adjustment  was  shown  on  the  reconciliations  presented  to  the 
Commission  and  identified  as  Exhibit  229,  page  1 .  MGE  stated  that  the  gross  up/gross 
down  adjustment  produces  an  overall  revenue  increase  of  $  1 3 ,404,463 .  The  figures 
provided  by  MGE  represent  an  increase  of  the  revenue  requirement  by  $  106,964. 

In  reviewing  Exhibit  229,  the  Commission  is  unable  to  identify  any  increase 
adj  ustment  requested  in  the  amount  of  $  1 06,964.  Examination  of  the  revised  revenue 
requirements  and  scenarios,  late-filed  Exhibits  235  and  236,  does  not  reveal  any 
increase  adjustment  in  the  amount  of  $  106,964.  In  addition,  there  are  no  adjustments 
identified  as  the  adjustment  to  the  revenue  requirement  as  required  by  Item  S  on  the 
Stipulation  and  Agreement  or  as  the  gross  up  of  the  revenue  deficiency  for 
uncollectible  expense  and  the  gross  down  of  the  revenue  deficiency  for  late  payment 
charge  revenues.  This  adjustment  item  is  part  of  the  Stipulation  and  Agreement  and 
ordered  by  the  Commission.  Rehearing  shall  be  granted  to  allow  evidence  to  be  taken 
on  the  issue  concerning  the  appropriate  valuation  of  Item  S  of  the  Stipulation  and 
Agreement. 

R&Oin.,p.  64-65  Effective  Date  of  Tariff 

MGE  claimed  that  the  Commission's  R&O  which  required  MGE  to  file  revised  tariff 
sheets  with  a  30-day  effective  date  is  unlawful,  unjust  and  unreasonable.  MGE  was 
concerned  that  the  compliance  tariff  sheets  filed  on  August  28, 1998  would  not  be 
approved  by  the  Commission  to  be  effective  on  September  2,  1998,  the  original 
operation  of  law  date.  As  the  Commission  approved  the  comphance  tariff  sheets 
effective  September  2, 1998,  this  matter  is  moot.  However,  this  is  a  good  opportunity 
to  review  the  applicable  statutes  in  this  area. 

As  cited  by  MGE,  Section  393.150,  RSMo  (1994),  permits  the  Commission  to 
suspend  proposed  tariffs  for  aperiodno  longer  than  1 20  days  plus  six  months  beyond 
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the  initial  proposed  effective  date.  Once  the  tariff  submitted  by  the  party  has  been 
timely  rejected,  all  necessary  time  requirements  referred  to  in  Section  393. 150,  RSMo 
(1 994),  have  been  met  and  the  matter  is  complete.  To  argue  that  any  subsequent  tariff 
must  bear  the  same  effective  date  as  the  rejected  tariff  would  be  to  deny  the 
Commission  the  abiUty  to  suspend  a  tariff  whichf  ailed  to  comply  with  the  Commission's 
R&O. 

Regardless  of  the  effective  date.  Section  393.140,  RSMo,  controls  the  filing 
requirements  for  tariffs  filed  with  the  Commission  in  compliance  with  an  order  or 
decision  of  the  Commission.  Section  393.140  specifically  states 

Unless  the  commission  otherwise  orders,  no  change  shall  be 
made  in  any  rate  or  charge,  or  in  any  form  of  contract  or 
agreement,  or  any  rule  or  regulation  relating  to  any  rate,  charge 
or  service,  or  in  any  general  privilege  or  facility,  which  shall  have 
been  filed  and  published  by  a  gas  corporation,  electrical  corpo- 
ration, water  corporation,  or  sewer  corporation  in  compliance 
with  an  order  or  decision  of  the  commission,  except  after  thirty 
days'  notice  to  the  commission  and  publication  for  thirty  days 
as  requiredby  order  of  the  commission,  which  shall  plainly  state 
the  changes  proposed  to  be  made  in  the  schedule  then  in  force 
and  the  time  when  the  change  will  go  into  effect.  The  commission 
for  good  cause  shown  may  allow  changes  without  requiring  the 
thirty  days'  notice  under  such  conditions  as  it  may  prescribe. 
In  this  case,  the  issue  of  whether  the  Ordered  Paragraph  4  which  required  MGE 
to  file  revised  tariff  sheets  with  a  thirty  day  effective  date  is  reasonable  is  moot 
because  pursuant  to  393.140,  RSMo,  and  for  good  cause  shown,  the  Commission 
approved  the  revised  tariff  sheets  effective  September  2, 1 998 .  MGE  is  unable  to  cite 
either  statute  or  case  law  that  specifically  states  that  revised  tariffs  must  be  approved 
by  the  Commission  by  the  operation  of  law  of  the  original  tariff  date  pursuant  to 
Section  393.150,  RSMo.  (1994).  The  Commission's  past  practice  is  not  binding  on 
future  Commissions,  and  therefore,  previous  Commission  practice  is  of  no  precedential 
value.  Even  though  this  matter  was  moot,  the  Commission  found  it  important  to 
review  these  areas  of  the  statutes  for  the  benefit  of  the  parties.  As  this  issue  is  moot, 
the  application  for  rehearing  and  motion  for  reconsideration  will  be  denied. 
R&O  II.  1 .2.a.  SLRP  Deferral:  Carrying  Cost  Rate;  Stub  Period  Treatment 
MGE  stated  in  its  motion  that  the  Commission's  decision  establishing  the 
appropriate  carrying  cost  rate  to  use  for  the  SLRP  deferrals  at  the  AFUDC  rate  of  6 . 1 07 
percent  is  unlawful,  unjust  and  unreasonable  because  it  was  not  accompanied  by 
adequate  findings  of  fact,  it  was  contrary  to  the  weight  of  the  evidence  and  that  the 
Commission's  decision  deprived  MGE  of  an  opportunity  to  achieve  a  reasonable 
return  in  violation  of  the  federal  and  state  constitutions.  MGE  further  alleged  that 
the  Commission's  decision  finding  that  the  account  balance  for  the  SLRP  deferral 
period  beginning  on  November  1,  1996  began  at  a  zero  balance  was  arbitrary, 


8 


MISSOURI  GAS  ENERGY 


8  Mo.  P.S.C.  3d 

capricious,  unreasonable,  unjust,  unlawful  and  unsupported  by  substantial  and 
competent  evidence  because  it  allegedly  contradicts  the  Commission's  previous 
order  in  Case  No.  GO-97-301 .  MGE  implied  that  the  Commission  has  incorrectly 
interpreted  its  own  order  in  Case  No.  GO-97-301 .  This  argument  is  not  persuasive 
and  the  application  for  rehearing  and  motion  for  reconsideration  will  be  denied. 
R&O  II.  1 . 1 .  Return  on  Equity 

MGE  stated  in  its  motion  that  the  return  on  equity  authorized  for  Southern  Union 
Company  was  arbitrary,  capricious,  unlawful,  unjust  and  unreasonable  because  it 
allegedly  didnotadequately  explainits  deviation  from  pastprecedent.  This  argument 
does  not  accurately  consider  all  the  factors  upon  which  the  Commissioners'  decision 
was  based.  Therefore,  this  argument  is  not  persuasive  and  the  application  for 
rehearing  and  motion  for  reconsideration  will  be  denied. 

R&OII.1.2.a.  Customer  Charge  Levels 

MGE  alleged  that  the  Commission's  decision  to  maintain  all  customer  charge 
levels  at  the  same  level  was  unlawful,  unjust,  unreasonable  and  contrary  to  the 
overwhelming  weight  of  the  evidence  with  respect  to  the  customer  charge  for  the 
small  general  service  (SGS)  class  because  the  evidence  of  all  of  the  parties  making 
customer  charge  recommendations  showed  that  the  SGS  customer  charge  should  be 
increased  by  at  least  $1.45.  MGE  also  stated  that  the  residential  customer  charge 
should  also  have  been  adjusted  upward.  This  argument  is  not  persuasive  and  the 
appUcation  for  rehearing  and  motion  for  reconsideration  will  be  denied. 
Conclusion 

Except  where  specifically  indicated  above  that  rehearing  or  reconsideration 
should  be  granted,  the  Commission  finds  that  the  arguments  for  rehearing  or 
reconsideration  of  the  issues  raised  by  the  Company  are  not  persuasive  and  in  regard 
to  all  issues  except  for  those  specifically  designated  otherwise  by  the  Conomission, 
the  Company's  Application  for  Rehearing  and  Motion  for  Reconsideration  will  be 
denied.  In  regard  to  those  issues  where  it  is  specifically  designated  in  this  order  that 
the  issue  shall  be  reconsidered  or  reheard,  the  Commission  finds  that  it  would  first 
be  appropriate  to  direct  MGE  to  file  aRevised  Reconciliation  for  Reconsideration  (for 
ExhibitNos.  229  and  235,  using  the  format  as  designated  inExhibit235).  The  Company 
shall  file  any  prefiled  testimony  as  required  to  specifically  support  and  identify  the 
calculations  and  figures  relating  to  the  associated  deferred  taxes  offset  and  the  gross 
up/gross  down  adjustment  issues  as  referred  to  earlier  in  this  order. 

in.    Missouri  Gas  Energy's  Motionfor  Clarification 

MGE  requested  clarification  on  the  deferral  period  authorized  by  the  accounting 
authority  order  issued  as  part  of  the  R&O.  The  Commission's  R&O  directed  the 
deferral  period  for  the  AAO  to  begin  the  day  after  the  effective  date  of  the  R&O, 
specifically  September  3,  1998.  MGE  indicated  that  they  did  not  believe  the 
Commission  intended  this  result  and  requested  clarification. 
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Conclusion 

The  Commission  did,  in  fact,  intend  to  designate  the  beginning  of  the  AAO 
deferral  period  as  the  day  after  the  effective  date  of  the  R&O,  specifically  S  eptember 
3, 1998.  As  there  is  no  specifically  required  period  for  AAOs,  this  beginning  date, 
accruing  the  SLRP  deferrals  into  a  zero  balance  account  provides  the  clearest 
direction  to  the  party  without  the  likelihood  of  confusion  involving  overlapping 
periods. 

W.   Office  of  the  Public  Counsel's  Application  for  Rehearing 

OnSeptemberl,1998,theOfficeofthePublicCounsel(OPC)fileditsAppUcation 
for  Rehearing.  In  its  application,  OPC  stated  that  portions  of  the  R&O  issued  by  the 
Commission  on  August  21,  1998  are  unlawful,  unjust,  unreasonable,  arbitrary, 
capricious,  involved  an  abuse  of  discretion,  and  are  not  supported  by  substantial  and 
competent  evidence.  OPC  stated  that  the  Commission's  decision  relating  to  the 
amortization  period  of  ten  years  for  SLRP  deferrals  lacks  sufficient  finding  of  fact  to 
support  the  conclusion  and  fails  to  provide  the  reviewing  courts  with  the  path  of 
reasoning  which  the  Commission  followed  to  reach  its  decision.  Further,  OPC  stated 
that  the  20-year  amortization  period  proposed  by  Staff  and  OPC  was  supported  by 
competent  and  substantial  evidence  and  better  effectuates  the  matching  principal. 
Conclusion 

The  Commission  finds  that  there  is  competent  and  substantial  evidence  recited 
in  the  R&O  issued  on  August  21,  1998  to  support  its  finding  in  support  of  the  ten- 
year  amortization  period.  OPC's  Application  for  Rehearing  is  unpersuasive  and  the 
application  for  rehearing  will  be  denied. 

V.    MGUA's  and  Jackson  County's  Applications  for  Rehearing 

On  September  1, 1998,  both  the  Midwest  Gas  Users'  Association  (MGUA)  and 
Jackson  County,  Missouri  (Jackson  Co.)  filed  Applications  For  Rehearing  And 
Request  For  Stay  Or  In  The  Alternative,  A  Request  That  The  Increased  Rates  Be 
Collected  Subject  To  Refund.  Both  parties  also  filed  a  Request  For  Expedited 
Consideration.  As  the  applications  for  rehearing  and  the  motions  filed  on  behalf  of 
MGUA  and  Jackson  County,  Missouri,  are  identical  documents,  this  order  will 
address  both  of  these  documents  simultaneously. 

MGUA  and  Jackson  County  alleged  that  the  Commission  had  erred  in  its  R&O 

by: 

A.  adopting  the  rate  design  the  Commission  ordered  in  GR-96-285  andreliance 
upon  a  decision  which  has  currently  been  stayed  by  the  Cole  County  Circuit  Court 
as  unlawful,  unreasonable  and  an  unconstitutional  rate  design  (R&O  II.2.1); 

B.  failing  to  decide  the  contested  issues  where  a  specific  finding  was  required 
relating  to  (1)  uncoUectibles,  (2)  AMR,  and  (3)  gas  supply  inventories  (MGUA  and 
Jackson  County  alleged  that  these  three  specific  items  were  not  expenditures  that  the 
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large  volume  service  class  members  should  bear  as  they  did  not  participate  in  any 
part  of  the  creation  of  that  cost.)(R&0  II.2. 1); 

C  authorizing  an  excessively  high  rate  of  return,  with  a  rate  of  equity  of  1 0.93 
percent,  that  is  not  supported  by  competent  and  substantial  evidence,  is  unreason- 
able and  unlawful  (R&O  II.  1.1); 

D.  authorizing  a  SLRP  deferral  period  of  ten  years  which  is  not  supported  by 
competent  and  substantial  evidence,  is  unlawful  and  arbitrary  (R&O  II.  1 .2.b.); 

E  permitting  recovery  of  the  current  PSC  assessment  dated  July  1,  1998 
because  such  finding  is  not  supported  by  competent  and  substantial  evidence, 
violates  the  Commission's  own  prior  order,  is  arbitrary,  unlawfiil  and  constitutes 
single  issue  rate  making  (R&O  II.  1 .4); 

F.  permitting  MGE  to  recover  50  percent  of  the  expenditures  of  the  Public 
Affairs  and  Community  Relations  Department  because  the  decision  is  not  supported 
by  competent  and  substantial  evidence,  is  unlawful,  is  against  the  weight  of  the 
evidence  and  is  arbitrary  and  capricious  (R&O  II.  1 .3); 

G.  failing  to  find  that  the  time  restriction  to  convert  transportation  service 
customers  to  sale  service  customers  is  unreasonable  and  unjust  (R&O  II.2.5.d); 

H.  failing  to  approve  acomplaintprocedure  for  LVS  customers  (R&O  II.2.5.e); 
I      failing  to  order  MGE  to  conduct  a  study  of  current  cost  of  EMG  equipment 

was  arbitrary,  unlawful,  unjust  and  unreasonable  (R&O  II.2.5.g);  and 

J.  failing  to  make  any  findings  as  to  MGE's  current  level  of  revenues  allegedly 
in  dispute. 

MGUA  and  Jackson  County  also  renewed  their  objections  and  requests  for 
rehearing  and  reconsideration  on  their  objections  to  the  true-up  hearing  and  order. 
Previously,  MGUA,  Jackson  County,  University  of  Missouri-Kansas  City  and 
Central  Missouri  State  University- Warrensburg  (identified  then  as  MGUA  and 
Jackson  Co.,  et  al.)  filed  their  Joint  Objection  to  Non-Unanimous  Stipulation  and 
Agreement  Pursuant  to  4  CSR240-2.il  5(3)  on  April  17, 1998.  Hearing  was  held  on 
that  objection  on  April  28, 1 998.  The  Commission  issued  its  Order  Establishing  True- 
Up  Audit  and  Hearing  on  June  11.  On  June  22,  MGUA  filed  its  Application  for 
Rehearing  or  Reconsideration  of  Midwest  Gas  Users'  Association,  which  was  denied 
by  the  Commission  on  July  15 .  MGUA  and  Jackson  Co.  now  renew  their  allegation 
that  the  true-up  proceeding  was  unlawful,  unjust,  unreasonable  and  in  violation  of 
state  and  federal  constitutional  due  process.  In  addition,  MGUA  and  Jackson  Co. 
alleged  that  certain  unspecified  agreements  among  the  parties  at  the  true- up  hearing 
failed  to  provide  due  process  notice. 
Discussion:  Due  Process  Claim 

AH  parties  received  notice  of  the  true-up  hearing  in  the  Commission's  Order 
EstablishingTrue-up  Audit  and  Hearing  which  was  issued  on  June  11, 1998.  In  that 
order,  the  Commission  scheduled  the  true-up  hearing  to  be  held  on  July  16, 1998  at 
9:00  a.m.  Both  MGUA  and  Jackson  Co.  failed  to  appear  at  the  true-up  hearing  on 
July  16, 1998.  There  were  no  stipulations  or  agreements  entered  into  for  which  the 
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parties  did  not  get  appropriate  notice.  Further,  any  party  who  was  not  present  at  the 
true-up  hearing  to  submit  contradictory  or  contravening  evidence,  testimony  or 
argument  waived  those  arguments  by  their  absence.  Notice  was  given  to  all  parties 
and  such  notice  was  reasonably  calculated  under  all  the  circumstances  to  apprise 
interested  parties  of  the  pendency  of  the  action  and  afford  them  the  opportunity  to 
present  their  objection.  MuUane  v.  Central  Hanover  Bank  and  Trust  Company,  339 
U.S.  306, 3 14  (1950).  The  elementary  and  fundamental  requirement  of  due  process 
has  been  met. 

Discussion:  Failure  to  Decide  Contested  Issues 

MGUA  and  Jackson  Co.  alleged  that  the  Commission  failed  to  decide  several 
contested  issues  for  which  MGUA  and  Jackson  Co.  claimed  that  the  Commission 
must  make  a  specific  finding .  MGUA  and  Jackson  Co .  requested  that  the  Commission 
make  a  specific  finding  as  to  whether  uncollectible  and  AMR  expenditures  were 
attributable  to  the  large  volume  service  (LVS)  class  of  customers.  Further,  MGUA 
and  Jackson  Co.  alleged  that  the  Commission  failed  to  make  findings  of  facts  or 
conclusions  of  law  regarding  the  issue  of  the  proper  amount  of  expense  and  cost 
associated  with  gas  supply  inventories  to  assign  or  allocate  to  the  LVS  class  of 
customers. 

In  its  arguments,  MGUA  and  Jackson  Co.,  et  al.,  would  have  the  Commission 
decide  a  few  issues  specifically  and  independently  on  their  own  while  discussing  or 
deciding  all  the  remaining  class  cost  of  service  and  attributable  expense  issues  as  part 
of  the  class  cost  of  service  studies.  This  is  not  appropriate.  It  was  determined  by 
the  Commission  that  all  of  the  attributable  expenses  issue  should  be  handled  under 
the  general  topic  of  class  cost  of  service  and  rate  design.  It  was  not  necessary  or 
required  that  the  Commission  make  a  specific  finding  as  to  a  particular  sub-issue 
where  the  Commission  could  make  that  determination  as  part  of  the  more  general  issue 
found  under  Section  II.2.  in  its  R&O  regarding  class  cost  of  service  and  rate  design. 
All  of  the  classes  and  their  attributable  expenditures  were  considered  in  the  class  cost 
of  service  studies. 

In  regard  to  the  issue  of  gas  supply  inventories,  the  Commission  would  refer 
MGUA  and  Jackson  Co.  to  the  Stipulation  and  Agreement,  Attachment  A  to  the 
Commission's  Report  and  Order,  page  1,  the  parties  specifically  designate  gas 
inventory  as  one  of  the  revenue  requirement  issues  resolved.  There  are  no  exceptions 
noted  as  part  of  the  Stipulation  and  Agreement.  Attachment  B  to  the  Commission's 
Report  and  Order,  the  Addendum  to  Stipulation  and  Agreement,  contained  no 
reference  to  a  change  in  the  Stipulation  and  Agreement  filed  on  May  20, 1998  to  the 
settled  issue  of  gas  inventories.  Neither  MGUA  nor  Jackson  County  objected  to 
informal  disposition  of  settled  issues  through  these  settlement  agreements.  §536.060, 
RSMo.  (Cum.  Supp.  1997)  As  this  matter  was  indicated  as  not  contested,  there  is  no 
error  by  the  Commission  for  failing  to  make  findings  of  facts  or  conclusions  of  law 
in  relation  to  this  issue. 
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Conclusion 

The  Commission  finds  the  movants'  arguments  unpersuasive  and  the  motion  for 
reconsideration  and  rehearing  will  be  denied. 

VL  MGUA'sand  Jackson  County'sRequestforStay,or  In  TheAlternative, 
Request  That  The  Increased  Rates  Be  Collected  Subject  to  Refund 

On  September  1, 1998,aspartofitsappUcationforrehearing,MGUAandJackson 
Co.filed  their  Request  for  Stay  or  in  the  AltemativeaRequest  that  the  IncreasedRates 
be  Collected  Subject  to  Refund  and  a  Request  for  Expedited  Consideration.  On 
September  1 1,  MGE  filed  its  Response  in  Opposition  to  Requests  for  Stay  or  in  the 
Altemative.RequeststhatthelncreasedRateBeCoUected.  OnSeptemberl6,MGUA 
and  Jackson  Co.  filed  a  Joint  Reply  to  MGE's  Response  to  Requests  for  Stay  or  in  the 
Alternative  Requests  that  the  Increased  Rates  Be  Collected  Subject  to  Refund. 

MGUA  and  Jackson  Co.  request  in  their  motion  that  "any  rate  increases 
contained  in  Missouri  Gas  Energy's  tariff  P.S  .C.  Mo.  No.  1,  ThirdRevised  Sheet  No. 
25, 28, 3 1 , 32, 76  and  77  and  tariff  sheetP.S.C.  Mo.  No.  1,  SecondRevisedSheetNo. 
38,  as  proposed  by  MGE  be  stayed,  or  in  the  alternative,  that  any  such  increases  be 
ordered  approved  on  an  interim  basis  until  the  Commission  renders  a  final  decision 
onrehearingand  order  collected  subjectto  therefund. . . ."  While  MGUA  and  Jackson 
Co.  repeat  their  request  in  the  prayer  of  their  pleading,  there  is  no  discussion  or 
argument  offered  in  support  of  this  request. 

As  part  of  their  AppUcation  for  Rehearing,  MGUA  and  Jackson  Co.  alleged  that 
by  maintaining  the  status  quo  for  the  class  cost  of  service  and  the  rate  design  in  this 
case,  the  Conmiission  has  erred  by  adopting  the  rate  design  that  the  Conomission 
ordered  in  Case  No.  GR-96-285 .  This  is  alleged  to  be  an  error  because  the  Cole  County 
Circuit  Court  has  found  that  the  class  cost  of  service  and  rate  design  portion  of  the 
decision  in  Case  No.  GR-96-285  should  be  reversed  for  failure  to  hold  ahearing  after 
rejecting  the  parties'  stipulation  and  agreement.  The  Cole  County  Circuit  Court  did 
not  base  its  finding  upon  the  substantive  issues  relating  to  the  class  cost  of  service 
or  rate  design.  In  fact,  due  to  the  lack  of  due  process,  the  Cole  County  Circuit  Court 
never  reached  a  review  of  the  substantive  issues  relating  to  class  cost  of  service  and 
rate  design. 

In  this  case,  a  full  hearing  was  held,  all  parties  had  full  notice  and  opportunity  to 
be  heard  on  the  issues  of  class  cost  of  service  and  rate  design,  and  the  Commission 
considered  all  of  the  evidence  submitted  by  the  parties.  Thereafter,  the  Commission 
found  that  there  was  no  competent  and  substantial  evidence  upon  which  to  declare 
that  the  current  class  cost  of  service  was  unjust  and  unreasonable  and  that  any  one 
of  the  variations  of  the  class  cost  of  service  and  rate  design  submitted  by  the  parties 
was  a  just  and  reasonable  option.  Therefore,  as  all  of  the  parties  have  had  full  notice 
and  an  opportunity  to  be  heard  on  the  issue  of  class  cost  of  service  and  rate  design 
for  the  Missouri  Gas  Energy's  rate  case,  the  need  for  a  hearing  on  the  remand  is  now 
moot.  Permitting  another  hearing  on  the  issue  of  class  cost  of  service  and  rate  design 
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based  upon  the  remand  order  separately  from  the  case  that  was  just  heard  would  be 
inappropriate,  unnecessary  and  not  in  the  interest  of  the  efficient  administration  of 
justice.  An  additional  hearing  would  only  be  giving  the  parties  yet  another  bite  of 
the  apple.  Nothing  in  the  Cole  County  Circuit  Court's  order  remanding  this  issue  to 
the  Commission  suggests  that  any  such  thing  would  be  necessary. 

The  Commission  found  in  this  case,  Case  Nos.  GR-98- 140  &  GT-98-237,  based 
upon  the  testimony  adduced  in  this  case,  that 

the  current  division  of  cost  by  class  remains  just  and  reasonable. 
The  Commission  finds  that  there  is  not  sufficient  evidence 
presented  in  the  record  to  support  the  findings  proposed  by  the 
parties  to  change  the  current  class  cost  of  service  percentage. 
There  has  not  been  any  evidence  of  a  significant  change  or 
development  that  would  have  supported  any  of  the  changes 
proposed.  Therefore,  there  should  be  no  change  in  the  class 
cost  of  service  as  allocated  among  the  rate  classes  and  found  to 
be  just  and  reasonable  under  the  prior  case,  Case  No.  GR-98-285, 
issued  on  October  31,  1996[sicl. 
(R&O,  p.  43-44)  The  fact  that  the  Commission  made  a  similar  decision  in  this  case  as 
it  previously  found  in  Case  No.  GR-96-285  does  not  assume  that  the  Commission 
made  such  a  finding  with  the  same  flaw  of  lack  of  due  process.  In  Case  No.  GR-96- 
285,  the  Commission  found 

that  the  revenue  requirement  increase  shall  be  allocated  among 
the  customer  classes  on  the  same  basis  as  current  revenues.  .  . 
,  as  reflected  in  the  compliance  filing  by  Staff  on  January  17, 1997. 
The  basis  of  the  rejection  of  the  agreement  is  that  no  compelUng 
evidence  has  been  produced  to  justify  the . . .  shift  as  proposed 

(Report  and  Order,  Case  No.  GR-96-285,  Issued  January  22, 1997) 

Since  the  lack  of  due  process  issue  does  not  exist  in  Case  No.  GR-98- 140  &  GT- 
98-237,  and  the  Commission's  finding  is  supported  based  upon  competent  and 
substantial  evidence,  there  is  no  error.  (Exhibit  #160,  Rebuttal  Testimony  of  F.  Jay 
Cummings,p.  3-7.) 
Conclusion 

The  Commission  finds  the  movants'  arguments  for  stay  unpersuasive  and, 
therefore,  the  movants'  Request  for  Stay  or  In  The  Alternative,  Request  That  The 
Increased  Rates  Be  Collected  Subject  to  Refund  will  be  denied. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  Verified  Application  for  Rehearing  and  Motion  for  Reconsideration  filed 
by  Missouri  Gas  Energy  on  September  1,  1998  is  granted  in  part  and  denied  in  part. 

2.  That  the  Motion  for  Clarification  filed  by  Missouri  Gas  Energy  on  September  1, 
1998  is  denied. 
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3.  That  the  Apphcation  for  Rehearing  filed  by  the  Ofiice  of  the  Public  Counsel  on 
September  1, 1998  is  denied. 

4.  That  the  Apphcation  for  Rehearing  of  Midwest  Gas  Users'  Association  and  Request 
for  Stay  or  In  The  Alternative  A  Request  That  The  Increased  Rates  Be  Collected  Subject  To 
Refund  filed  by  Midwest  Gas  Users'  Association  on  September  1,  1998  is  denied. 

J.     That  the  Application  for  Rehearing  of  Jackson  County,  Missouri  and  Request  for 

Stay  or,  In  The  Alternative,  A  Request  That  The  Increased  Rates  Be  Collected  Subject  To 
Refund  filed  by  Jackson  County,  Missouri  on  September  1,  1998  is  denied. 

6.  That  the  Request  for  Expedited  Consideration  filed  by  the  Midwest  Gas  Users' 
Association  and  Jackson  County,  Missouri  is  granted. 

7.  That  Missouri  Gas  Energy  shall  be  responsible  for  fiUng  a  Revised  Reconciliation 
for  Reconsideration,  along  with  an  affidavit  or  direct  testimony  needed.  The  affidavit  and 
testimony  profiled  shall  specifically  and  clearly  explain  the  individual  amounts  and  updated 
calculations  relating  to  (a)  the  Stipulation  and  Agreement  Section  Income  Statement,  Item  s. 
Gross-up  of  revenue  deficiency  related  to  uncollectible  expense  and  gross-down  of  revenue 
deficiency  related  to  late  payment  charge  revenues  and  (b)  the  correction  of  the  associated 
deferred  taxes  related  to  the  inclusion  of  the  unamortized  balance  of  SLRP  deferrals.  Missouri 
Gas  Energy  shall  be  responsible  for  seeking  any  necessary  input  from  the  other  parties 
necessary  to  comply  with  this  order.  The  Revised  Reconciliation  for  Reconsideration  shall 
be  filed  no  later  than  3  p.m.  on  December  23, 1998. 

8.  Any  party  wishing  to  cross-examine  witnesses  on  the  Revised  Reconciliation  for 
Reconsideration  or  present  rebuttal  testimony  on  issues  (a)  or  (b)  as  set  forth  in  Ordered 
Paragraph  No.  6,  shall  either  file  their  rebuttal  testimony  or  a  request  for  a  hearing  no  later  than 
3  p.m.  on  January  4,  1999. 

9.  If  a  hearing  is  requested  no  later  than  January  4, 1 999,  the  hearing  regarding  only 
issues  (a)  or  (b)  as  set  forth  in  Ordered  Paragraph  No.  6  of  this  order  shall  be  held  on  January 

12,1999inthe  Commis  sion's  hearing.  Room  5 20B ,  on  the  fifth  floor  of  the  Truman  State  Office 
Building,  Jefferson  City,  Missouri  beginning  at  9:00  a.m. 

10.  That  this  order  shall  be  effective  on  December  8, 1998. 

Lumpe,  Ch.,  Cioimpton,  Schemenauer  and  Drainer,  CC,  concur. 
Murray,  C,  absent. 

Register,  Regulatory  Law  Judge 
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John  Reed,  Complainant,  v.  Missouri  Public  Service,  Respondent* 

Case  No.  EC-99-131 
Decided  December  8,  1998 

Evidence,  Practice  and  Procedure  §§24,  25,  27.  Complainant  filed  a  complaint  on  October  1, 
1998,  against  Respondent.  On  October  6,  1998,  the  Commission  issued  a  Notice  of  Complaint, 
requiring  an  answer  by  November  6,  1998.  Respondent  late-filed  an  answer  on  November  12, 
1998.  On  December  8,  1998,  the  Commission  entered  an  order  finding  that  the  Respondent  is 
in  default  and  that  all  allegations  set  forth  in  the  complaint  are  deemed  admitted. 

ORDEROFDEFAULT 

John  Reed  (Complainant)  filed  a  formal  complaint  with  the  Missouri  Public 
Service  Commission  on  October  1, 1998  against  Missouri  Public  Service  (MPS  or 
Respondent).  The  Complainant  alleges  that  MPS  billed  him  $  1 ,200  in  March  of  1 998 
for  electrical  services  he  did  not  use.  The  Complainant  asks  that  the  overbilling  be 
corrected  and  that  all  late  charges  from  past  due  bills  during  the  disputed  time  period 
be  removed. 

On  October  6,  1998,  the  Commission  issued  a  Notice  of  Complaint  to  the 
Respondent  by  certified  mail  requiring  the  Respondent  to  answer  by  November  6, 
1998.  Pursuant  to  4  CSR  240-2.070(9)  if  the  respondent  in  a  complaint  case  fails  to 
file  an  answer  within  the  time  period  allowed,  the  respondent  is  in  default  and  the 
allegations  of  the  complaint  are  deemed  admitted  by  the  respondent.  Respondent 
filed  an  answer  on  November  12,  1998,  more  than  thirty  days  after  the  Notice  of 
Complaint  was  sent.  The  Commission  finds  that  the  Respondent  is  in  default  and  the 
allegations  in  the  complaint  are  deemed  admitted  by  the  Respondent. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  Respondent  is  in  default  and  that  all  allegations  set  forth  in  the  complaint 
are  deemed  admitted. 

2.  That  this  Order  shall  become  effective  on  December  1 8, 1998. 

Lumpe,  Ch.,  Crumpton,  Drainer  and  Schemenauer,  CC,  concur. 
Murray,  C,  absent. 

Gandhi,  Regulatory  Law  Judge 


*The  Commission,  in  an  order  issued  on  March  4, 1999,  ordered  Missouri  Public  Service  to 
remove  from  John  Reed's  electrical  bill  the  total  amount  of  $1,159.95  plus  the  late  charges, 
if  any,  associated  with  that  amount. 
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In  the  Matter  of  Ozark  Shores  Water  Company  for  a  Small 
Company  Rate  Increase. 

Case  No.  WR-99-183 
Decided  December  10,  1998 


Water  §  1.  The  Commission  approved  an  increase  in  revenue  of  $175,283  for  Ozark  Shores  Water 
Company  under  the  informal  rate  case  procedure.  The  revenue  increase  included  an  increase  in 

reconnection  charges  and  allowed  the  implementation  of  a  returned  check  fee. 

Water  §§  16,  31.  The  Commission  approved  an  increase  in  revenue  of  $175,283  for  Ozark  Shores 
Water  Company  under  the  informal  rate  case  procedure.  The  revenue  increase  included  an  increase 
in  reconnection  charges  and  allowed  the  implementation  of  a  returned  check  fee. 

ORDERAPPROMNGTARIFF 

Pursuant  to  the  Commission's  informal  rate  procedure,  on  June  27,  1997, 
Ozark  Shores  Water  Company  (Company)  filed  a  tariff  designed  to  increase  its  rate 
for  water  service.  In  its  request,  the  Company  stated  that  it  was  seeking  changes  to 
its  monthly  customer  rates  that  would  result  in  an  increase  of  $81, 123(15  percent)  in 
its  total  annual  water  operating  revenues.  The  Company  also  wished  to  increase 
certain  service  charges.  At  the  time  of  its  request,  the  Company  provided  water 
service  to  approximately  1 ,009  residential  customers  and  1 6  commercial  customers. 

The  Company  notified  its  customers  of  its  request  by  a  letter  dated  July  15 , 1 997 . 
The  contents  of  this  letter  had  been  previously  approved  by  the  Staff  of  the  Public 
Service  Commission  (Staff) .  The  Staff  received  one  letter  as  a  result  of  the  Company' s 
July  1997  customer  notice.  The  letter  requested  denial  of  the  rate  increase  if  it  applies 
to  unimproved  lot  owners  in  Four  Seasons.  Staff  noted,  however,  that  the  rate 
increase  does  not  apply  to  unimproved  lot  owners.  The  Office  of  the  Public  Counsel 
(OPC)  received  two  customer  letters  addressing  the  initial  customer  notice.  The  first 
letter,  a  fax,  referred  to  complaints  aboutthe  mineral  contentin  the  water.  The  second 
letter  expressed  a  complaint  that  the  proposed  1 5  percent  increase  seemed  steep,  and 
stated  that  substantial  growth  has  greatly  increased  the  Company's  income. 

Based  upon  its  audit  of  the  Company' s  books  and  records,  an  evaluation  of  the 
Company's  depreciation  rates  and  an  analysis  of  the  Company's  capital  structure 
and  cost  of  capital,  the  Staff  concluded  that  the  Company  could  justify  an  increase 
of  $75,283  in  its  annual  water  service  operating  revenues.  In  addition,  the  Staff 
concluded  that,  based  upon  an  analysis  of  charges  for  other  utilities,  the  requested 
increase  in  the  recoimection  charges  to  $25 .00  from  $  10.00  is  appropriate.  The  Staff 
also  determined  that  a  "Returned  Check  Fee"  is  appropriate  and  recommended  that 
a  "Reconnection  of  Service  for  Seasonal  Disconnects  Charge"  be  implemented.  The 
Staff  recommended  no  changes  to  the  Company's  system  operations  as  a  result  of 
its  investigation  of  the  Company's  request. 
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By  a  letter  dated  August  24,  1998,  the  Company  stated  its  agreement  with  the 
Staff's  recommended  increase  of  $75,283  in  the  Company's  annual  operating 
revenues.  On  September  22, 1998,  Mr.  John  CoffmanoftheOPC  verbally  advised  the 
Staff  that  the  OPC  had  not  yet  made  a  final  decision  about  the  recommended  increase, 
but  that  it  agreed  with  Staff  that  the  company  should  send  a  notice  to  its  customers 
regarding  the  Staff's  recommended  increase. 

On  October  27, 1998,  the  Company  submitted  a  written  Agreement  Regarding 
Disposition  of  Small  company  Rate  Increase  Request  and  a  copy  of  the  Company' s 
notice  to  its  customers  regarding  the  rate  increase  agreement  between  the  Company 
and  the  Staff.  As  with  the  first  notice,  the  Company  requested  that  its  customers' 
questions  or  comments  be  directed  to  the  Staff  and/or  the  OPC. 

Regarding  the  Company's  second  customer  notice,  the  Staff  received 
one  customer  fax  and  one  customer  telephone  call.  The  customer  who  telephoned 
complained  about  the  magnitude  of  the  increase  and  requested  that  a  public  hearing 
be  held.  The  customer  that  submitted  the  fax  complained  about  the  period  allowed 
for  payments,  requested  the  Company  initiate  an  automatic  payment  withdrawal 
program,  requested  more  time  to  pay  the  water  bill  before  shutting  off  the  water,  and 
stated  that  the  language  regarding  seasonal  reconnections  was  confusing.  Addition- 
ally, the  OPC  advised  the  Staff  of  two  customer  responses  (one  letter  and  one  fax) 
which  it  had  received  in  response  to  the  second  customer  notice.  The  fax  received 
by  OPC  was  the  same  one  that  the  Staff  received.  The  letter  OPC  received  complained 
that  the  increase  "is  outrageous." 

The  OPC  sent  a  letter  on  November  19,  to  the  Staff  and  the  Company  which 
indicated  that  the  OPC  was  in  agreement  with  the  proposal.  On  November  30,  the  Staff 
filed  a  recommendation  that  the  Commission  approve  the  tariff  sheets  listed  below, 
for  service  rendered  on  and  after  December  11, 1998: 

P.S.C.  MO.  No.  1  

1st  Revised  Sheet  No.  1 1 ,  Canceling  Original  Sheet  No.  11 

3rd  Revised  Sheet  No.  14,  Canceling  2nd  Revised  Sheet  No.  14 

1st  Revised  Sheet  No.  14A,  Canceling  Original  Sheet  No.  14A 

The  Staff  further  recommended  and  requested  that  the  Commission's  order 
include  approval  of  the  depreciation  rates  set  out  in  Attachment  G  to  the  recommen- 
dation. 

The  Commission  finds  the  proposed  tariff  sheets  (tariff  file  9700873),  as  submitted 
on  October  27, 1998,tobereasonableandjustified.  The  Commission  will  adopt  the 
proposed  tariff  for  service  on  or  after  December  11, 1998. 

mS  THEREFORE  ORDERED: 

1.  That  the  following  tariff  sheets,  filed  October  27,  1998,  by  Ozark  Shores  Water 
Company,  are  approved  for  service  on  or  after  December  11,  1998: 
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P.S.C.  MO.  No.  1  

1  St  Revised  Sheet  No.  1 1 ,  Canceling  Original  Sheet  No.  1 1 
3rd  Revised  Sheet  No.  14,  Cancehng  2nd  Revised  Sheet  No.  14 
1st  Revised  Sheet  No.  14A,  Canceling  Original  Sheet  No.  14A 

2.  That  the  depreciation  rates  set  out  in  an  attachment  to  the  Staffs  November  30, 

1998,  memorandum  are  approved. 

3.  That  this  order  shall  become  effective  on  December  11,  1998. 

4.  That  this  case  may  be  closed  after  December  12,  1998. 

Lumpe,  Ch.,  Crampton,  Drainer,  Murray  and  Schemenauer,  CC, 
concur. 

Ruth,  Regulatory  Law  Judge 


In  the  Matter  of  the  AppUcation  of  Schell  Sanitation,  Inc.,  ex  rel.,  for 
Approval  to  Transfer  its  Franchise  Workhorse  System  to  the 
City  of  Springfield,  Missouri. 

Case  No.  SM-98-559 
Decided  December  15,  1998 


Rates  §18,  Sewer  §§1,  4.  The  sale  and  transfer  of  assets  of  a  private  public  utility  providing 
water  and  sewer  services  outside  of  a  municipality  to  that  municipality  would  not  be  detrimental 
to  the  public  interest  and  is  approved  because  the  public  utility  is  operating  at  capacity  and 
continuation  of  operations  would  require  significant  capital  improvement  and  a  higher  rate 
increase  than  customers  will  experience  under  the  municipality's  rate  structure. 
Public  Utilities  §13,  Sewer  §2.  Upon  completion  of  the  sale  transaction  and  transfer  of  assets 
approved  by  the  Commission,  the  certificate  and  tariffs  held  by  the  regulated  water  and  sewer 
company  were  cancelled,  as  requested. 

ORDERAPPROVINGSALEANDTRANSFEROF  ASSETS 

On  June  15,  1998,  Schell  Sanitation,  Inc.  (Schell)  filed  an  application  with  the 
Cominission  pursuant  to  Section  393 . 1 90,  RSMo  1 994,  and  Commission  Rule  4  CSR 
240-2.060(5),  requesting  the  Commission:  A)  approve  the  sale  and  transfer  of  Schell 
assets,  as  described  in  Appendix  2  attached  to  the  application,  to  the  City  of 
Springfield,  Missouri  (Springfield) ;  B)  authorize  Schell  to  dissolve  its  corporation  on 
the  completion  of  the  sale  and  transfer;  C)  authorize  Schell  to  discontinue  providing 
sanitary  sewer  services  and  treatment  services  in  its  certificated  area  as  of  the  date 
of  sale  and  transfer  of  its  franchise,  works  and  system  to  the  City  of  Springfield, 
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Missouri;  and,  D)  grant  such  other  rehef  deemed  appropriate  and  proper  to 
accomplish  the  purposes  of  the  appHcation. 

Schell  stated  that  it  is  a  duly  organized  sanitary  sewer  corporation  and  public 
utility  as  defined  in  Section  3  86.020,  RSMo,  andhas  a  Certificate  of  Convenience  and 
Necessity  from  the  Commission  issued  February  24, 1978,  in  Case  No.  S  A-78- 190. 
Schell  is,  therefore,  subject  to  the  jurisdiction,  supervision  and  control  of  the 
Commission  overthe  transmission,  collection  and  treatmentof  sanitary  sewerwaste 
in  Scheir's  service  area  in  Greene  County,  Missouri. 

Schell  stated  that  Springfield  is  a  home  rule  charter  city  located  in  Greene  County, 
Missouri,  authorized  by  the  statutes  and  the  charter  of  the  city  to  operate  a  sanitary 
sewer  system.  Springfield  operates  its  sanitary  sewer  system  under  a  permit  from  the 
Missouri  Department  of  Natural  Resources.  Schell  stated  that  Springfield  provides 
a  sewer  collection  system  in  the  area  served  by  Schell,  which  is  now  capable  of 
collecting  sewage  waste  from  the  area  served  by  Schell  and  transmitting  this  waste 
to  the  treatment  facilities  operated  by  Springfield.  Schell  stated  that  its  operating 
permit  from  the  Missouri  Department  of  Natural  Resources  is  conditioned  upon  the 
requirement  that  Schell  cease  operating  its  treatment  facilities  when  a  publicly 
operated  treatment  system  becomes  available.  Due  to  recent  improvements  in  the 
sanitary  sewer  collections  systems  operated  by  Springfield,  this  pubhcly  operated 
treatment  system  is  now  able  to  provide  sewer  treatment  services  to  the  customers 
whose  property  is  located  in  the  area  served  by  Schell. 

Schell  stated  that  the  proposed  transfer  will  not  harm  the  public  interest  even 
though  some  customers  may  experience  a  rate  increase.  Schell  stated  the  proposed 
transfer  will  have  minimal  impact  on  the  tax  revenues  of  the  political  subdivisions  in 
which  Schell's  facilities  are  located  in  that  Greene  County  will  only  lose  a  total  of  $  1 39- 
$140  in  property  taxes  previously  paid  by  Schell  because  Springfield  will  not  be 
required  to  pay  any  amount  of  taxes  as  a  political  subdivision. 

On  September  1 1 ,  Schell  filed  its  document  entitled  Late  Filing  of 
Exhibits  by  AppUcant.  Those  late-filed  exhibits  included  the  following: 

Exhibit  AA  -  a  letter  from  the  applicant"s  attorney  to  the  City  of  Springfield 
attorney  confirming  the  extension  of  the  closing  date  to  January  1, 1999; 

Exhibit  BB  -  a  copy  of  the  letter  notifying  ScheU"s  customers  of  the  appUcation 
for  sale  and  transfer  of  assets;  and 

Exhibit  CC  -  a  letter  from  professional  engineer  Robert  R.  Schaefer,  Assistant 
Director  of  Public  Works,  City  of  Springfield,  Missouri,  indicating  that  the  Missouri 
Del  Prado  trunk  sewer  is  completed  and  available  for  connection  of  sewers. 

The  Staff  of  the  Commission  (Staff)  filed  its  memorandum  on  September  23, 
recommending  approval  of  the  sale  and  transfer  of  assets  from  Schell  to  Springfield. 
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Staff  stated  that  the  Commission  granted  Schell's  certificate  to  provide  water  and 
sewer  service  in  Prairie  View  Heights  Subdivision,  Greene  County,  by  order  in  Case 
No.  SA-78-190  issued  October6, 1978,  and  effective  October  17, 1978.  Staff  stated 
that  Schell  seeks  to  transfer  its  sewer  assets  to  Springfield,  which  has  an  existing 
municipally  owned  sewer  utihty  that  is  not  subject  to  regulation  by  the  Commission. 
Staff  stated  that  a  proposed  contract  was  attached  to  the  application,  and  that,  in  a 
filing  made  on  September  11,  1998,  ScheU  reported  that  the  closing  date  had  been 
extended  to  January  1, 1999. 

In  regard  to  the  rate  changes  that  Schell's  customers  may  experience.  Staff  stated 
that  Schell's  current  rate  is  a  flat  rate  of  $42. 35  per  quarter.  Springfield's  rate  is  based 
upon  water  use  during  winter  months,  and  is  $7.78  per  month  plus  $0.85  per  1 00  cubic 
feet.  The  impact  for  any  given  customer  would  depend  upon  water  use.  Staff  stated 
that  the  application  indicated  that  the  typical  water  use  for  Springfield  water  utility 
customers  is  700  cubic  feet  per  month.  Customers  with  this  amount  of  water  use  would 
experience  a  2.8  percent  rate  decrease.  Staff  stated  that  it  considers  800  cubic  feet 
to  be  generally  typical  water  use;  therefore,  the  Staff  believes  that  customers  with 
this  amount  of  water  use  would  experience  a  3 .3  percent  increase.  A  rate  comparison 
based  upon  water  use  per  cubic  feet  per  month  was  attached  to  the  Staff's 
memorandum. 

Staff  stated  that  there  are  several  benefits  to  the  public  that  will  result  from  this 
sale.  The  existing  small  treatment  faciUty,  sized  to  serve  the  subdivision,  will  be 
eliminated  in  favor  of  a  connection  to  Springfield's  regional-size  sewer  system. 
Schell's  sewer  system,  although  outside  the  city  limits,  is  within  the  area  for  which 
the  Springfield's  f aciUty  is  able  to  provide  service.  Staff  stated  that  this  will  be  a  benefit 
because  Schell's  existing  treatment  facility  is  at  capacity,  and  there  have  been 
operational  problems .  Staff  stated  that  if  the  Schell  sanitation  system  were  to  remain 
in  operation,  it  would  Ukely  need  to  be  expanded  and  improved,  or  replaced,  at 
considerable  capital  cost.  In  addition.  Staff  stated  that  this  sale  will  result  in  sewer 
service  being  provided  by  a  large,  stable  utility.  Generally,  Staff  stated  that  Schell 
had  been  providing  good  service  to  its  customers  but  that  larger  utilities  are  able  to 
provide  good  service  on  a  long-term  basis,  and  are  better  able  to  respond  to 
emergency  situations. 

Staff  stated  that  no  interventions  were  filed  by  the  deadline  date  ordered  by  the 
Commission,  July  27,  1998.  Further,  Staff  stated  that  it  received  no  calls  or  letters 
expressing  concern  about  this  transfer.  Staff  stated  that  the  sale  and  transfer  as 
proposed  is  not  detrimental  to  the  pubUc  interest,  and  Staff  recommends  the 
Commission  approve  the  sale  and  transfer  of  assets  requested.  Approval  of  the  sale 
and  transfer  of  assets  from  Schell  to  Springfield  should  include  cancellation  of 
Schell's  certificate  of  pubUc  convenience  and  necessity  and  cancellation  of  Schell's 
current  tariff  effective  January  1, 1999. 

The  Commission  has  reviewed  the  application  of  Schell  and  Staffs  memorandum. 
The  Commission  finds  that  the  sale  and  transfer  of  the  assets  described  in  the 
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application  would  not  be  detrimental  to  the  public  interest.  Section  393 .140,  RSMo 
(1994).  The  Commission  finds  that  the  application  should  be  approved.  The 
Commission  also  finds  that  Schell's  certificate  and  accompanying  tariffs  should  be 
canceled. 

mS  THEREFORE  ORDERED: 

1.  That  the  application  filed  by  Schell  Sanitation,  Inc.  on  June  15, 1998,  is  approved. 

2.  That  Schell  Sanitation,  Inc.  is  authorized  to  sell  and  transfer  the  assets  as  agreed  in 
the  Agreement  for  Sale  of  Assets  attached  to  its  appUcation,  to  the  City  of  Springfield, 
Missouri. 

3.  That  Schell  Sanitation,  Inc.'s  certificate  of  public  convenience  and  necessity  shall 
be  canceled  on  January  1,  1999. 

4.  That  Schell  Sanitation,  Inc.'s  tariffs  shall  be  canceled  on  January  1, 1999. 

5.  That  this  order  shall  become  effective  on  December  29, 1998. 

6.  That  this  case  may  be  closed  after  January  2,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray  and  Drainer,  CC,  concur. 
Schemenauer,  C,  absent. 

Register,  Regulatory  Law  Judge 


In  the  Matter  of  Missouri  Public  Service's  Tariff  Revisions  to  be 
Reviewed  in  its  1995-1996  Actual  Cost  Adjustment. 

Case  No.  GR-96-192 
Decided  December  16,  1998 


Gas  §17.1.  The  Commission  approved  a  stipulation  and  agreement  that  resolved  all  disputes  about 
the  reasonableness  of  the  company's  storage  withdrawals  during  the  1995/1996  winter  season. 
Gas  §17.1.  The  Commission  found  that  the  company's  captive  firm  customers  received  the 
appropriate  capacity  release  credits  during  the  ACA  period  because  the  company's  sales  of  released 
capacity  to  its  marketing  affiUate  were  made  at  market  rate. 

APPEARANCES 

Dean  Cooper,  Attorney  at  Law,  Brydon,  Swearengen  &  England,  P.C.,  P.O.  Box 
456, 3 12  East  Capitol  Avenue,  Jefferson  City,  Missouri  65102-0456,  for  UtiliCorp 
United,  Inc.,  d/b/a  Missouri  PubUc  Service. 

Cherlyn  D.  McGowan,  Assistant  General  Counsel,  P.O.  Box  360,  Jefferson  City, 
Missouri  65102,  for  the  Staff  of  the  Missouri  Public  Service  Commission. 


22 


MISSOURI  PUBLIC  SERVICE 


8  Mo.  P.S.C.  3d 

Douglas  E.  Micheel,  Senior  Public  Counsel,  P.O.  Box  7800,  Jefferson  City, 
Missouri  56102,  for  the  Office  of  Public  Counsel. 

REGULATORYLAWJUDGE:  Morris  L.Woodruff 

REPORT  ANDORDER 
Procedural  History 

CaseNo.  GR-96-192was  established  on  December  13, 1995,  for  the  purpose  of 
receiving  UtiliCorp  United  Inc.,  d/b/a  Missouri  Public  Services'  (UtiliCorp' s)  annual 
cost  adjustment  (ACA)  filings  for  the  1995-1996  period.  OnOctoberSl,  1996,  the 
Commission  issued  its  standard  form  protective  order  in  response  to  a  Motion  for 
Protective  Order  filed  by  the  Staff  of  the  Missouri  Public  Service  Commission  (Staff). 
Staff  filed  its  recommendation  on  July  1, 1997.  On  July  3,  the  Commission  issued  a 
notice  to  the  parties  indicating  that  any  response  to  Staff  s  recommendation  was  to 
be  filed  no  later  than  August  4.  On  August  15,  UtiliCorp  filed  its  Response  to  Staff  s 
Recommendation  along  with  a  Motion  for  Leave  to  Late-File  Response  to  Staff 
Recommendation.  OnAugust  26,  the  Commissionissued  an  Order  Granting  UtiliCorp's 
Motion  for  Leave  to  Late-file  Response  to  Staff  Recommendation  and  directed  the 
parties  to  file  a  proposed  procedural  schedule  or  stipulation  and  agreement  no  later 
than  September  12. 

Staff  and  UtiliCorp  each  filed  proposed  procedural  schedules,  and  on  September 
25 ,  the  Commission  issued  its  Order  Establishing  Procedural  Schedule  and  Providing 
Notice.  Pursuant  to  the  procedural  schedule,  the  parties  prefiled  direct,  rebuttal  and 
surrebuttal testimony.  OnFebruary  10, 1998, UtiliCorp filedaMotiontoSupplement 
Prefiled  Rebuttal  Testimony  of  Mr.  Warnock.  OnFebruary  18,  Staff  filed  a  response 
indicating  that  Staff  did  not  obj  ect  to  UtiliCorp' s  Motion  to  Supplement  provided  that 
Staff  was  afforded  an  opportunity  to  file  reasonable  supplemental  surrebuttal.  On 
February  23,  the  Commission  issued  an  order  granting  UtiliCorp's  Motion  to 
Supplement  which  granted  Staff  an  opportunity  to  file  reasonable  supplemental 
surrebuttal  testimony.  Staff  filed  the  supplemental  surrebuttal  testimony  of  Mr. 
Wallis  on  February  27. 

A  prehearing  conference  was  held  on  March  3.  The  parties  filed  a  Hearing 
Memorandum  on  March  1 1 .  UtiliCorp  filed  a  Motion  to  Defer  Capacity  Release  Issues 
on  March  13 .  On  March  23,  the  parties  filed  a  Unanimous  Stipulation  and  Agreement 
Concerning  the  Storage  Utilizationlssue.  The  evidentiary  hearing  was  held  on  March 
24.  On  March  26,  Staff  filed  Staff  Data  Request  74  &  Response  Workpapers  marked 
as  late- filed  Exhibit  No.  22.  No  party  filed  an  objection  to  late-filed  Exhibit  No.  22. 
UtiliCorp  and  Staff  filed  initial  and  reply  briefs .  PubHc  Counsel  filed  letters  indicating 
that  it  chose  not  to  file  either  initial  or  reply  briefs. 
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StipulationandAgreement 

UtiliCorp,  Staff  and  Public  Counsel  filed  their  Unanimous  Stipulation  and 
Agreement  Concerning  Storage  Issue  (Stipulation  and  Agreement)  on  March  23 .  The 
Stipulation  and  Agreement  states  that  Staff  had  proposed  an  adjustment  to  UtiliCorp' s 
Southern  System  costs  in  the  amount  of  approximately  $5 10,000,  based  on  Staff  s 
belief  that  UtiliCorp '  s  storage  withdrawals  during  thel995/1996  winter  season  were 
not  reasonable.  UtiliCorp  had  taken  the  position  that  storage  withdrawals  were 
reasonable  given  the  circumstances  existing  at  the  time.  The  Stipulation  and 
Agreement  states  that  the  parties  have  reached  a  resolution  and  settlement  of  the 
Storage  Utilization  issue  which  they  believe  to  be  reasonable  and  beneficial  to 
ratepayers  in  that  it  would  speed  the  resolution  of  this  issue  and  avoid  the  expenses 
associated  with  litigation  and  possible  appeal. 

The  parties  agreed  that  UtiliCorp' s  Southern  System  gas  costs  should  be 
adjusted  in  the  amount  of  $  190,000.  The  parties  further  agreed  that  to  the  extent  that 
the  Commission  approves  and  adopts  the  matters  addressed  in  the  Stipulation  and 
Agreement,  the  parties  would  waive,  with  respect  to  the  Storage  Utilization  issue 
only,  their  rights  to  call,  examine  and  cross-examine  witnesses;  present  oral  argument 
or  written  briefs ;  and  their  rights  to  the  reading  of  the  transcript  and  to  j  udicial  review . 

The  Commission  has  reviewed  the  Stipulation  and  Agreement  and  determines 
that  it  is  a  reasonable  resolution  of  the  Storage  Utilization  issue.  The  Commission 
finds  that  the  Stipulation  and  Agreementis  beneficial  to  ratepayers  in  thatit  will  avoid 
the  expenses  associated  with  litigation  and  possible  appeal  of  this  issue  and  will 
speed  the  resolution  of  this  issue.  Therefore,  the  Commission  will  order  the  approval 
of  the  Stipulation  and  Agreement. 

Motion  to  Defer  Capacity  Release  Issues 

UtiUCorp  filed  a  motion  on  March  13  requesting  that  the  Commission  issue  an 
order  deferring  the  capacity  release  issues  in  the  1 994- 1 995  AC  A  and  1 995- 1 996 AC  A 
Cases  to  Case  No.  OX-98- 1 83,  In  the  Matter  of  a  Rulemaking  to  Govem  Interaffiliate 
Transactions  Among  Electric,  Gas,  Hearing,  Sewer,  and  Water  Companies.  UtiliCorp 
argued  that  the  adjustments  were  not  ripe  for  decision,  that  the  rulemaking  case 
involved  the  same  parties  and  the  same  issues,  and  that  the  issues  would  more 
appropriately  be  addressed  in  the  rulemaking  case.  Staff  opposed  that  motion. 

UtiliCorp' s  motion  to  defer  the  capacity  release  issues  to  the  rulemaking  case  was 
rendered  moot  by  the  Commission' s  April  21  order  in  Case  NumberOX-98- 1 83,  which 
rejected  all  the  proposed  rules  that  had  been  filed  in  that  case  and  closed  the  case 
effective  May  1 .  As  UtiliCorp' s  motion  is  now  moot,  it  is  denied. 

Findings  of  Fact 

The  Missouri  PubUc  Service  Commission  has  considered  aU  of  the  competent  and 
substantial  evidence  upon  the  whole  record  in  order  to  make  the  following  findings 
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of  fact.  The  Commission  has  also  considered  the  positions  and  arguments  of  all  the 
parties  in  making  these  findings.  Failure  to  specifically  address  a  particular  item 
offered  into  evidence  or  a  position  or  argument  made  by  a  party  does  not  indicate 
that  the  Commission  has  not  considered  it.  Rather  the  omitted  material  was  not 
dispositive  of  the  issues  before  the  Commission. 

Staff  witness  Michael  J.  Wallis  testified  regarding  Staffs  proposed  capacity 
release  adjustment.  Mr.  Wallis  testified  that  firm  captive  customers  of  UtiliCorp  did 
not  receive  full  credit  for  the  total  transportation  charges  collected  from  end-user 
customers  by  UtiliCorp  Energy  Solutions  (UES),amarketingaffiUateofUtiUCorp.  Mr. 
Wallis  testified  that  UES  has  established  a  special  niche  market  withregard  to  the  end- 
usecustomers  of  UtiliCorp  becauseof:  (l)UES'  affiliaterelationship  with  UtiliCorp; 
(2)  UES'  access  to  the  system  assets  of  UtiliCorp;  (3)  UES'  access  to  the  end-user 
customers  of  UtiliCorp;  and  (4)  UES'  provision  of  a  bundled  sales  service  to 
UtiliCorp' s  end-user  customers.  As  a  result  of  UES '  use  of  the  pipeline  transportation 
contracts  and  pipeline  capacity  to  serve  UtiUCorp' s  end-user  customers  and  because 
the  firm  captive  customers  are  paying  the  fixed/reservation  charges  associated  with 
the  pipeline  transportation  service,  Mr.  Wallis  stated  that  the  captive  firm  customers 
of  UtiliCorp  are  entitled  to  a  credit  equal  to  the  transportation  charges  assessed  to 
the  end-user  customers  of  UtiliCorp  by  UES. 

UtiliCorp  witness  Daniel  W.  Warnock,  the  Vice  President  -  Gas  Supply  for 
UtiUCorp,  testified  regarding  the  release  of  capacity  from  UtiUCorp  to  UES.  Mr. 
Warnock  testified  that  UES  does  not  have  a  competitive  advantage  over  other 
marketers  on  UtiliCorp' s  system.  Mr.  Warnock  pointed  out  that  UtiUCorp  releases 
its  capacity  to  entities  other  than  UES  and  that  almost  half  of  the  transportation 
customers  on  UtiliCorp' s  system  are  served  by  marketers  other  than  UES .  According 
to  Mr.  Warnock,  UtiliCorp  reviews  the  interstate  pipeline' s  electronic  bulletin  board 
and  calls  other  LDCs,  marketers  and  brokers  to  determine  that  UES  pays  theprevaiUng 
market  rate  when  it  purchases  capacity  from  UtiliCorp. 

Mr.  Warnock  testified  that  Staff  s  recommendation  will  result  in  capacity  trans- 
fers from  UtiliCorp  to  UES  at  above-market  rates .  The  result  of  this  action,  according 
to  Mr.  Warnock,  is  that  UES  will  be  forced  to  get  its  capacity  from  a  source  other  than 
UtiliCorp,  at  a  market  based  rate,  and  UtiUCorp  will  be  forced  to  find  another  purchaser 
for  its  capacity.  Mr.  Warnock  testified  that  there  is  a  high  Ukelihood  that  another 
purchaser  will  not  be  found  for  at  least  some  of  the  capacity,  so  the  end  result  will 
be  lower  capacity  transfer  credits  to  UtiliCorp' s  customers,  which  will  harm  the 
general  system  customers. 

The  Commission  finds  that  it  has  previously  addressed  this  issue  in  the  Report 
and  Order  issued  on  September  23 , 1 998  in  case  number  GR-95-273 .  In  rej  ecting  the 
Staffs  position  in  that  case,  the  Conamission  concluded  that: 

UtiliCorp' s  captive  firm  customers  received  the  appropriate 
capacity  release  credits  during  the  1994-95  ACA  period.  UtiliCorp 
presented  persuasive  testimony  demonstrating  that  its  sales  of 


MISSOURI  PUBLIC  SERVICE 


25 


8  Mo.  P.S.C.  3d 

released  capacity  to  UBS  were  made  at  market  rate.  Staffs 
testimony  corroborated  UtiliCorp's  assertion.  Staff  failed  to 
demonstrate  persuasively  any  competitive  advantage  accruing 
to  UES  as  a  result  of  these  sales,  or  any  improper  affiliate 
transactions. 

No  evidence  was  presented  in  this  case  which  would  lead  to  a  different  result  for 
the  1995-96  ACA  period  that  is  being  reviewed  in  this  case. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  Conclu- 
sions of  Law: 

UtiliCorp  United  Inc.,  d/b/a  Missouri  Public  Service,  is  a  gas  corporation  as 
defined  under  Section  386.020(  1 8),  RSMo  Supp.  1997. 

UtiliCorpUnitedInc.,d/b/aMissouri  Public  Service,  is  an  investor-owned  public 
utility  engaged  in  the  provision  of  natural  gas  service  in  the  State  of  Missouri  and, 
therefore,  is  subject  to  the  jurisdiction  of  the  Missouri  Public  Service  Commission 
under  Chapters  386  and  393,  RSMo. 

The  Commission  has  the  legal  authority  to  accept  a  stipulation  and  agreement 
as  offered  by  the  parties  as  a  resolution  of  issues  raised  in  this  case,  pursuant  to 
Section536.060,RSMoSupp.  1997. 

Orders  of  the  Commission  must  be  based  upon  competent  and  substantial 
evidence  on  the  record.  Section  536. 140,  RSMo  (1994).  Based  upon  its  findings  of 
fact,  the  Commission  concludes  that  the  adjustments  proposed  by  Staff  to  UtiUCorp' s 
gas  costs  for  the  1 995-1 996  period,  and  disputed  by  UtiliCorp,  are  not  supported  by 
competent  and  substantial  evidence  and  shall  not  be  implemented. 

ITISTHEREFORE  ORDERED: 

1.  That  the  Unanimous  Stipulation  and  Agreement  filed  by  UtiliCorp  United  Inc.,  d/ 

b/a  Missouri  Public  Service,  the  Office  of  the  Public  Counsel,  and  the  Staff  of  the  Missouri 
Public  Service  Commission  on  March  23,  1998,  is  hereby  approved  (See  Attachment  A). 

2.  That  the  Motion  to  Defer  Capacity  Release  Issues  filed  by  UtiliCorp  United  Inc., 
d/b/a  Missouri  Public  Service,  on  March  13, 1998,  is  denied  as  moot. 

3.  That  Staff  s  recommendation  to  reduce  UtiliCorp  United  Inc. ,  d^/a  Missouri  Public 
Service,  gas  costs  by  an  amount  equal  to  the  transportation  charges  assessed  to  the  end-user 
customers  of  UtiliCorp  by  UtiUCorp  Energy  Solutions,  is  denied. 

4.  That  the  Staff  Data  Request  74  &  Response  Workpapers  filed  on  March  26, 1998, 
are  received  into  the  record  as  late-filed  Exhibit  No.  22. 

5.  That  those  motions  and  objections  not  specifically  ruled  on  in  this  order  are  hereby 
denied  or  overruled. 

6.  That  this  Report  and  Order  shall  become  effective  on  December  29,  1998. 
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Crumpton,  Murray,  and  Drainer,  CC,  concur;  Lumpe,  Ch.,  dissents;  certify 
compliance  with  the  provisions  of  Section  536.080,  RSMo  1994.  Schemenauer,  C,  not 
participating. 


EDITOR' S  NOTE:  Attachment  A,  the  Stipulation  and  Agreement  in  this  case,  has 
not  been  published.  If  needed,  this  document  is  available  in  the  official  case  files  of 
the  Missouri  Public  Service  Commission. 


In  the  Matter  of  GTE  Midwest  Incorporated's  Proposed  Revision 
of  its  PSC  MO.  NO.  1  to  Introduce  LATA- wide  GTE  Extended 
Reach  Plan. 


Case  No.  Tr-98-545 
Decided  December  17,  1998 


Evidence,  Practice  and  Procedure  §  5.  The  Commission  denied  Staffs  motion  to  strike  the 
testimony  of  telephone  company's  witness  at  the  hearing  where  the  Commission  found  that  by 
a  referencing  "replacement  codes"  in  a  footnote  of  the  tariff  the  parties  had  been  put  on  notice 

that  a  service  in  the  tariff  was  only  to  be  considered  an  unbundled  service.  In  addition,  the 
Commission  found  that  Staff  had  demonstrated  it  had  notice  of  the  issue  by  questioning  the  witness 
about  the  footnote  containing  the  issue  and  that  the  intervenor  had  notice  of  the  issue  because 
the  intervener's  witness  referred  to  the  issue  in  his  testimony. 

Evidence,  Practice  and  Procedure  §23.  The  Commission  denied  Staff's  motion  to  strike  the 
testimony  of  telephone  company's  witness  at  the  hearing  where  the  Conunission  found  that  by 
a  referencing  "replacement  codes"  in  a  footnote  of  the  tariff  the  parties  had  been  put  on  notice 
that  a  service  in  the  tariff  was  only  to  be  considered  an  unbundled  service.  In  addition,  the 
Commission  found  that  Staff  had  demonstrated  it  had  notice  of  the  issue  by  questioning  the  witness 
about  the  footnote  containing  the  issue  and  that  the  intervenor  had  notice  of  the  issue  because 
the  intervenor's  witness  referred  to  the  issue  in  his  testimony. 

Rates  §  13.  The  Commission  found  that  the  service  was  not  a  toll  service  where  it  contained 
a  flat  rate  and  a  per  minute-of-use  rate  for  the  service. 

Rates  §  13.  Because  the  telephone  company  bundled  its  flat  rate  with  a  per  minute-of-use  rate, 
the  Commission  found  that  the  service  was  too  similar  to  the  company's  other  toll  services  to 
be  considered  a  local  service  and  therefore,  the  service  was  not  properly  filed  in  the  company's 
local  exchange  tariff. 

Rates  §  85.  Because  the  telephone  company  bundled  its  flat  rate  with  a  per  minute-of-use  rate, 
the  Commission  found  that  the  service  was  too  similar  to  the  company's  other  toll  services  to 
be  considered  a  local  service  and  therefore,  the  service  was  not  properly  filed  in  the  company's 
local  exchange  tariff. 

Rates  §  91.  The  Commission  found  that  the  service  was  not  a  toll  service  where  it  contained 
a  flat  rate  and  a  per  minute-of-use  rate  for  the  service. 

Rates  §  91.  Because  the  telephone  company  bundled  its  flat  rate  with  a  per  minute-of-use  rate, 
the  Commission  found  that  the  service  was  too  similar  to  the  company's  other  toll  services  to 
be  considered  a  local  service  and  therefore,  the  service  was  not  properly  filed  in  the  company's 
local  exchange  tariff. 
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Telecommunications  §  29.  The  Commission  is  not  inclined  to  recognize  a  service  as  local  where 
the  telephone  company  charges  the  customer  per  minute-of-use  for  that  service. 
Telecommunications  §  29.  Because  the  telephone  company  bundled  its  flat  rate  with  a  per 
minute-of-use  rate,  the  Cormnission  found  that  the  service  was  too  similar  to  the  company's  other 
toll  services  to  be  considered  a  local  service  and  therefore,  the  service  was  not  properly  filed  in 
the  company's  local  exchange  tariff. 

Telecommunications  §  31.  Because  the  telephone  company  bundled  its  flat  rate  with  a  per 
minute-of-use  rate,  the  Commission  found  that  the  service  was  too  similar  to  the  company's  other 
toll  services  to  be  considered  a  local  service  and  therefore,  the  service  was  not  properly  filed  in 
the  company's  local  exchange  tariff. 

Telecommunications  §  34.  The  Commission  is  not  inclined  to  recognize  a  service  as  local  where 
the  telephone  company  charges  the  customer  per  minute-of-use  for  that  service. 
Telecommunications  §  45.  The  Commission  found  that  the  telephone  company's  tariff  that 
did  not  separate  the  extended  calling  plan  from  the  basic  local  service  for  the  purposes  of  resale 
by  competitors,  would  preclude  any  effective  facilities-based  local  competition  by  resale,  and 
therefore,  the  tariff  should  be  rejected. 

Telecommunications  §  5.    The  Commission  has  authority  to  review  all  tariffs  filed  with  the 
Commission  and  to  reject  or  suspend  tariffs  that  fail  to  comply  with  state  law.  Commission  rule 
or  order,  if  they  include  unjust  or  unreasonable  rates,  or  are  not  in  the  pubUc  interest. 
Evidence,  Practice  and  Procedure  §  26.   The  burden  of  proof  to  show  that  a  proposed  tariff 

is  just  and  reasonable  is  upon  the  company  filing  the  tariff. 

Telecommunications  §  45.  The  Commission  concluded  that  pursuant  to  Section  251(b)(1)  of 
the  Telecommunications  Act  of  1996,  each  local  exchange  carrier  has  the  duty  not  to  prohibit, 
and  not  to  impose  unreasonable  or  discriminatory  limitations  on,  the  resale  of  its  telecommuni- 
cations services. 

Telecommunications  §  45.  The  Conmiission  concluded  that  pursuant  to  Section  251(c)(4)  of 
the  Telecommunications  Act  of  1996,  local  exchange  carrier  have  the  duty  to  offer  for  resale 
at  wholesale  rates  any  teleconrniunications  service  that  the  carrier 

APPEARANCES 

Thomas  B.  Weaver,  Armstrong,  Teasdale,  Schlafly  &  Davis,  One  Metropolitan 

Square,  Suite  2600,St.  Louis,  Missouri  63 102-2740,  for  GTE  Midwest  Incorporated. 

MarkW.  Cow/ey, Newman, Comley& Ruth P.C., 601  Monroe  Street, Suite  301, 
Post  OfficeBox  537,  Jefferson  City,  Missouri  65 102-0537,  for  CompTel-Mo. 

Kenneth  A.  Schifman,  Attorney,  Sprint  Communications  Company  L.P., 
8140  Ward  Parkway,  5E,  Kansas  City,  Missouri  64 11 4,  for  Sprint  Communications 
Company  L.P. 

PaM/5.£)efort/,Lathrop&  Gage,  2345  Grand  Boulevard,  Suite  2500,  Kansas  City, 
Missouri  64108,  for  AT&T  Communications  of  the  Southwest,  Inc. 

StephenF.  Mom*,  Attorney,  MCI  Telecommunications  Corporation,  701  Brazos, 
Suite  600,  Austin,  Texas  78701,  forMCI  Telecommunications  Corporation. 

Craig  S.  Johnson,  Andereck,  Evans,  Milne,  Peace  &  Baumhoer,  305  East 
McCarty  Street,  Post  Office  Box  1438,  Jefferson  City,  Missouri  65102,  for:  Alma 
Telephone  Company,  Chariton  Valley  Telephone  Corporation,  Choctaw  Telephone 
Company,  Mid-Missouri  Telephone  Company,  Modem  Telecommunications  Com- 
pany, MoKan  Dial,  Inc.,  Northeast  Missouri  Rural  Telephone  Company,  and 
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Peace  Valley  Telephone  Company  (the  Mid-Missouri  Group  of  Local  Exchange 
Companies). 

W.R.  England,  III,  Brydon,  Swearengen& England,  P.C.,  312  EastCapitol  Avenue, 
Post  Office  Box  456,  Jefferson  City,  Missouri  65 102,  for:  ALLTEL  Missouri,  Inc., 
BPS  Telephone  Company,  Cass  County  Telephone  Company,  Citizens  Telephone 
Company  of  Higginsville,  Missouri,  Inc.,  Craw-Kan  Telephone  Cooperative,  Inc., 
Ellington  Telephone  Company,  Farber  Telephone  Company,  Goodman  Telephone 
Company,  Inc.,  Granby  Telephone  Company,  Grand  River  Mutual  Telephone  Cor- 
poration, Green  Hills  Telephone  Corporation,  Holway  Telephone  Company,  lamo 
Telephone  Company,  KLM  Telephone  Company,  Kingdom  Telephone  Company, 
Lathrop  Telephone  Company,  Le-Ru  Telephone  Company,  Mark  Twain  Rural  Tele- 
phone Company,  McDonald  County  Telephone  Company,  Miller  Telephone  Com- 
pany, New  Florence  Telephone  Company,  New  London  Telephone  Company, 
Orchard  Farm  Telephone  Company,  Oregon  Farmers  Mutual  Telephone  Company, 
Ozark  Telephone  Company,  Rock  Port  Telephone  Company,  Seneca  Telephone 
Company,  Steelville  Telephone  Exchange,  Inc.,  and  Stoutland Telephone  Company 
(the  Small  Telephone  Company  Group). 

Michael  F.  Dandino,  Senior  PubUc  Counsel,  Office  of  the  Public  Counsel,  Post 
Office  Box  7800,  Jefferson  City,  Missouri  65 102,  for  the  Office  of  the  Public  Counsel 
and  the  public. 

Penny  G.  Baker,  Deputy  General  Counsel,  wADennisL.  Frey,  Assistant  General 
Counsel,  Missouri  Public  Service  Commission,  Post  Office  Box  360,  Jefferson  City, 
Missouri  65 102,  for  the  staff  of  the  Missouri  Pubhc  Service  Commission. 

REGULATORYLAW  JtlDGE:    Nancy  Dippell,  Senior. 

REPORT  ANDORDER 
Procedural  History 

GTE  Midwest  Incorporated  (GTE)  submitted  proposed  revisions  to  its  Local 
Exchange  Tariff,  PS C  MO.  NO.  1  onMay  22, 1998.  The  proposed  revision  offers  an 
optional  one-way,  local  calling  plan  called  the  GTE  Extended  Reach  Plan  (ERP)  which 
allows  the  customer  to  call  all  exchanges  within  the  customer's  Local  Access 
Transport  Area  (LATA).  The  tariff  sheets  had  an  effective  date  of  June  22. 

On  June  2  AT&T  Communications  of  the  Southwest,  Inc.  (AT&T)  and  the 
Mid-Missouri  Group  of  local  exchange  teleconnmunications  companies  (MMG)' 


'  For  purposes  of  this  case,  the  Mid-Missouri  Group  consists  of:  Alma  Telephone  Company, 
Chariton  Valley  Telephone  Corporation,  Choctaw  Telephone  Company,  Mid-Missouri 
Telephone  Company,  Modem  Telecommunications  Company,  MoKan  Dial,  Inc.,  Northeast 
Missouri  Rural  Telephone  Company,  and  Peace  Valley  Telephone  Company. 
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each  filed  applications  to  intervene  and  motions  to  suspend  the  tariff.  Similar 
applications  to  intervene  and  motions  to  suspend  were  later  filed  by  MCI  Telecom- 
munications Corporation  (MCI),  CompTel-Mo,  and  the  Small  Telephone  Company 
Group  (STCG).'  On  June  8  the  Staff  of  the  Conmiission  (Staff)  filed  a  motion  to 
suspend  the  tariff. 

The  Commission  issued  an  order  on  June  1 1  granting  intervention  to  MCI, 
AT&T,  CompTel-Mo,  STCG,  and  MMG.  The  Commission  suspended  the  tariff 
sheets  until  October  20,  1998,  scheduled  an  early  prehearing  conference,  and 
directed  the  parties  to  file  a  procedural  schedule.  On  June  26  Sprint  Communications 
Company  L.P.  (Sprint)  filed  an  Application  for  Intervention.  The  parties  met  in 
prehearing  conference  on  July  1  at  which  time  Sprint' s  motion  to  intervene  was 
granted  by  the  Regulatory  Law  Judge. 

On  July  9  GTE  and  Staff  filed  a  joint  motion  to  establish  a  procedural  schedule 
and  requested  that  a  protective  order  be  issued.  On  July  10  MCI,  AT&T,  Sprint, 
CompTel-Mo,  MMG,  STCG,  and  the  Office  of  the  Public  Counsel  (OPC)  filed  a  joint 
response.  On  July  16  the  Commission  issued  an  order  establishing  a  procedural 
schedule,  granting  a  protective  order,  and  further  suspending  the  tariff  until 
December  20,  1998.  The  parties  prefiled  testimony  and  a  hearing  was  held  on 
September  14, 15,  and  17. 

The  Commission  filed  seven  separate  Notice  of  Ex  Parte  Contact  memorandums 
in  this  case  on  October  15, 19, 21,  and  November  3.  The  notices  state  that  comments 
relating  to  this  case  were  received  by  the  Commission  from  members  of  the  general 
public. 

On  October  7  the  Commission  established  a  briefing  schedule  directing  that  late- 
filed  exhibits  were  due  on  October  13,  initial  briefs  were  due  October  28,  and  reply 
briefs  were  due  November  12. 

An  Order  further  suspending  tariffs  was  issued  on  December  10  which  sus- 
pended the  tariff  until  January  20, 1999. 

Pending  Motions  and  Late-Filed  Exhibits 

At  the  hearing.  Exhibit  No.  1 7HC^  was  reserved  for  late-filing  by  GTE  of  an 


^For  purposes  of  this  case,  the  Small  Telephone  Company  Group  consists  of:  BPS  Telephone 
Company,  Cass  County  Telephone  Company,  Citizens  Telephone  Company  of  Higginsville, 
Missouri,  Inc.,  Craw-Kan  Telephone  Cooperative,  Inc.,  Ellington  Telephone  Company, 
Farber  Telephone  Company,  Goodman  Telephone  Company,  Inc.,  Granby  Telephone 
Company,  Grand  River  Mutual  Telephone  Corporation,  Green  Hills  Telephone  Corpora- 
tion, Holway  Telephone  Company,  KLM  Telephone  Company,  Kingdom  Telephone 
Company,  Lathrop  Telephone  Company,  Le-Ru  Telephone  Company,  Mark  Twain  Rural 
Telephone  Company,  McDonald  County  Telephone  Company.  Miller  Telephone  Com- 
pany, New  Florence  Telephone  Company,  New  London  Telephone  Company,  Orchard  Farm 
Telephone  Company,  Oregon  Farmers  Mutual  Telephone  Company,  Ozark  Telephone 
Company,  Rock  Port  Telephone  Company,  Seneca  Telephone  Company,  Steelville  Tele- 
phone Exchange,  Inc.,  and  Stoutland  Telephone  Company. 
^  "HC"  denotes  highly  confidential  material. 
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exhibit  showing  the  percentage  of  traffic  terminating  in  exchanges  of  GTE,  SWBT, 
and  other  local  exchange  companies.  Exhibit  No.  18  was  reserved  for  GTE  to  file  a 
list  of  companies  in  Missouri  with  which  GTE  has  a  "bill  and  keep"  arrangement. 
Exhibit  No.  20HC  was  reserved  for  GTE  to  file  the  breakdown  of  projected  minutes 
of  usage  between  business  and  residential  customers.  Exhibit  No.  24  was  reserved 
for  CoMPTEL-Motofileadiagramexplaininghow  aggregation  of  ERPwould  work  and 
Exhibit  No.  25  was  reserved  for  GTE  to  file  a  similar  diagram.  Exhibit  No.  26?*  was 
reserved  for  GTE  to  file  the  switch  translations  procedures  which  will  be  required  to 
implementERP.  GTEandCoMPTEL-MofiledthoseexhibitsonOctober  13.  Therewere 
noobjections  and  late-filed  Exhibits  No.  17HC,  18, 20HC,  25  and26Pwere  received 
into  the  record. 

On  October  28  GTE,  OPC,  Sprint,  MMG,  CompTel-Mo,  MCI,  andSTCG  submit- 
ted their  initial  briefs.  On  October  29  Staff  filed  aMotion  to  Accept  Filing  Out  of  Time 
along  with  its  initial  brief.  On  November  1 0  Sprint  filed  its  Revised  Initial  Brief  and 
also  filed  a  Notice  of  FiUng  in  Error  and  Substitution  of  Revised  Initial  Brief  for  Initial 
Brief. 

Reply  briefs  were  filed  on  November  12  by  MCI,  GTE,  Sprint,  STCG,  and  Staff. 
CompTel-Mo  filed  a  Motion  to  Accept  Reply  Brief  for  FiUng  One  Day  Out  of  Time 
and  its  reply  brief  on  November  13.  MMG  filed  its  reply  brief  on  November  16  with 
no  request  for  the  Commission  to  accept  it  out  of  time. 

No  objections  to  Staff,  CompTel-Mo,  Sprint,  or  MMG' s  briefs  or  reply  briefs  were 
received. 

During  the  course  of  the  hearing  Staff  objected  to  any  testimony  presented  at  the 
hearing  by  GTE' s  witnesses  related  to  the  bundling  of  ERP  with  basic  local  service. 
The  objection  was  reduced  to  writing  and  a  Motion  to  Strike  Supplemental  Testimony 
was  filed  by  Staff  on  September  15. 

Staff  argues  in  its  motion  that  nowhere  in  the  tariff  filing  and  specifically,  not  in 
PSC  MO.  NO.  1,  Section  4,  Original  Sheet  32,  Paragraph  B.,  entitled  "Service  De- 
scription," is  there  an  indication  thatERP  refers  to  a  "bundled"  service  which  includes 
localexchangemontlilyaccessservice,ExtendedAreaService,andERP.  Staff  states 
that  "no  party  had  any  notice  or  had  any  indication  that  the  GTE  Extended  Reach  Plan, 
as  proposed  in  the  tariff  filed  on  May  22,  1998,  as  amended  by  testimony  filed  by 
Mr.  Grahamon  August  31, 1998,  was  a  service  that  was  only  to  be  considered  as  a 
bundled  service."^  As  support  for  its  argument  that  the  testimony  relating  to  ERP 
being  a  "bundled"  service  should  be  stricken  from  the  record.  Staff  attached  to  its 
motion  an  Order  Concerning  Motions  to  Dismiss  and  Motion  to  Strike,  issued  on 
July  12, 1995,  in  Case  No.  TR-95-241. 


""P"  denotes  proprietary  information. 

'  Motion  To  Strike  Supplemental  Testimony,  paragraph  9. 
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In  Case  No.  TR-95-241,  the  Commission  directed  that  a  Joint  Recommendation 
and  prefiled  rebuttal  testimony  of  one  witness  be  stricken  from  the  record  because 
they  were  related  to  service  by  local  exchange  companies  (LECs)  that  were  not  a  part 
of  the  tariff  at  issue.  The  Commission  stated  that  "[s]ervice  by  those  LECs  was  not 
part  of  the  initial  tariff  sheets  and  it  is  those  companies'  addition  through  the  Joint 
Recommendation  that  renders  the  Joint  Recommendation  so  inconsistent  with  the 
initial  pleading  that  it  cannot  be  maintained  in  this  case." 

GTE  responded  to  Staff's  objection  by  filing  a  Memorandum  in  Opposition  to 
Motion  to  Strike  on  September  25.  GTE  states  in  its  response  that:  "The  terms  of  the 
tariff  are  clear. . . .  Under  the  tariff,  this  Plan  is  defined  as  an  optional  extension  of 
a  customer's  basic  local  service."'' 

The  tariff  does  not  "clearly"  define  ERP  as  being  "bundled"  with  basic  local 
service.  However,  the  tariff  does  indicate  in  the  footnote  at  Original  Sheet  35  that 
"replacement  codes"  will  be  used  for  customers  subscribing  to  ERP.  And,  Sprint's 
witness,  David  E.  Stahly,  recognized  that  a  potential  problem  existed  when  he 
testified,  "GTE  will  only  allow  CLECs  to  resell  the  Extended  Reach  Plan  if  the  CLEC 
also  resells  GTE's  local  service."'  In  addition,  Staff's  counsel  was  suspicious 
enough  of  the  language  in  the  footnote  to  cross-examine  GTE's  witness, 
Michael  V.  Chopp,  regarding  the  meaning  of  the  word  "from"  in  the  footnote. 

The  Commission  finds  that  although  the  tariff  does  not  clearly  define  the  service 
as  "bundled"  with  basic  local  service,  at  least  one  party  did  identify  the  problem  prior 
to  hearing,  and  even  Staff  cross-examined  Mr.  Chopp  regarding  the  footnote  in  the 
tariff.  The  inclusion  of  the  testimony  explaining  the  "bundling"  language  will  not 
unduly  prejudice  Staff,  OPC,  or  the  intervenors  to  this  matter  as  it  points  out  the 
confusion  regarding  the  explanations  as  to  what  service  is  being  provided  under  the 
language  in  the  tariff. 

The  Commission  finds  that  the  testimony  regarding  the  "bundling"  of  this  service 
should  be  allowed  and,  therefore,  it  will  not  be  stricken  from  the  record. 

Discussion 

GTE  provides  telecommunications  services  in  various  exchanges  throughout  the 
state  of  Missouri.  GTE  proposed  changes  to  its  Local  Exchange  Tariff.  PSC  MO. 
NO.  1 ,  to  introduce  an  optional  calling  service  entitled  the  GTE  Extended  Reach  Plan 
(ERP).  ERP  allows  local  customers  of  GTE  to  call  anywhere  in  the  Local  Access  and 
Transportation  Area  (LATA)  for  up  to  thirty  hours  for  a  monthly  fee.  If  more  than 
thirty  hours  of  calls  are  made  per  month,  the  calls  after  thirty  hours  are  billed  on  a  per 
minute  basis. 

1 .     Should  GTE's  Extended  Reach  Plan  be  classified  as  a  local  or  a  toll  service? 

GTE  witness,  Michael  V.  Chopp,  testified  that  ERP  has  many  characteristics 
which  make  it  similar  to  local  service.  Mr.  Chopp  testified  that  ERP  uses  a  seven 

'  GTE's  Memorandum  in  Opposition  to  Motion  to  Strike,  p.  1. 
'  Rebuttal  Testimony  of  David  E.  Stahly,  p.  5, 11.  6-7. 
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or  ten  digit  dialing  pattern  instead  of  a  1  +  dialing  pattern  which  is  usually  associated 
with  toll  plans .  Mr.  Chopp  stated  that  ERP  is  similar  to  the  Metropolitan  Calling  Area 
(MCA)  service  in  that  it  is  completely  optional  for  the  customer,  and  that  MCA  is 
considered  a  local  calling  plan.  Mr.  Chopp  also  testified  that  this  service  is 
provisioned  in  the  switch  like  other  services  which  are  considered  local  services. 

GTE  also  argues  in  its  initial  brief  that  "[t]he  designation  of  local  is  also  consistent 
with  customers'  needs  and  desires  for  local  calling."**  AlthoughMr.  Chopp  testifies 
that  ERP  was  filed  in  response  to  GTE' s  customers'  needs  for  expanded  calling  plans, 
GTE  did  not  present  any  specific  evidence  of  this  conclusion.  On  the  contrary, 
Mr.  Chopp  stated  during  cross-examination  that  GTE  had  not  conducted  any 
customer  surveys  to  determine  if  customers  desired  this  particular  plan,  and  had  not 
conducted  any  customer  surveys  for  this  plan  to  determine  if  customers  would  prefer 
a  local  dialing  pattern. 

Mr.  Chopp  stated  in  response  to  a  question  during  cross-examination  that  it  is 
important  to  have  the  plan  classed  as  local  because  that  is  how  GTE  has  it  in  its 
marketing  plan.  Mr.  Chopp  testified  that  GTE  thought  it  could  better  keep  contact 
with  its  customers  if  the  service  was  classed  as  local. 

Mr.  Chopp  testified  in  response  to  cross-examination  by  CompTel-Mo  that  it  was 
his  understanding  that  a  call  made  under  the  ERP  plan  would  use  the  same  network 
that  is  used  for  intraLATA  toll  calling.  Also  in  response  to  questions  from 
CompTel-Mo,  Mr.  Chopp  indicated  that  the  per  minute  charge  for  calls  over  the  initial 
thirty-hour  block  of  time  was  chosen  because  of  how  it  compared  with  toll  rates  for 
the  same  calls. 

Both  MCI  and  CompTel-Mo  argue  that  this  service  cannot  be  classified  as  a  local 
service  under  the  statutory  definition.  MCI  and  CompTel-Mo  quote  Sec- 
tion 386.020(31),  Revised  Statutes  of  Missouri,  which  defines  a  "local  exchange 
telecommunications  service"  as  a  telecommunications  service  "between  points 
within  an  exchange,"  and.  Section  386.020(24)  which  defines  "interexchange  tele- 
communications service"  as  service  "between  points  in  two  or  more  exchanges." 
These  intervenors  argue  that  since  this  is  a  service  between  exchanges,  it  must  not 
be  classified  as  a  local  service. 

GTE  argues  that  ERP  should  not  be  classified  as  a  toll  service  simply  because  it 
is  interexchange.  Both  OPC  s  witness,  Barbara  Meisenheimer,  and  CompTel-Mo' s 
witness,  Michael  J.  Ensrud,  testified  during  cross-examination  that  subscribers  in 
the  St.  Louis  MCA  make  interexchange  calls  which  are  considered  local  calls.  GTE 
argues  that  the  statutory  definitions  do  not  preclude  the  Commission  from  classify- 
ing services  in  different  portions  of  a  company's  tariff. 


GTE's  Initial  Brief,  p.  4. 
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Ms.  Meisenheimer  testified  that  it  was  the  OPC's  position  that  this  plan  should 
be  considered  toll  because  it  is  a  replacement  to  COS,  which  is  a  toll  plan.  During 
cross-examination,  Mr.  Chopp  agreed  that  ERP  is  a  substitute  for  toll  services.  GTE 
argues  that  this  plan  should  not  be  considered  toll  simply  because  it  is  a  substitute 
for  other  toll  plans,  as  it  is  also  a  substitute  for  MCA  which  is  classified  as  a  local  plan. 
CompTel-Mo  argues  in  its  brief  that  in  the  "limited  situations  in  which  calling  between 
exchanges  has  been  classified  as  'local,'  the  Commission  judged  the  intensity  of 
interactivity  between  the  exchanges,  and  based  upon  the  calling  patterns  and 
communications,  concluded  that  the  two  exchanges  should  be  treated  as  one."' 

OPC,  CompTel-Mo,  Staff,  and  Sprint  argue  that  in  Case  No.  TT-98-351'^  the 
Commission  rejected  arguments  similar  to  GTE' s  in  determining  that  Southwestern 
Bell  Telephone  Company's  LATA-wide  tariff  was  not  a  local  calling  plan. 

Staff's  witness,  BenD.  Childers,  Ph.D.,  indicates  that  a  local  calling  plan  is 
generally  based  on  a  community  of  interest  standard.  Staff  argues  that  GTE  has 
offered  no  evidence  which  indicates  that  a  community  of  interest  exists  within  the 
ERP's  calling  scope.  CompTel-Mo's  witness,  Mr.  Ensrud,  also  testified  that  calls 
under  this  plan  are  likely  to  originate  and  terminate  at  points  over  100  miles  apart. 
According  to  Mr.  Ensrud,  there  is  not  likely  to  be  a  community  of  interest  between 
those  locations  "unlike  the  degree  of  interaction  which  typically  exists  between 
locations  classified  as  'local'"."  CompTel-Mo  argues  further  that  there  was  no 
evidence  presented  regarding  the  activity  level  within  each  LATA  being  so  strong 
as  to  justify  the  local  classification. 

GTE  argues  that,  as  Ms.  Meisenheimer  testified  on  behalf  of  OPC,  and 
Robert  G.  Schoonmaker  on  behalf  of  STCG,  no  community  interest  study  was  done 
between  all  the  communities  in  the  St.  Louis  MCA  and  it  is  a  plan  which  is  classified 
as  local.  Staff  argues  that  it  is  inherently  reasonable  to  assume  that  a  metropolitan 
area  has  a  community  of  interest. 

Staff  and  many  of  the  intervenors  make  the  general  argument  that  this  plan  has 
more  characteristics  of  toll  than  of  local  and  should  therefore  be  classified  as  toll. 
Dr.  Childers  testified  on  behalf  of  Staff  that  ERP  is  very  similar  to  GTE' s  "Between 
Friends"  toll  calling  plan  which  allows  the  customer  a  one-hour  block  of  time  and  $.13 
per  minute  after  the  initial  hour.  Also,  according  to  Dr.  Childers,  GTE  offers  an 
unlimited  use  intraLATA  toll  calling  plan  which  is  generally  referred  to  as  the 
"Community  OptionalService(COS)replacement" plan. Dr.  Childers  also  testified 
that  Staff  considers  the  one-way  nature  of  this  calUng  plan  to  be  more  consistent  with 
toll  plans  than  local. 

'  Initial  Brief  of  CompTel-Mo,  p.  9. 

"In  the  Matter  of  Southwestern  Bell  Telephone  Company's  Tariff  Revisions  Designed  to 
Introduce  a  LATA-wide  Extended  Area  Service  (EAS)  Called  Local  Plus,  and  a  One- Way  COS 
Plan." 

"  Rebuttal  Testimony  of  Michael  J.  Ensrud,  p.  5. 

'^This  calling  plan  is  the  Extended  Exchange  Calling  Plan  (EECP)  located  in  GTE's  Long 
Distance  Message  Telecommunications  Service,  PSC  MO.  NO.  3. 
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Staff  also  notes  that  the  price  structure  is  not  merely  a  "flat  rate"  like  other  local 
service,  but  rather  has  a  per-minute  element  after  the  initial  thirty-hour  block. 

Staff  recommended  in  its  brief,  as  did  the  STCG,  that  if  the  Commission  should 
decide  that  this  service  is  a  "hybrid"  of  local  and  toll,  it  should  specify  how  the  various 
aspects  of  the  service  should  be  treated.  The  Staff  recommended  that  the  Commis- 
sion should: 

a.  require  that  the  service  be  available  for  resale  at  wholesale 
discount  rates  to  both  CLECs  and  IXCs,  and  that  the  func- 
tions to  accompUsh  this  are  in  place  before  GTE  offers  the 
service  to  the  pubUc; 

b.  require  dialing  parity; 

c.  be  certain  the  service  is  priced  appropriately;  and 

d.  require  proper  detailed  billing  for  customers. 

MMG,  CompTel-Mo,  and  STCG  also  argue  that  ERP  has  more  characteristics  of 
toll  service  than  of  local  and  is  therefore  properly  classed  as  a  toll  calling  plan.  For 
instance,  STCG's  witness,  Mr.  Schoonmaker,  and  CompTel-Mo's  witness, 
Mr.  Ensrud,  each  testified  that  the  payment  of  terminating  access  charges  as 
intercompany  compensation  is  consistent  with  toll  calling  plans  rather  than  local. 

Michael  J.  Pauls,  on  behalf  of  AT&T  also  testified  that  ERP  should  be  classed 
as  toll  due  to  the  long  distances  over  which  a  call  can  be  made  and  the  fact  that 
terminating  access  charges  will  be  paid  as  intercompany  compensation.  Furthermore, 
GTE' s  witness,  Thomas  L.  Vogel,  testified  that  he  was  not  aware  of  any  other  local 
calling  plans  for  which  GTE  pays  terminating  access  charges  as  a  method  of 
intercompany  compensation. 

STCG  argues  that  by  classifying  ERP  as  a  local  calling  plan,  geographic  deaveraging 
of  toll  is  likely  to  result.  Mr.  Schoonmaker  proposed  a  hypothetical  situation  in  his 
testimony  that  suggested  that  if  GTE  were  allowed  to  classify  this  plan  as  local,  an 
interexchange  carrier  might  decide  to  classify  every  call  within  75  miles  of  the 
St.  Louis  or  Kansas  City  metropolitan  areas  as  local  and  charge  a  substantially  lower 
rate  than  its  toll  rate  in  the  rural  areas.  STCG  did  note  that  if  GTE  shows,  and  the 
Commission  finds,  that  such  geographic  deaveraging  is  in  the  pubhc  interest,  there 
is  no  violation  of  the  statute. 

2.  What  is  the  appropriate  costu^  standard  for  Extended  Reach? 
and 

3.  Is  unputation  required  for  Extended  Reach? 

GTE's  witness,  James  L.  Graham,  testified  that  the  Total  Service  Long  Run 
Incremental  Cost  (TSLRIC)  is  the  appropriate  costing  standard  for  ERP.  Mr.  Graham 
stated  that  GTE  did  not  impute  the  cost  of  switched  access  charges  to  ERP  because 
an  imputation  test  is  not  necessary  where  a  service  is  available  for  resale.  GTE  argues 
that  the  Commission  made  such  a  finding  in  its  order  in  Case  No.  TT-98-35 1 . 
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GTE  also  argues  that  imputation  is  not  necessary  because  ERP  is  a  local  service 
and  imputation  has  not  traditionally  been  required  for  local  services.  Mr.  Graham 
testified  that  ERP  covers  incremental  costs  and  makes  a  positive  contribution  as 
shown  by  the  cost  study  in  Ex.  7HC  (Schedule  JLG-4). 

The  STCG  argues  that  there  are  at  least  three  flaws  in  GTE's  cost  study. 
Mr.  Schoonmaker  testified  on  behalf  of  the  STCG  that  GTE' s  cost  study  is  based  on 
forward-looking  TSLRIC,  not  the  cost  of  the  network  today  or  the  cost  of  the  local 
loop.  Mr.  Schoonmaker  also  stated  that  GTE's  cost  study  did  not  include  the  cost 
of  the  class  of  service  restrictions  in  the  switch. 

The  STCG  argues  that  the  ERP  is  a  toll  service,  or  if  not  purely  toll,  than  it  is  a  hybrid 
of  local  and  toll  like  S  WBT' s  Local  Plus®  in  Case  No.  TT-98-35 1 .  STCG  states  in  its 
brief,  that  because  ERP  is  mostly  toll,  imputation  of  access  charges  is  necessary. 

The  STCGpresented  Exhibit  22HC  at  the  hearing  to  support  its  argument  that  ERP 
would  not  pass  a  cost  study  using  imputed  access  charges  (imputation  test). 
Although  Mr.  Graham  testified  that  GTE  did  not  conduct  its  own  imputation  study, 
he  agreed  that  Exhibit  22HC  showed  that  ERP  would  fail  an  imputation  test. 

The  STCG  also  argues  that  GTE  has  not  provided  any  specific  support  for  the 
rates  it  intends  to  charge.  Mr.  Schoonmaker  testified  that  he  found  no  support  for 
the  price  of  the  thirty-hour  block  of  time  or  for  the  per  minute  charges. 

MCI  and  Staff  argue  that  GTE  wants  to  have  this  service  classified  as  local  so  that 
it  can  avoid  having  to  pass  an  imputation  test.  Staff  s  witness,  Childers,  testified  that 
by  classifying  the  service  as  local  rather  than  toll,  GTE  is  trying  to  avoid  proving  that 
the  service  is  offered  above  cost.  Staff,  CompTel-Mo,  and  MCI  argue  that  the  service 
should  be  classified  as  a  toll  service,  and  therefore,  imputation  of  access  charges  is 
necessary. 

Mr.  Schoonmaker  and  Mr.  Ensrud  testified  that  GTE  must  impute  the  cost  of 
access  because  ERP  is  a  toll  service.  Mr.  Ensrud  stated  that  "GTE  should  'impute' 
the  cost  of  applicable  access  to  itself,  as  if  a  carrier  was  providing  an  identical  toll 
service  and  GTE  was  charging  underlying  access  to  a  provider  different  than  itself."" 
Mr.  Ensrud  also  testified  that  if  GTE  is  allowed  to  price  ERP  below  its  actual  costs, 
then  no  other  carrier  will  be  able  to  offer  a  competitively  priced  service  because  a 
competing  carrier  will  have  to  pay  terminating  access  charges  which  wiU  cost  more 
than  GTE' s  retail  price  for  ERP. 

Sprint  argues  that  the  appropriate  costing  standard  is  TSLRIC  plus  imputed 
access  charges.  Sprint  suggests  that  in  the  alternative.  Commission  should  order 
GTE  to  reduce  its  access  charges  to  TELRIC  costs. 

4.  Should  Extended  Reach  be  combined  on  the  customer's  bill  with  other 
elements  of  "local"  service? 

GTE  argues  that  it  is  appropriate  to  combine  the  rate  for  ERP  with  the  customer' s 
rate  for  basic  local  service  because  the  customer  would  be  purchasing 
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a"totallocalservicepackage."  However, GTE' s  witness, Michael  V.  Chopp, testified 
at  the  hearing  that  GTE  would  separate  ERP  for  billing  purposes  if  the  Commission 
found  that  was  necessary. 

Ms.  Meisenheimer  testified  on  behalf  of  OPC  that  combining  the  rates  will 
provide  the  customer  with  less  information  and  would  be  confusing.  OPC  argues  that 
because  this  is  not  an  unlimited  flat-rated  calling  plan,  combining  ERP  with  basic  local 
service  elements  would  hinder  the  consumer  in  his  or  her  ability  to  compare  prices 
of  essential  services. 

Staff  argues  that  combining  the  two  costs  would  be  contrary  to  4  CSR 240- 3 3 . 040 
which  requires  the  bills  to  state  clearly  the  amount  for  basic  service,  and  to 
Section  392.455,  RSMo,  which  requires  that  "all  providers  [of  basic  local  telecommu- 
nications service]  must  offer  basic  local  teleconmiunications  service  as  a  separate 
and  distinct  service."  Both  CompTel-Mo  and  MCI  argue  that  combining  the  costs 
is  not  appropriate  nor  in  accordance  with  the  Commission's  decision  in  Case 
No.Tr-98-351. 

5.  Should  the  customer's  bill  contain  call-detailed  information? 

Although  the  tariff  as  submitted  does  not  include  a  provision  for  optional  detailed 
billing,  Mr.  Graham  testified  that  GTE  is  willing  to  make  call-detail  billing  available  for 
a$1.00monthly  charge.  Staff  argues  that4  CSR204-33.040(6)requiresdetailedbilling 
on  every  bill  because  this  is  a  toll  service.  OPC  argues  that  the  Commission  found 
in  Case  No.  TT-98-35 1  that  detailed  billing  at  no  more  than  nominal  fee  is  required. 
CompTel-Mo  and  MCI  agree  with  OPC  and  also  argue  that  "[i]f  the  rate  for  the  ERP 
is  embedded  in  the  price  of  local  service,  the  customer  will  be  unable  to  make  a 
meaningful  comparison  of  ERP  versus  MTS  rates.'"* 

6.  ShouldresaleofExtendedReachbemadeavailabletoIXCsand/orCLECs? 

Mr.  Graham  and  Mr.  Chopp  testified  on  behalf  of  GTE  that  this  plan  is  a  local  plan 
and,  therefore,  IXCs  would  not  be  authorized  to  resell  ERP  without  certification  as 
a  local  carrier.  Mr.  Graham  and  Mr.  Chopp  also  testified  that  ERP  would  not  be 
available  for  resale  by  itself.  The  reseller  would  also  be  required  to  purchase  GTE' s 
basic  local  service.  GTE  argues  that  because  ERP  is  an  additive  to  local  service  it 
cannot  be  separated  for  resale  purposes  from  basic  local  service.  As  support  for  its 
argument,  GTE  points  to  Mr.  Schoonmaker's  cross-examination  testimony.  The 
relevant  exchange  between  Mr.  Weaver,  counsel  for  GTE,  and  Mr.  Schoonmaker, 
witness  for  the  STCG,  is  as  follows: 

Q.  Okay.  Wouldn't  you  agree  that  there  are  several  functional  obstacles  or 
issues  [toj  provisioning  GTE' s  ERP  plan  which  essentially  expands  local  service  to 
a  basic  local  service  being  provided  by  another  CLEC  through  its  own  switching? 
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A.  I'd  agree  there  is  substantial  issues  there.  I'm  not  sure  I  could  identify  all 
of  them,  but  there  certainly  are  a  number  of  issues  there  that  would  have  to  be 
considered. 

(emphasis  added).  Tr.  p.  527. 

The  STCG  argues  in  its  reply  brief  that  the  above  exchange  does  not  support 
GTE's  contention  that  Mr.  Schoonmaker  was  admitting  to  there  being  obstacles  to 
provisioning  ERP  so  that  a  facilities-based  CLEC  can  provide  the  service. 

Mr.  Schoonmaker  did  testify  under  cross-examination  that  he  was  not  aware  of 
any  local  calling  service  that  is  purchased  for  resale  separately  from  the  underlying 
basic  local  service.  And,  AT&T' s  witness,  Mr.  Pauls,  testified  that  he  was  not  aware 
of  any  service  which  is  currently  available  to  both  IXCs  and  CLECs. 

CompTel-Mo  and  AT&T  argued  that  not  only  should  ERP  be  available  for  resale, 
but  aggregation  should  also  be  allowed.  GTE  presented  evidence  that  if  aggregation 
were  allowed ,  the  price  for  ERP  would  be  a  multiple  of  the  proposed  rate  because  the 
current  price  is  based  on  the  needs  and  calling  patterns  of  individual  end-users.  GTE 
argues  that  the  Federal  Telecommunications  Act  of  1 996  (the  Act)  does  not  prohibit 
all  restrictions  on  resale,  but  only  limits  unreasonable  or  discriminatory  restrictions. 
GTE' s  witnesses  testified  that  GTE  will  not  offer  the  service  if  aggregation  is  allowed. 

OPC  argues  that  GTE  has  wrongfully  classified  ERP  as  a  local  service.  OPC  states 
that  ERP  should  be  correctly  classified  as  a  toll  service  and  as  such  should  be  made 
available  for  resale  to  IXCs,  CLECs,  and  to  GTE's  secondary  carriers'  (SCs') 
customers. 

Staff  states  in  its  brief  that  it  agrees  with  Sprint' s  witness,  David  E.  Stahly,  that 
allowing  IXCs  to  resell  ERP,  would  alleviate  some  of  the  anticompetitive  aspects  of 
ERP.  Sprint  also  argues  that  it  is  the  availability  of  resale  that  eliminates  the  need  for 
imputation. 

Staff  also  agrees  that  ERP  should  be  available  for  resale  without  being  "bundled" 
with  basic  local  service.  GTE' s  witness,  Mr.  Chopp,  stated  during  cross-examination 
that  it  would  not  be  practical  for  a  faciUties-based  CLEC  to  resell  GTE' s  basic  local 
service. 

Staff,  CompTel-Mo,  and  MMG  argue  that  in  accordance  with  Section  25 1  (b)(  1 ) 
of  the  Act,  GTE  should  make  ERP  available  to  both  CLECs  and  IXCs  at  a  wholesale 
rate. 

MCI  argues  that  the  service  should  be  available  to  both  IXCs  and  CLECs  at  a 
discounted  rate  as  provided  for  in  the  AT&T/GTE  Arbitration. 

In  addition  to  the  other  arguments,  the  STCG  states  that  this  service  must  be  made 
available  to  both  IXCs  and  CLECs  in  order  to  be  in  compliance  with  the  Commission' s 
orderinCaseNo.  TT-98-351. 
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7.  Does  Extended  Reach,  as  proposed,  violate  the  dialing  parity  requirement? 

Staff  argues  that  approval  of  ERP  with  the  7-  or  10-digit  diahng  pattern  may  violate 
the  dialing  pattern  requirement  and  "frustrate  the  purpose  of  intraLATA 
presubscription."  Dr.  Childers  also  testified  that  ERP's  dialing  pattern  may  create 
additional  barriers  to  entry  for  CLECs.  Staff  argues  in  its  reply  brief  that  the  dialing 
parity  issue  is  only  a  by-product  of  the  larger  problem,  that  GTE  has  incorrectly 
classified  this  service  as  local  rather  than  toll. 

GTE' s  witness,  Mr.  Chopp,  testified  that  CLECs  can  offer  a  similar  service  with 
the  same  7-  or  10-digit  dialing  pattern  using  either  their  own  switch  or  through 
unbundled  network  elements  purchased  from  GTE.  In  addition,  GTE  argues  this 
proposal  does  not  violate  the  dialing  parity  requirement  because  other  telecommu- 
nications companies  may  resell  ERP  and  provide  the  same  dialing  pattern  to  their 
customers. 

Sprint  and  MMG  argue  that  GTE  must  provide  dialing  parity  in  order  to  be  in 
compliance  with  Section  25 1  (b)(3)  of  the  Act,  whichrequires  alocal  exchange  carrier 
"to  provide  dialing  parity  to  competing  providers  of  telephone  exchange  service  and 
telephone  toll  service."  Sprint  argues  in  its  reply  brief  that  the  dialing  parity 
requirementis  not  satisfied  when  a  CLEC  must  purchase  basic  local  service  from  GTE 
in  order  to  obtain  the  dialing  parity. 

MCI  argues  that  it  believes  dialing  parity  is  important  in  order  to  allow  effective 
competition. 

8.  Will  ERP  affect  payments  from  Missouri  Universal  Service  Fund? 

GTE  argues  that  this  issue  should  be  addressed  in  the  Missouri  Universal  Service 
Fund  (MoUSF)  docket  and  not  as  part  of  this  case.  GTE  argues  that  the  MoUSF  issue 
is  being  taken  up  in  a  separate  case  and  the  parties  should  not  speculate  at  this  point 
as  to  the  outcome  of  that  case.  GTE' s  witness,  Mr.  Chopp,  testified  at  the  hearing 
that  GTE  did  not  intend  for  ERP  to  be  subject  to  support  from  the  MoUSF. 

Staff  and  MMG  argue  that  because  of  the  uncertainty  of  how  the  federal  and  state 
Universal  Service  Funds  will  be  administered,  the  classification  of  this  service  as  local 
could  effect  the  size  of  the  MoUSF.  Dr.  Childers  testified  that  because  Staff  believes 
that  ERP  is  a  toll  service,  the  reclassification  of  toll  to  alocal  service  could  cause  GTE' s 
entire  in-state  network  to  be  classified  as  local  for  MoUSF  recovery  purposes. 

The  STCG  argues  that  the  statutes  require  the  MoUSF  provide  assistance  where 
the  cost  of  "essential  local  telecommunications  service"  is  more  than  the  "just, 
reasonable,  and  affordable  rate"  as  determined  by  the  Commission.  STCG  further 
states  in  its  brief  that  the  Commission  has  defined  "essential  local  telecommunica- 
tions service"  and  that  even  if  ERP  is  classified  as  a  local  service,  it  would  not  meet 
the  definition  of  essential  local  telecommunications  service.  OPC  also  argues  that 
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because  this  service  is  optional,  it  does  not  meet  the  definition  of  essential  local 
services. 

GTE's  witness,  Mr.  Chopp,  testified  that  basic  local  service  receives  a  subsidy 
from  intraLATA  toll  services  and  from  switched  access  charges.  Mr.  Graham 
testified  that  GTE  would  expect  to  lose  some  switched  access  revenue  and  some 
intraLATA  toll  revenue  if  ERP  is  introduced.  However,  Mr.  Graham  also  testified  that 
neither  of  those  revenue  reductions  was  considered  in  GTE' s  cost  study  for  ERP. 

CompTel-Mo  makes  the  argument  that  although  GTE' s  witness  states  that  it  will 
not  ask  for  MoUSF  reimbursement  for  shortfalls  in  revenue  caused  by  ERP,  there  is 
no  way  to  determine  how  reimbursement  for  basic  local  service  might  be  affected 
because  GTE  failed  to  take  into  account  how  ERP  would  impact  the  revenue  support 
given  to  basic  local  service  from  intraLATA  toll  revenue  and  access  revenue. 

CompTel-Mo,  Sprint,  and  MCI  urged  the  Commission  in  its  brief,  to  order  that 
GTE  may  not  draw  funds  from  the  MoUSF  as  a  result  of  offering  and  providing  ERP. 

9.  Should  GTE  reduce  access  charges  to  the  TSLRIC  cost? 

MCI,  AT&T,  and  Sprint  argue  that  reducing  access  charges  would  help  minimize 
the  anti-competitive  aspects  of  the  proposed  service.  However,  GTE  argues  that  the 
issue  of  reducing  access  rates  is  not  an  appropriate  one  for  discussion  in  the  context 
of  this  case.  GTE  states  in  its  brief  that  the  reduction  of  access  charges  should  be 
decided  in  arate  rebalancing,  the  USF  docket,  or  an  access  reform  docket.  OPC  agrees 
that  the  issue  is  beyond  the  scope  of  the  tariff. 

10.  Will  the  benefits  to  customers  of  Extended  Reach  outweigh  the  costs? 

GTE  argues  that  ERP  will  bring  a  significant  benefit  to  customers  which  subscribe 
to  the  service.  OPC  s  witness,  Ms.  Meisenheimer  testified  during  cross-examination 
that  customers  desire  expanded  local  calling  scopes  and  generally  prefer  flat-rated 
or  block-of-time  plans  because  of  the  security  in  knowing  how  much  they  will  be  billed 
each  month.  Ms.  Meisenheimer  also  testified  that  ERP  may  replace  COS  for  some 
customers.  In  addition,  GTE  argues  that  this  service  will  offer  business  customers 
the  ability  to  expand  their  business  and  provide  better  service  to  their  customers. 

Mr.  Chopp  testified  on  behalf  of  GTE  that  of  GTE's  208  Missouri  exchanges, 
customers  in  1 62  of  those  exchanges  cannot  call  to  their  county  seat  without  making 
a  toll  call.  Mr.  Chopp  testified  that  it  would  be  of  benefit  to  customers  in  those 
exchanges  to  be  able  to  make  local  calls  to  school  districts  and  shopping  areas 
without  incurring  a  toll  charge. 

OPC  argues  that  even  though  this  service  may  replace  COS  for  some  it  should 
not  be  approved  unless  available  for  resale  to  IXCs  and  to  the  customers  of  GTE' s 
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secondary  carriers.  Ms.  Meisenheimer  states  that  if  a  service  destroys  competition 
the  customers  do  not  gain  any  true  benefits. 

MMG  argues  that  ERP  should  be  classified  as  a  toll  service  and  should  be  made 
available  to  GTE' s  secondary  carriers '  customers  as  long  as  the  Primary  Toll  Carrier 
(PTC)  plan  is  in  place.  Otherwise,  MMG  argues,  GTE' s  offer  is  discriminatory  because 
the  ERP  will  not  be  offered  to  all  of  GTE' s  toll  customers. 

GTE  states  in  its  initial  brief  that  the  local  dialing  pattern  of  7-  or  1 0-digit  numbers 
meets  the  needs  and  desires  of  the  customer.  However,  the  STCG  argues  that  the 
record  does  not  support  this  claim,  as  GTE  witness,  Mr.  Chopp,  testified  that  GTE 
had  not  performed  any  customer  surveys  or  done  any  other  studies  to  support  that 
claim. 

The  problem  of  "looking  over  the  fence"  is  another  issue  that  the  STCG  raises 
in  its  brief.  Mr.  Schoonmaker  testified  that  the  small  telephone  companies  lack  the 
economies  of  scale  to  offer  a  similar  service  and  therefore,  will  not  be  able  to  offer 
similar  services  to  their  customers.  Mr.  Schoonmaker  stated  that  this  wiU  lead  to 
greater  disparity  of  services  between  the  small  companies  and  the  larger  ones  such 
as  GTE. 

Mr.  ChopptestifiedthatifacustomersubscribestoERP,any  1+  dialedintraLATA 
calls  would  be  blocked  from  carriers  other  than  GTE.  CompTel-Mo  argues  that  the 
blocking  of  1+  intraLATA  traffic  is  an  anticompetitive  feature  of  ERP. 

MCI  argues  that  the  long-run  damage  to  competition  by  ERP  will  outweigh  any 
short-term  benefits  to  customers.  Staff  agrees,  stating  that  ERP  "would  effectively 
erect  new  barriers  to  entry  (e.g.  non-standard  dialing  patterns,  and  masked  charges, 
bundling  of  services,  certification  requirements)  into  the  intraLATA  market."^' 

Findings  of  Fact 

The  Missouri  Pubhc  Service  Conamission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 
The  positions  and  arguments  of  all  of  the  parties  have  been  considered  by  the 
Conraiission  in  making  this  decision.  Failure  to  specifically  address  a  piece  of 
evidence,  position  or  argument  of  any  party  does  not  indicate  that  the  Commission 
has  failed  to  consider  relevant  evidence,  but  indicates  rather  that  the  omitted  material 
was  not  dispositive  of  this  decision. 

It  is  GTE's  position  that  its  ERP  tariff  has  many  characteristics  of  local  and 
therefore  is  appropriately  filed  in  its  Local  Exchange  Tariff.  GTE  argues  that  ERP' s 
local  characteristics  include:  1)  flat-rate  pricing;  2)  localdiahng;3)  similartoMCA; 
4)  provisioned  in  the  switch;  and  5)  meets  customers  needs  and  desires  for  expanded 
local  calhng  scopes.  GTE  also  argues  that  ERP  is  part  of  a  "total  service"  offering 
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and  can  not  be  separated  from  the  basic  local  service  elements.  Although  GTE  argues 
ERP  has  these  local  characteristics,  it  did  not  present  sufficient  evidence  to  support 
a  finding  that  this  service  is  a  local  service. 

The  other  parties  argue  and  the  evidence  suggests  that  ERP  has  many  charac- 
teristics of  a  toll  service.  These  toll  characteristics  include:  1)  terminating  access  as 
the  method  of  intercompany  compensation;  2)  is  a  substitute  for  toll  service  and  is 
very  similar  to  toll  services  which  GTE  already  has  in  place;  3)  has  a  per  minute  charge 
after  the  initial  thirty  hours;  4)  the  service  is  one-way;  and5)  calls  may  originate  and 
terminate  at  points  separated  by  long  distances. 

The  price  structure  for  this  service,  as  reflected  in  the  tariff ,  is  not  strictly  a  flat  rate, 
but  also  includes  a  per  minute  charge  after  the  initial  thirty  hours.  This  per  minute 
addition  makes  the  plan  very  similar  to  OCA  (a  toll  plan)  rather  than  the  flat-rated 
(unlimited)  expanded  callingplans  which  are  considered  local  (e.g.,  MCA  and  EAS). 
Testimony  by  Staff's  witness  indicated  that  GTE  has  two  other  calling  plans 
(i.e.,  BetweenFriendsandEECP)  which  are  similartoERPyethave  been  filed  in  GTE's 
toU  tariff.  The  Commission  is  not  inclined  to  recognize  a  service  as  local  which  charges 
the  customer  on  a  per  minute-of-use  basis. 

GTE  argues  that  ERP  should  be  considered  a  local  service  because  it  meets  the 
needs  and  desires  of  its  customers  for  expanded  local  calling  scopes .  However,  GTE 
did  not  conduct  any  customer  surveys  or  present  any  other  specific  evidence  which 
supports  this  claim.  Ms.  Meisenheimer  testified  on  behalf  of  OPC  that  customers 
desired  these  types  of  services,  but  that  the  long-term  detriments  of  this  service  to 
competition  outweighed  any  short-term  benefits  provided. 

GTE  witnesses  testified  that  it  is  GTE' s  position  thatERP  would  only  be  available 
forresale  at  a  wholesale  discount  to  CLECs  and  the  CLECs  must  also  purchase  GTE' s 
basic  local  service  because  the  two  elements  cannot  be  separated.  GTE  argues  that 
there  are  functional  obstacles  to  the  resale  of  ERP  apart  from  the  basic  local  service, 
but  the  evidence  did  not  support  this  argument.  The  Commission  finds  that  the  tariff 
as  written  would  preclude  any  effective  facilities-based  local  competition  by  resale. 

Recently,  in  Case  No.  TT-98-351  the  Commission  issued  an  order  rejecting 
S  WBT' s  Local  Plus®  tariff.  Local  Plus®  was  also  a  LATA- wide  calling  plan  which 
was  filed  in  that  company's  Local  Exchange  Tariff.  In  Case  No.  TT-98-351,  the 
Commission  stated  that  Local  Plus®  had  characteristics  of  both  local  and  toll  services 
and  was  more  appropriately  considered  a  "hybrid"  of  the  two  services.  Although 
ERP  and  Local  Plus®  have  some  similarities,  the  services  proposed  are  very  different. 
The  most  important  differences  are  that  ERP  is  not  a  flat-rated  calling  plan  and  that 
GTE  "btmdled"  this  service  with  its  basic  local  service  so  that  the  services'  resale 
potential  is  severely  limited.  Because  of  the  "bundling"  of  this  service  and  the 
per  minute  rate,  the  Commission  finds  that  this  service  is  so  similar  to  GTE' s  other 
toll  services  that  it  would  not  be  appropriate  to  call  it  a  hybrid. 
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The  Commission  finds  that  as  filed,  this  tariff  must  be  rejected.  Specifically,  the 
Commission  finds  that  ERP  is  not  a  local  service  and  should  not  be  filed  in  the 
company' s  Local  Exchange  Tariff.  The  Commission  in  rejecting  the  tariff  need  not 
make  specific  findings  as  to  each  issue  raised. 

The  Commission  encourages  all  telecommunications  providers  to  offer  extended 
calling  scope  services  through  the  use  of  their  own  faciUties  or  by  contracting  with 
others.  The  Commission  is  aware  that  the  public  interest  would  be  served  by  having 
extended  calling  scope  services  available  to  all  customers.  Therefore,  the  Commis- 
sion encourages  GTE  and  other  telecommunications  providers  to  file  expanded 
calling  plans  which  would  provide  dialing  parity  and  be  available  for  resale  at 
wholesale  rates.  Providers  can  find  instruction  from  those  expanded  calhng  plans 
that  the  Commission  has  approved. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law. 

The  Commission  has  jurisdiction  over  the  operations  of,  and  the  rates  charged 
by,  GTE  Midwest  Incorporated  pursuant  to  Chapters  386  and  392  of  the  Revised 
Statutes  of  Missouri  1994.  This  law  also  gives  the  Commission  authority  to  review 
all  tariffs  filed  with  the  Commission  and  to  reject  or  suspend  tariffs  that  fail  to  comply 
with  state  law,  Commission  rule  or  order,  if  they  include  unjust  or  unreasonable  rates, 
or  are  not  in  the  pubUc  interest.  Sections  386.250  and  392.200,  RSMoSupp.  1997. 

The  burden  of  proof  to  show  that  a  proposed  tariff  is  just  and  reasonable  is  upon 
the  teleconomunications  company.  Section  386.430.  Based  uponits  findings  of  fact, 
the  Commission  concludes  that  GTE  Midwest  Incorporated  has  not  met  its  burden 
of  proof.  Thus,  the  tariff  is  rejected  and  GTE  Midwest  Incorporated  is  encouraged 
to  file  tariffs  in  comphance  with  the  Commission' s  findings  above. 

The  Commission  concludes  that  pursuant  to  Section  25 1  (b)(  1 )  of  the  Telecom- 
munications Act  of  1 996,  each  local  exchange  carrier  has  the  duty  not  to  prohibit,  and 
not  to  impose  unreasonable  or  discriminatory  limitations  on,  the  resale  of  its 
teleconomunications  services. 

The  Commission  concludes  that  pursuant  to  Section  25 1  (c)(4)  of  the  Telecom- 
munications Act  of  1 996,  local  exchange  carriers  also  have  the  duty  to  offer  for  resale 
at  wholesale  rates  any  telecoimnunications  service  that  the  carrier  provides  at  retail 
to  subscribers  who  are  not  telecommunications  carriers. 

mS  THEREFORE  ORDERED: 

1.  That  the  Staff  of  the  Missouri  Public  Service  Commission  is  granted  leave  to  file 
its  initial  brief  out  of  time. 

2.  That  Sprint  Communications  L.P.  is  granted  leave  to  file  its  Revised  Initial  Brief. 

3.  That  CompTel-Mo  is  granted  leave  to  file  its  Reply  Brief  out  of  time. 

4.  That  the  Mid-Missouri  Group  of  local  exchange  telecommunications  companies  is 
granted  leave  to  file  its  Reply  Brief  out  of  time. 
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5.  That  Staffs  Motion  to  Strike  Supplemental  Testimony  is  denied. 

6.  That  the  proposed  tariff  submitted  by  GTE  Midwest  Incorporated  on  May  22, 
1998,  is  rejected.  The  specific  tariff  sheets  which  are  rejected  are: 

PSC  MO.  NO.  1  

Section  1: 

7th  Revised  Sheet  2,  Cancels  6th  Revised  Sheet  2 
Section  4: 

Table  of  Contents,  2nd  Revised  Sheet  1,  Cancels  Table  of  Contents 
1st  Revised  Sheet  1 
Original  Sheet  32 
Original  Sheet  33 
Original  Sheet  34 
Original  Sheet  35 

7.  That  any  objection  not  ruled  on  is  overruled  and  any  motion  not  ruled  on  is  denied. 

8.  That  this  Report  and  Order  shall  become  effective  on  December  29,  1998. 

Lumpe,  Ch.,  Cmmpton,  Drainer,  Murray  and  Schemenauer,  CC, concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 


In  the  Matter  of  the  Assessment  Against  the  PubUc  UtiUties  in  the 
State  of  Missouri  for  the  Expenses  of  the  Commissionfor  the 
Fiscal  Year  Commencing  July  1, 1998.* 

Case  No.  00-99-44 
Decided  December  17,  1998 


Public  Utilities  §5.  Where  a  number  of  utilities  sought  rehearing  and  a  stay  after  the  Commission 
made  its  public  utility  assessments  against  public  utilities  provided  for  by  Section  386.370  for  the 
Commission's  fiscal  year  commencing  July  1,  1998,  because  certain  amounts  had  been  transferred 
out  of  the  Public  Service  Commission  Fund  and  used  to  fund  refunds  to  taxpayers  under  the  so- 
called  Hancock  Amendment,  the  Commission  was  without  authority  to  determine  whether  the 
transfers  in  question  were  lawful,  but  would  recalculate  certain  assessments  and  would  credit  each 
utility  with  its  proportionate  share  of  the  amount  transferred  as  though  that  amount  remained 
in  the  fund  as  an  offset  against  future  assessments. 


*See  pages  88  and  1 1 2  for  other  orders  in  this  case.  In  addition,  see  pages  37 1  and 463,  Volume 
7,  MPSC  3d,  for  other  orders  in  this  case. 
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APPEARANCES 

Paul  A.  Boudreau,  Brydon,  Swearengen&EnglandP.C,  3 12E.  Capitol  Avenue, 
P.O.  Box  456,  Jefferson  City,  Missouri  65102,  for  The  Empire  District  Electric 
Company,  St.  Joseph  Light  &  Power  Company,  Arkansas  Western  Gas  Company  d/ 
b/a  Associated  Natural  Gas  Company,  Missouri-American  Water  Company  and 
UtiliCorp  United  Inc.  d/b/a  Missouri  Public  Service. 

Robert  J.  Hack,  Missouri  Gas  Energy,  3420  Broadway,  Kansas  City,  Missouri 
641 1 1, for  Missouri  Gas  Energy. 

Leo  J.  Bub,  SouthwestemBellTelephoneCompany,  C)neBellCenter,Room3518, 
St.  Louis,  Missouri  63 1 0 1  - 1976,  for  Southwestern  Bell  Telephone  Company. 

James  M.  Fischer,  James  M.  Fischer,  P.C.,  101  W.  McCarty  Street,  Suite  215, 
Jefferson  City,  Missouri  65101,  for  Southern  Missouri  Gas  Company,  L.P.,  Atmos 
Energy  Corporation,  Fidelity  Natural  Gas,  Inc.  and  Fidelity  Telephone  Company. 

William  H.  Koegel,  Kansas  City  Power  &  Light  Company,  1 20 1  Walnut  Street. 
Kansas  City,  Missouri  64106,  for  Kansas  City  Power  &  Light  Company. 

Michael  C.  Pendergast,  Laclede  Gas  Company,  720  Olive  Street,  Room  1 520,  St. 
Louis,  Missouri  63 10 1 ,  for  Laclede  Gas  Company. 

Jeffrey  Keevil,  Stewart &Keevil,  L.L.C.,  1001  Cherry  Street,  Suite  302,  Columbia, 
Missouri  6520 1 ,  for  Trigen-Kansas  City  Energy  Corporation. 

John  Coffman,  Office  of  the  Pubhc  Counsel,  P.O.  Box  7800,  Jefferson  City, 
Missouri  65 102,  for  the  Office  of  the  Pubhc  Counsel  and  the  public. 

William  K.  Haas,  Missouri  Public  Service  Commission,  P.O.  Box  360,  Jefferson 
City,  Missouri  65 102,  for  the  staff  of  the  Missouri  Pubhc  Service  Commission. 

REGULATORYLAW  JUDGE:    Dale  Hardy  Roberts,  Chief 

I.  Procedural  History 

On  June  29, 1 998,  the  Commission  issued  its  Supplemental  Order  No.  52,  in  Case 
No.11,110'  (Order52).  By  virtue  of  this  order,  the  Commission  made  its  pubhc  utihty 
assessments  against  pubhc  utilities  provided  for  by  section  386.370^  for  the 
Commission's  fiscal  year  commencing  July  1, 1998.  The  assessments  thus  determined 
were  sent  to  the  public  utilities  regulated  by  the  Conomission  under  letters  dated  June 
30,1998. 


'The  Commission  maintains  a  log  of  sequentially  numbered  orders  for  the  assessments. 
However,  for  the  purpose  of  the  request  for  rehearing  this  order  was  subsequently  docketed 

as:  In  the  matter  of  the  assessment  against  the  public  utilities  in  the  State  of  Missouri  for  the 
expenses  of  the  Commission  for  the  fiscal  year  commencing  July  1,  1998.  Case  No  00-99- 
44. 

^AU  statutory  citations  are  to  RSMo  Supp  1997  unless  otherwise  noted. 
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On  July  27  a  group  of  public  utilities  comprised  of  The  Empire  District  Electric 
Company,  St.  Joseph  Light  &  Power  Company,  Associated  Natural  Gas  Company, 
Missouri-American  Water  Company,  UtiliCorp  United  Inc.,  West  Elm  Place  Sewer 
Corporation^  and  Laclede  Gas  Company  filed  an  Application  for  Rehearing  and  Stay 
(Application).  The  Application  alleged  a  number  of  errors  with  respect  to  Order  52, 
specifically,  the  manner  in  which  the  assessment  amount  was  determined. 

On  August  5  the  Commission  issued  its  Order  Regarding  Application  for 
Rehearing  and  Stay.  The  Commission  established  Case  No.  00-99-44  and  granted 
a  rehearing  to  address  the  issues  raised  by  the  Application. 

By  separate  orders  dated  September  1  and  September  23  the  Commission  granted 
the  Applications  to  Intervene  of  Southwestern  Bell  Telephone  Company,  Kansas 
City  Power  &  Light  Company,  Missouri  Gas  Energy,  Southern  Missouri  Gas 
Company,  L.P.,  Atmos  Energy  Corporation,  Fidelity  Natural  Gas,  Inc.,  Fidelity 
Telephone  Company  and  Trigen-Kansas  City  Energy  Corporation. 

On  October  6  the  parties  filed  a  Stipulation  of  Facts  in  lieu  of  an  evidentiary 
hearing  and  a  Statement  of  Issues  Presented.  The  Stipulation  of  Facts  consisted  of 
fifty-one  (51)  numbered  paragraphs  and  eight  (8)  attachments  thereto  (Exhibits  A- 
H).  The  Statement  of  Issues  Presented  is  comprised  of  four  (4)  separately  stated 
issues.  Also  on  October  6  the  parties  filed  their  separate  Memoranda  of  Law 
addressing  the  issues  which  had  been  identified  by  the  parties  themselves  as  well 
as  the  issues  identified  by  the  Commission. 

The  Commission  convened  a  hearing  for  the  purpose  of  oral  argument  on  October 
14, 1998.  Post-hearing  briefs  were  filed  on  or  before  November  2. 

II.  Findings  of  Fact 

The  Missouri  Public  Service  Commission  has  considered  all  of  the  competent  and 
substantial  evidence  upon  the  whole  record  in  order  to  make  the  following  findings 
of  fact.  The  Commission  has  considered  the  positions  and  arguments  of  all  of  the 
parties  in  making  these  findings.  Failure  to  specifically  address  a  particular  item 
offered  into  evidence  or  a  position  or  argument  made  by  a  party  does  not  indicate 
that  the  Commission  has  not  considered  it.  Rather,  the  omitted  material  was  not 
dispositive  of  the  issues  before  the  Commission. 

The  Commission  has  made  certain  findings  with  regard  to  the  individual  parties 
and  intervenors.  These  companies  are  "public  utilities"  as  that  term  is  defined  at 
section  386.020(42),  and  each  is  subject  to  the  jurisdiction  and  supervision  of  the 
Commission  as  provided  by  law.  In  addition  to  those  regulated  entities  The  Office 
of  the  Public  Counsel  (Public  Counsel)  and  the  staff  of  the  Missouri  Public  Service 
Commission  (Staff)  also  participated  as  parties. 


'West  Elm  Place  Corporation  withdrew  as  a  party  participant  on  September  25,  1998. 
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The  Missouri  Public  Service  Commission  is  an  executive  agency  of  the  State  of 
Missouri  within  the  Department  of  Economic  Development  and,  among  other  things, 
is  charged  by  law  with  regulating  the  rates  and  terms  and  conditions  of  service  of 
electric,  gas,  heating,  water,  sewer  and  telecommunications  corporations  as  provided 
in  Chapters  386, 392  and  393,  as  amended. 

The  Commission's  primary  source  of  funding  for  payment  of  expenses  incurred 
by  it  and  attributable  to  the  regulation  of  public  utilities  are  assessments  against 
pubhc  utilities  rendered  by  the  Commission  on  or  before  the  first  of  July  of  each  year. 
Generally,  and  as  more  specifically  provided  in  section  386.370,  the  Commission  is 
authorized  to  estimate  the  amount  of  such  expenses  to  be  incurred  by  it  in  the  coming 
fiscal  year  which  are  directly  attributable  to  groups  of  public  utihties,  as  well  as  the 
amount  of  these  expenses  which  are  not  directly  attributable  to  any  such  group,  and 
then  to  allocate  said  expenses  to  each  group  (i.e.,  electric,  gas,  heating,  water,  sewer 
and  telecommunications  corporations.  The  amount  so  allocated  is  then  assessed 
against  the  pubUc  utihties  in  each  group  in  proportion  to  their  respective  gross 
intrastate  operatingrevenues.  In  addition  to  public  utility  assessments,  the  Commis- 
sion receives  some  small  degree  of  funding  from  the  federal  Department  of  Transpor- 
tation in  connection  with  the  administration  of  gas  safety  requirements. 

The  public  utility  assessments  are  prepared  by  the  Commission's  Internal 
Accounting  Department  (Staff)  and  approved  by  the  Commission.  Public  utilities  are 
required  to  pay  the  amounts  assessed  against  them,  when  due,  to  the  Missouri 
Director  of  Revenue  who,  in  turn,  remits  the  payments  to  the  Missouri  State 
Treasurer.  The  payments  are  deposited  by  the  Missouri  State  Treasurer  and  credited 
to  the  PubUc  Service  Commission  Fund  (Fund).  The  Fund  is  a  special  fund  within 
the  State  Treasury  devoted  solely  and  specifically  to  the  payment  of  expenditures 
actually  incurred  by  the  Commission  and  attributable  to  the  regulation  of  public 
utihties.  See,  §§386.480.4and33.571. 

The  moneys  collected  as  a  result  of  the  Commission's  public  utility  assessments 
are  appropriated  out  of  the  Fund  by  the  Missouri  General  Assembly.  Any  amount 
remaining  in  the  Fund  at  the  end  of  any  fiscal  year  may  not,  by  statute,  revert  to  the 
State's  General  Revenue  Fund.  Rather,  those  remaining  funds  are  applied  by  the 
Missouri  General  Assembly  to  the  payment  of  the  Commission's  expenditures  in  the 
succeeding  fiscal  year.  Any  remaining  funds  are  applied  by  the  Commission  to  the 
reduction  of  the  amount  assessed  against  public  utilities  in  the  following  fiscal  year. 
The  Commission  receives  no  appropriations  out  of  the  State's  General  Revenue  Fund 
in  connection  with  its  regulation  of  pubhc  utilities. 

In  1996,  the  88th  General  Assembly  passed  into  law  Conference  Committee 
Substitute  for  House  Bill  No.  1004  (HB  1004-88).  HB  1004-88  directed  that  certain 
amounts  chargeable  to  specific  State  funds  "as  are  necessary  for  disbursements 
required  by  Article  X,  Section  1 8(b),  Constitution  of  Missouri"  be  transferred  out  of 
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the  State  Treasury  to  the  General  Revenue  Fund  (General  Revenue).  The  amount 
specified  by  HB  1004-88  to  be  transferred  out  of  the  Fund  to  General  Revenue  was 
$262,347.  HB  1004-88was  signed  into  law  bythe  Governor  onJune  13, 1996. 

In  1997,  the  89th  General  Assembly  passed  into  law  Conference  Committee 
Substitute  for  House  Bill  No.  4  (HB  4-89).  HB  4-89  directed  that  the  aggregate  sum 
of  $42,284,895  "as  are  necessary  for  disbursements  required  by  Article  X,  Section 
18(b),  Constitution  of  Missouri"  be  transferred  out  of  the  State  Treasury  to  General 
Revenue.  HB  4-89  did  not  direct  that  any  specific  dollar  amount  be  transferred  out 
of  the  Fund  to  General  Revenue.  HB  4-89  was  signed  into  law  by  the  Governor  on 
June  27,  1997.  On  or  about  February  26,  1998,  a  representative  of  the  Office  of 
Administration  notified  fiscal  officers  of  affected  State  agencies  of  the  amounts  to 
be  transferred  out  of  each  State  fund  in  order  to  carry  out  HB  4-89' s  Article  X  transfer 
directive.  Said  notification  provided  a  spreadsheet  showing  the  proportional  share 
of  the  transfer  for  each  affected  S  tate  fund,  including  the  Fund.  The  amount  specified 
to  be  transferred  out  of  the  Fund  to  General  Revenue  pursuant  to  HB  4-89  was 
$425,871. 

On  June  17, 1 998,  the  $262,347  attributable  to  fiscal  year  1995  was  transferred  out 
ofthe  Fund  to  General  Revenue.  OnJune  22, 1998,  the  $425,871  attributable  to  fiscal 
year  1996  was  transferred  out  of  the  Fund  to  General  Revenue.  The  total  transferred 
out  of  the  Fund  attributable  to  fiscal  years  1995  and  1 996  was  $688,2 1 8.  This  amount 
($688,2 1 8)  has  been  used  by  the  Missouri  State  Treasurer  to  make  disbursements  of 
excess  state  revenues  to  the  income  taxpayers  of  the  State  relating  to  tax  years  1995 
and  1996  in  accordance  with  the  provisions  of  the  Missouri  Constitution  Article  X, 
§§  1 6-24  (Article  X).  See  Mo.  Const.,  Art.  X,  §§  1 6-24. 

In  1 998,  the  89th  General  Assembly  passed  Conference  Committee  Substitute  for 
House  Bill  No.  1004  (HB  1004-89).  HB  1004-89  directed  that  certain  amounts 
chargeable  to  enumerated  State  funds  "as  are  necessary  for  disbursements  required 
by  Article  X,  Section  1 8(b),  Constitution  of  Missouri"  be  transferred  out  of  the  State 
Treasury  to  General  Revenue.  The  transfer  specifiedby  HB  1 004-89  to  be  made  from 
the  Fund  to  General  Revenue  was  $534, 1 14.  HB  1 004-89  was  signed  into  law  by  the 
Governor  on  June  19, 1998.  The  transfer  specified  by  HB  1004-89  to  be  made  from 
the  Fund  to  General  Revenue  is  anticipated  to  take  place  during  fiscal  year  1999.  This 
amount  ($5 34, 1 1 4)  will  be  used  by  the  Missouri  State  Treasurer  to  make  state  revenue 
disbursements  to  the  income  taxpayers  of  the  State  relating  to  tax  year  1 997.  HB  1004- 
88,  HB  4-89  and  HB  1 004-89  were  appropriations  bills. 

On  June  29, 1998,  the  Commission  issued  its  Order  52  in  its  Case  No.  11,110.  The 
purpose  of  Order  52  was  to  estimate,  in  accordance  with  the  provisions  of  section 
386.370,  the  expenses  to  be  incurred  by  the  Commission  during  its  1999  fiscal  year 
commencing  July  1,  1998,  and  reasonably  attributable  to  the  regulation  of  public 
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utilities  (the  assessment).  The  process  of  calculating  the  assessment  requires  Staff 
to  determine  assessments  for  each  public  utility  regulated  by  it  within  each  group. 
Order  52  was  sent  to  each  affected  public  utility  under  cover  of  letter  of  the 
Commission's  Executive  Director  dated  June  30, 1998,  which  set  forth  the  specific 
amount(s)  assessed  against  each  public  utihty. 

The  Commission's  "Estimated  CashBalance  June  30, 1998 "filed  as  an  attachment 
to  Order  52  includes  as  a  deduction  to  the  cash  "carry-over"  calculation  a  transfer 
of  $688,21 8  for  Article  X.  The  Commission's  Calculation  of  PSC  Assessment  filed  as 
an  attachmentto  Order  52  includes  in  the  calculation  of  the  Commission's  fiscal  year 
1999  assessment  a  cost  of  $534,1 14  attributable  to  Article  X  transfer. 

in.  Conclusions  of  Law 

This  case  has  been  submitted  on  stipulated  facts,  pursuant  to  section  536.060, 
and Commissionrule4CSR240-2. 130(9).  Based  upon  the  findings  in  this  order 
and  the  facts  as  agreed  to  by  the  parties  and  contained  in  the  parties'  Stipulation  of 
Facts,  the  Commission  makes  the  following  conclusions  of  law. 

Although  the  Commission  agreed  to  review  the  Motion  for  Rehearing  it  must  be 
noted  that  agency  adjudicative  power  extends  only  to  the  ascertainment  of  facts  and 
the  application  of  existing  law  in  order  to  resolve  issues  within  the  given  area  of 
agency  expertise.  InreCityofKinloch,242  S.W.2d59,  63  (1951).  "[A]n  administra- 
tive body  or  even  a  quasi-judicial  body  is  not  and  cannot  be  a  court  in  a  Constitutional 
sense."  Id.  The  judicial  power  of  the  State  is  vested  only  in  the  courts  designated 
inMo.  Const.Art.  V,Sec.  1.  The  Pubhc  Service  Commission  has  no  power  to  declare 
any  principle  oflaw  or  equity.  Lightfootv.  City  of  Springfield,  236  S.W.2d348,  352 
(195 1).  Therefore,  the  PSC  has  no  power  to  declare  statutes  unconstitutional.  State 
ex  rel.  Missouri  Southern  Raihoadv.PublicServiceCommission,  168  S.W.2d  1 156, 1 164 
(banc  1914).  The  PSC  may  hear  evidence  from  aparty  regarding  the  constitutionaUty 
of  the  statute  but  only  for  the  purposes  of  creating  a  record  for  the  issue  to  be  resolved 
judicially.  Missouri  Bluffs  Golf  Venture  v.  St.  Charles  County  Board  of  Equalization, 
943  S.W.2d752,  755  (Mo.  App.  Ct.  1997). 

Because  Missouri  common  law  states  that  an  administrative  agency,  such  as  the 
Missouri  Public  Service  Commission,  has  no  jurisdiction  to  determine  the  constitu- 
tionality of  a  statute,  it  seems  equally  apparent  that  the  Commission  lacks  the 
jurisdiction  to  rule  on  the  constitutionality  of  an  Executive  Order  such  as  the  directive 
issued  by  the  Missouri  Office  of  Administration  to  transfer  moneys  out  of  the  Fund 
and  into  the  General  Revenue.  Based  upon  a  review  of  the  common  law  of  Missouri 
the  Commission  concluded  that  it  would  convene  a  hearing  but  that  the  scope  of  any 
such  hearing  would  be  for  the  limited  purpose  of  developing  the  record  for  the  primary 
issue(s)  to  be  resolved  judicially. 
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Aplain  reading  of  section  386.370  reveals  that  the  moneys  paid  into  the  Fund  shall 
be  devoted  solely  to  the  payment  of  expenditures  actually  incurred  by  the  Commis- 
sion and  attributable  to  the  regulation  of  public  utilities.  As  such,  they  are  in  the 
nature  of  a  charge  for  a  service  rendered  or  privilege  granted  and  they  are  not  intended 
for  the  purpose  of  raising  revenue.  The  Courts  may  be  guided  by  the  fact  that  the 
Commis  sion  by  virtue  of  its  statutory  power  imposes  public  utility  assessments.  The 
Commission  is  not  a  political  subdivision  and  has  no  taxing  power.  Rather,  the 
Commission  is  an  executive  state  agency  of  the  State  of  Missouri  within  the 
Department  of  Economic  Development  and  is  charged  by  law  with  regulating  the  rates 
and  terms  and  conditions  of  the  service  of  public  utilities  as  provided  in  Chapters  386, 
392  and  393. 

The  Commission  finds  that  two  separate  events  have  occurred  or  are  in  progress. 
The  first  event,  which  has  transpired,  transferred  $688,218  out  of  the  Fund  balance 
in  June  1998.  The  Commission  concludes  that  this  event  was  lawful  in  that  it  was 
directed  by  the  Missouri  General  Assembly  pursuant  to  HB  1 004-88  ( 1 996)  and  HB 
4-89  (1997)  which  were  signed  into  law  by  the  Governor. 

The  second  event  is  the  prospective  transfer  of  $534, 114  from  the  Fund.  Its  effect 
on  the  Fund  will  not  be  evident  until  the  end  of  fiscal  year  1 999  when  the  Fund  balance 
is  computed.  Nevertheless,  the  prospective  transfer  was  directed  by  the  Missouri 
General  Assembly  pursuant  to  HB  1004-89  (1998)  and  was  signed  into  law  by  the 
Governor.  Therefore,  the  Commission  finds  that  the  prospective  transfer  is  lawful. 

The  Article  X  transfers  from  the  Fund  for  fiscal  years  1995  and  1996  were  not 
included  in  the  calculation  of  assessments  against  public  utilities.  The  calculation 
of  assessments  for  fiscal  year  1999  was  based  upon  expenses  to  be  incurred  that  are 
reasonably  attributable  to  the  regulation  of  public  utilities,  plus  the  Article  X  transfer 
for  the  fiscal  year  1997,  less  the  balance  remaining  in  the  Fund  at  the  end  of  fiscal  year 
1998. 

The  Commission  concludes  that  its  assessments  for  fiscal  year  1999,  as  deter- 
mined in  its  Order  5  2  in  Case  No.  11.110  were  incorrectly  calculated  to  the  extent  that 
they  included  an  amount  of  $5 34, 1 14,  attributable  to  Article  X  transfers  for  fiscal  year 
1997.  The  Commission  cannot  conclude  that  this  Article  X  transfer  represents  an 
expense  to  be  incurred  that  is  reasonably  attributable  to  the  regulation  of  public 
utilities.  Accordingly,  Staff  will  be  directed  to  delete  the  amount  of  $534,1 14  and 
recalculate  the  public  utility  assessments  for  fiscal  year  1999. 

With  respect  to  the  five-year  averaging  which  was  inserted  into  the  assessment 
process  by  the  Staff,  the  Commission  recognizes  Staff  s  effort  to  smooth  the  yearly 
fluctuations  created  in  the  annual  assessment  process.  However,  the  Commission 
concludes  that  the  process  produced  an  unreasonable  result  for  some  utilities. 
Therefore,  the  Commission  shall  direct  Staff  to  recalculate  the  assessments  without 
the  use  of  the  five-year  averaging  process. 
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IV.ORDEREDPARAGRAPHS 


TISTHEREFOREORDERED: 

1.  That  the  Commission's  Staff  recalculate  the  Public  Utility  Assessments  for  fiscal 
year  1999  omitting  from  the  calculation  the  five-year  averaging  process  and  the  amount  of 
$534,1 14  identified  in  the  order  as  Article  X  Transfer. 

2.  That  all  pubhc  utilities  regulated  by  the  Commission  which  received  assessments 
for  fiscal  year  1 999  shall  receive  revised  assessments  and,  further,  that  each  public  utility  so 
assessed  shall  receive  an  appropriate  refund,  credit  or  adjustment  for  any  amount(s)  overpaid 
or  underpaid. 

3.  That  all  other  requests  of  the  parties  are  denied. 

4.  That  all  objections  not  previously  ruled  upon  are  over-ruled  and  all  motions  not 
previously  ruled  upon  are  denied. 

5.  That  this  Report  and  Order  shall  become  effective  on  January  16,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer  and  Drainer,  CC,  Concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 

Roberts,  Chief  Regulatory  Law 


In  the  Matter  of  AT&T  Communications  of  the  Southwest,  Inc.'s 
Petition  for  Second  Compulsory  Arbitration  Pursuant  to  Section 
252(b)  of  the  Telecommunications  Act  of  1996  to  Establish  an 
Interconnection  Agreement  with  Southwestern  Bell  Telephone 
Company.* 

Case  No.  TO-98-115 
Decided  December  30,  1998 


*Ordcrod  3  of  this  Report  and  Order  contains  changes  approved  by  the  Commission  in  an  order 
issued  on  January  8, 1999.  On  March  5, 2001,  the  Commission  issued  an  order  which  stated 
that  on  February  15,  2001,  in  Case  No.  TO-2001-438,  the  Commission  issued  an  Order 
Establishing  Case  and  Directing  Notice,  noting  that  certain  areas  of  pricing,  including  the  terms 
and  conditions  of  those  prices,  need  further  review.  Case  No.  TO-2001-438  will  address, 
among  other  things,  the  recurring  and  nonrecurring  rates  found  in  the  Commission' s  December 
23,  1997  Report  and  Order  in  Case  No.  TO-98-1 15.  Therefore,  Case  No.  TO-98-1 15  may 
be  closed.  In  addition,  see  pages  54  and  252,  Volume  7,  MPSC  3d  for  other  orders  in  this  case. 
On  December  4,  1997,  this  case  was  appealed  to  Federal  Court  of  Appeals-Western  District 
of  Missouri  (97-  1573-CV-W-4-5).  On  September  30, 1999,  this  case  was  appealed  to  the  8"' 
Circuit  Court  of  Appeals  (99-3833).  On  May  8,  2001,  this  case  was  appealed  to  the  United 
States  Supreme  Court  (00-1689). 
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Telecommunications  §  7.  47  U.S.C.  §  151  et  seq.  establishes  jurisdiction  in  the  Commission 
to  arbitrate  disputes  between  interconnecting  local  exchange  carriers. 

Telecommunications  §§  24,  36.  The  Commission  denied  Southwestern  Bell  Telephone 
Company's  Motion  to  Strike  and  in  the  Alternative  to  Supplement  the  Record,  noting  that  the 
parties  were  afforded  an  equal  opportimity  to  respond  to  the  Arbitration  Advisory  Staff  Report. 
Each  party  was  allowed  to  file  conunents  on  the  proposed  rates  and  on  the  costing  model,  and 
to  support  its  position  with  affidavits  and  schedules.  The  Commission  also  held  a  hearing  for  the 
sole  purpose  of  providing  the  Commissioners  with  an  opportunity  to  ask  questions  of  the  parties, 
the  Arbitration  Advisory  Staff,  and  the  Office  of  the  Public  Counsel. 

ORDERDENYINGMOTIONTOSTRIKE, 
DENYINGMOnONTOSUPPLEMENTTHERECORD, 
ANDESTABUSHINGBRIEFINGSCHEDULE 

The  Missouri  Public  Service  Commission  issued,  on  July  24,  1998,  an  Order 
Establishing  Procedural  Schedule  for  Setting  Permanent  Rates,  which  established  an 
evidentiary  hearing  date  of  September  4, 1998.  This  order  noted  that  the  Arbitration 
Order,  issued  December  23,1 997,  specified  that  the  parties  would  have  an  opportu- 
nity to  file  comments  on  the  rates  and  the  costing  model  proposed  by  the  Arbitration 
Advisory  Staff  (AAS)  and  to  support  their  positions  with  affidavits  and  schedules. 
The  Commission  also  indicated  that  it  would  hold  a  hearing  for  the  sole  purpose  of 
providing  the  Commissioners  with  an  opportunity  to  ask  questions  of  the  parties,  the 
AAS  and  the  Office  of  the  Public  Counsel  (OPC).  The  Order  noted  that  there  would 
be  no  opportunity  for  cross-examination  by  the  parties,  but  that  the  parties  would 
be  permitted  to  file  briefs  following  the  hearing. 

At  the  hearing  on  September  4,  SouthwestemBell  Telephone  Company  (S  WBT) 
offered  a  Motion  to  Strike  and  in  the  Alternative  to  Supplement  the  Record.  SWBT 
indicates  that  it  understood  that  the  parties  were  to  confine  their  presentations  to 
only  the  cost  being  determined  in  this  matter  and  were  not  to  retry  global  cost  issues 
addressed  by  the  initial  report  of  the  AAS .  According  to  SWBT,  AT&T  now  seeks 
to  retry  issues  previously  resolved  by  the  Commission  instead  of  addressing  the 
particular  issues  raised  by  the  AAS  Report.  SWBT  states  that  although  it  believes 
the  Commission  erroneously  decided  many  issues  in  the  prior  arbitration  orders,  it 
did  not  re-raise  those  issues  because  to  the  extent  they  have  been  appealed,  they  are 
no  longer  within  the  Commission' s  jurisdiction. 

SWBT  details  four  issues  raised  by  AT&T  which  SWBT  believes  were  previ- 
ously decided  and  should  not  be  retried  at  this  time.  SWBT  indicates  that  these  issues 
pertain  to  SWBT' s  overall  cost  study  practices,  labor  rates  and  maintenance  factors, 
common  costs,  and  utilization  factors.  SWBT  also  states  that  if  it  has  misinterpreted 
the  Commission' s  intent  and  that  matters  previously  raised  and  decided  in  the  prior 
arbitration  phases  are  "fair  game,"  that  it  requests  the  opportunity  to  respond  to 
AT&T's  issues,  and  to  raise  its  objections  to  the  "global  modifications"  previously 
imposed  by  the  Commission.  However,  if  SWBT  is  correct  and  AT&T  has  gone 
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beyond  the  intended  scope,  SWBT  believes  AT&T's  testimony  on  previously 
decided  issues  must  be  stricken. 

On  September  14, 1998,  AT&T  filed  its  Reply  to  Southwestern  Bell  Telephone 
Company' s  Motion  to  Strike  and  in  the  Alternative  to  Supplement  the  Record.  AT&T 
notes  that  the  AAS  Report  is  not  SWBT's  testimony  and  that  the  Commission's 
procedure  in  this  arbitration  permits  each  party  to  respond  to  what  the  AAS  has 
concluded  in  its  report;  the  procedure  does  not  entitle  SWBT  to  a  further  response. 
AT&T  requests  that  the  Conmiission  deny  SWBT' s  motion  to  strike  in  its  entirety. 
AT&T  also  requests,  with  the  exception  of  allowing  the  complete  direct  testimony 
of  Dr.  Dale  Lehman  in  Kansas  Docket  Number  97-SCCC- 1 49-GlT  to  be  entered  into 
the  record  as  requested  by  SWBT  and  conditionally  agreed  to  by  AT&T  at  the 
hearing,  that  the  Commission  deny  SWBT's  motion  to  supplement  the  record  and 
to  cross-examine  Mr.  Flappan  on  these  issues.  AT&T  alleges  that  SWBT's  motion 
to  supplement  the  record  exceeds  the  scope  of  the  procedural  schedule  prescribed 
in  the  Conrniission' s  July  24  order  in  this  case. 

SWBT  filed  its  Response  to  AT&T' s  Reply  to  Motion  to  Strike  on  September  22, 
1998.  SWBT's  response  argues  that  the  only  issue  before  the  Conrniission  at  this 
time  is  SWBT' s  motion  to  strike  portions  of  the  testimonies  of  Mr.  Rhinehart  as  being 
"beyond  the  scope  of  the  proceeding"  and  Mr.  Flappan  as  being  "irrelevant  and 
without  a  proper  foundation."  SWBT  states  that  AT&T's  response  attempts  to 
introduce  new  information  regarding  Mr.  Flappan' s  qualifications  which  cannot  now 
be  cross-examined,  and  SWBT  reiterates  its  argument  that  Mr.  Flappan  is  not 
quahfied  as  an  expert  witness  on  SWBT  Operational  Support  Systems  (OSSs). 

On  December  9, 1998,  SWBT  filed  a  Motion  to  Establish  Briefing  Schedule, 
requesting  that  the  Commission  establish  the  following  briefing  schedule: 

Simultaneous  Initial  Briefs — ^January  6, 1999 

Simultaneous  Reply  Briefs — ^January  25, 1999 

AT&T  filed  a  Response  to  Southwestern  Bell  Telephone  Company' s  Motion  to 
Establish  Briefing  Schedule  on  December  18,  1998.  AT&T  requested  that  the 
Conrniission  deny  SWBT' s  motion  and  instead  schedule  initial  briefs  to  be  due  thirty 
(30)  days  after  the  Commission  issues  an  order  regarding  SWBT' s  Motion  to  Strike, 
as  previously  proposed.  On  December  24,  1998,  SWBT  filed  a  reply  to  AT&T's 
comments,  in  which  it  urges  the  Commission  to  issue  an  order  setting  an  expeditious 
briefing  schedule. 

The  Commission  has  reviewed  SWBT' s  Motion  to  Strike  and  in  the  Alternative 
to  Supplement  the  Record,  AT&T' s  reply,  SWBT' s  response  to  AT&T' s  reply,  the 
December  23, 1997,  Report  and  Order,  the  Order  Establishing  Procedural  Schedule 
issued  July  24,  1998,  SWBT's  Motion  to  Establish  Briefing  Schedule,  AT&T's 
response  and  SWBT' s  reply,  along  with  the  other  pleadings  and  orders  in  this  case. 
The  procedure  set  by  the  Commission  in  the  December  23, 1997,  Report  and  Order 
allowed  each  party  to  file  comments  on  the  rates  and  the  costing  model  proposed  by 
the  AAS  and  to  support  its  position  with  affidavits  and  schedules.  This  order 
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indicated  that  the  Commission  would  then  hold  a  hearing  for  the  sole  purpose  of 
providing  the  Commissioners  with  an  opportunity  to  ask  questions  of  the  parties,  the 
AAS  and  OPC.  The  order  specified  that  there  would  be  no  opportunity  for  cross- 
examination  by  the  parties,  but  that  the  Commission  would  permit  the  filing  of  briefs 
following  the  hearing.  The  parties  have  been  afforded  an  equal  opportunity  to 
respond  to  the  AAS  report.  In  making  its  final  determination  in  this  case,  the 
Commission  will  give  all  the  evidence  presented  the  weight  it  is  due.  The  Commission 
finds  that  the  Motion  to  Strike  and  in  the  Alternative  to  Supplement  the  Record 
should  be  denied.  The  Commission  also  finds  that  deadlines  should  now  be 
established  for  the  filing  of  briefs. 

mS  THEREFORE  ORDERED: 

1.  That  Southwestern  Bell  Telephone  Company's  Motion  to  Strike  and  in  the 
Alternative  to  Supplement  the  Record  is  denied. 

2.  That  simultaneous  initial  briefs  shall  be  due  on  February  1,  1999. 

3.  That  simultaneous  reply  briefs  shall  be  due  on  February  16,  1999. 

4.  That  this  order  shall  become  effective  on  January  12,  1999. 

Lumpe,  Ch.,  Drainer  and  Murray,  CC,  concur. 
Schemenauer,  C,  not  participating.  Cmmpton,  C,  absent. 

Ruth,  Regulatory  Law  Judge 


In  the  Matter  of  the  Investigation  of  GTE  Midwest  Incorporated's 
Proposed  Sale  or  Exchange  of  105  Exchanges  in  the  State  of 
Missouri.* 

Case  No.  TO-99-262 
Decided  January  21,  1999 


Evidence,  Practice  &  Procedure§25.  Where  Public  Counsel  applied  to  the  Commission  to  open 
a  docket  within  which  to  consider  GTE  Midwest,  Inc.'s  alleged  intention  to  sell  or  exchange  certain 
of  its  Missouri  exchanges,  the  Commission's  procedural  rules  required  dismissal  of  the  application 
because  it  did  not  cite  any  statutory  authority  for  the  relief  sought  by  Public  Counsel. 

ORDERDENYINGAPPLICATIONANDCLOSINGCASE 

Pleading  requirements  for  the  Commission  require  that  all  applications  include, 
inter  alia,  a  "[r]eference  to  the  statutory  provision  or  other  authority  under  which 
relief  is  requested;"  4  CSR240-2.060(1)(D).  OnDecember  9, 1998,  the 

*The  Commission,  in  an  order  issued  on  February  17, 1999,  denied  a  rehearing  in  this  case. 
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Office  of  the  Public  Counsel  (Public  Counsel)  filed  an  application  which  it  entitled 
"Office  Of  The  Public  Counsel' s  Motion  To  Open  A  Docket  To  Investigate  And  Hold 
Public  Hearings  Regarding  GTE  Midwest' s  Proposed  Sale  Or  Exchange  Of  1 05  Ex- 
changes In  The  State  Of  Missouri"  (Application).  However,  Public  Counsel  cites  no 
authority  for  the  proposition  that  the  Commission  may  review  an  application  which 
has  not  yet  been  filed  by  the  applicant. 

Public  Counsel  does  cite  the  fact  that  on  or  about  November  5, 1998, GTE  Midwest, 
Inc.  (GTE)  announced  that  it  was  offering  approximately  105  of  its  Missouri 
exchanges  for  sale.  Public  Counsel  notes  that  portion  of  GTE' s  press  release  which 
made  comments  to  the  effect  that  this  proposed  sale  is  an  independent  action  without 
regard  to  any  transactions,  such  as  mergers,  in  which  GTE  may  be  involved.  Public 
Counsel  goes  on  to  assert  that  the  proposed  divestiture  of  these  exchanges  raises 
significant  questions  and  concerns  about  the  quality  of  service  afforded  the 
customers  in  the  areas  which  may  be  affected  by  any  such  sale.  Public  Counsel 
requested  that  GTE  be  required  to  provide  information  as  to  how  service  will  be 
affected,  and  further  requested  that  public  hearings  be  held  for  the  purpose  of 
determining  the  impact  which  any  future  sale  may  have  on  current  GTE  customers 
and  the  potentially  affected  communities. 

On  December  18  GTE  filed  its  Response'  to  Public  Counsel's  Application.  GTE 
has  argued  that  Public  Counsel' s  Application  is  notripe.  GTE  has  specifically  noted 
that  it  has  "merely  aimounced  its  intention  to  sell . . . ."  GTE  has  asked  the 
Commission  to  dismiss  Public  Counsel's  Application. 

Public  Counsel  has  cited  numerous  statutory  sections,  many  of  which  would 
apply  if  GTE  were  ever  to  file  an  application  for  permission  and  authority  to  sell  or 
otherwise  transfer  any  of  its  Missouri  holdings .  Until  GTE  makes  such  an  application, 
these  statutes  do  not  apply.  Public  Counsel' s  motion  is  notripe.  Ripeness  of  an  issue 
must  exist  for  the  proper  exercise  of  a  quasijudicial  function  and  in  the  case  sub  judice 
GTE  has  filed  no  such  issue  for  the  Commission's  consideration.  Simply  stated. 
Public  Counsel  is  asking  the  Commission  to  rule  upon  a  contingency  which  might 
occur  at  some  future  date. 

Until  GTE  asks  the  Commission  for  permission  to  buy,  sell  or  trade,  there  are  no 
facts  in  dispute;  indeed,  there  are  not  any  facts  in  existence.  In  order  for  due  process 
to  apply,  there  must  be  some  fact  in  dispute.  Weinberger  v.  Hynson  Westcott  & 
Dunning,412 U.S.  609,93  S.Ct.  2469,37  L.Ed.2d  207(1973). 


'  GTE's  Response  was  more  fully  entitled  "Memorandum  Of  GTE  Midwest  Incorporated 
In  Opposition  To  Office  Of  The  Public  Counsel's  Motion  To  Open  Docket  To  Investigate 
And  Hold  Public  Hearings  Regarding  The  Proposed  Repositioning  Of  105  Exchanges  In 
Missouri." 
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Public  Counsel  has  failed  to  state  a  claim  upon  which  relief  can  be  granted.  It 
would  not  be  in  the  interest  of  judicial  economy  for  the  Commission  to  proceed  with 
this  matter.  It  would  consume  resources  of  the  Commission,  the  Public  Counsel,  GTE 
and  any  potential  intervenor  to  investigate  a  speculative,  and  as  yet  nonexistent, 
transaction.  Therefore,  the  Commission  will  dismiss  Public  Counsel' s  Application 
and  close  this  case. 

If  GTE  proposes  to  consummate  a  sale  or  trade  regarding  any  of  its  Missouri 
properties,  it  will  be  required  to  secure  authority  and  permission  from  the  Commission 
prior  to  completing  any  such  transaction.  At  that  time  Public  Counsel  may  again  file 
its  suggestions  contained  in  Public  Counsel's  Application  and  the  Commission  will 
follow  its  standard  procedure  for  investigating  proposed  sales  of  utility  properties. 

IT  IS  THEREFORE  ORDERED: 

1.  ThattheApplicationfiledby  the  Office  of  the  Public  Counsel  on  December  9, 1998, 
and  entitled  "Office  Of  The  Public  Counsel' s  Motion  To  Open  A  Docket  To  Investigate  And 
Hold  Public  Hearings  Regarding  GTE  Midwest's  Proposed  Sale  Or  Exchange  Of  105  Ex- 
changes In  The  State  Of  Missouri"  is  hereby  denied. 

2.  That  this  order  shall  become  effective  on  February  2,  1999. 

3.  That  this  case  may  be  closed  on  February  3,  1999. 

Lumpe,  Ch.,  Crumpton,  Drainer,  Murray  and  Schemenauer,  CC, 
concur. 

Roberts,  Chief  Regulatory  Law  Judge 


In  the  Matter  of  the  Investigation  into  the  Exhaustion  of  Central 
Office  Codes  in  the  314  Numbering  Plan  Area.* 

Case  No.  TO-98-212 
Decided  January  26,  1999 


Telecommunications  §§1,  4.  Evidence,  Practice  and  Procedure  §24.  The  Commission 
denied  SWBT's  application  for  reliearing  because  ttie  Commission  anticipates  tliat  the  area  codes 
involved  in  the  split  will  not  exhaust  until  after  the  middle  of  the  next  decade  and,  is,  therefore, 
in  compliance  with  the  Industry  Numbering  Committee's  guidelines. 

Telecommunications  §§1,  8.    Evidence,  Practice  and  Procedure  §29.    Public  Counsel's 

motion  to  compel  was  denied  because  the  Commission  denied  SWBT's  application  for  rehearing, 
and  when  the  North  American  Numbering  Council  recommended  that  the  Federal  Communica- 
tions Commission,  Common  Carriers  Bureau,  direct  the  North  American  Numbering  Plan 
Administrator  to  issue  a  new  area  code,  the  underlying  issue  became  moot. 


*See  page  82  for  another  order  in  this  case. 
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Telecommunications  §§1,  8.  The  Commission  approved  the  proposed  area  code  relief 
implementation  plan  and  directed  the  Technical  Committee  to  take  all  actions  as  proposed  by 
the  implementation  plan,  submitting  dates  for  permissive  and  mandatory  dialing  and  an  education 
plan  to  the  Commission  for  review. 

ORDERDENYINGAPPLICATIONFORREHEARING,APPROVINGIMPLEMEN- 
TATIONPLANANDDIRECTINGFURTHERFILINGS 

The  Commission  issued  its  Report  and  Order  on  July  22,  1998,  requiring  the 
Technical  Committee  (Committee)  to  implement  the  two-way  geographic  spUt  pro- 
posed by  the  Office  of  the  Public  Counsel  (OPC).  The  Committee  was  ordered  to 
request  a  Numbering  Plan  Area  (NPA)  code,  or  "area  code, "  from  the  North  American 
Numbering  Plan  Administrator  (the  NANPA)  for  the  area  designated  as  the  "new" 
NPA  in  the  Commission's  Report  and  Order.  The  Committee  was  further  ordered  to 
submit  a  proposed  plan  for  implementing  the  geographic  split. 

On  August  3,  Southwestern  Bell  Telephone  Company  (SWBT)  filed  an  applica- 
tion for  rehearing  of  the  Commission's  order.  SWBT  alleged  that  the  two-way 
geographic  split  adopted  by  the  Commission  would  result  in  an  exhaust  of  the 
revised,  smaller314NPAby  2002  and  an  exhaust  of  the  new  NPA  by  2009.  SWBT 
urged  the  Commission  to  approve  an  overlay  rather  than  a  geographic  split  as  SWBT 
and  several  otherparties  had  originally  proposed.  SWBTpointed  out  that  its  witness 
had  testified  that,  without  number  conservation  measures,  the  remaining  3 14  NPA 
could  exhaust  as  early  as  the  year  2002,  and  the  new  NPA  could  exhaust  as  early  as 
the  year 2009.  SWBT  argued  that  Sections  5 .0(f)  and  5 .0(h)  of  the  Code  Relief  Planning 
and  Notification  GuideUnes,  Industry  Numbering  Committee  (issued  April  4,1997) 
(1  St  NPA  Guidelines)  provide  that  a  plan  must  provide  no  less  than  five  years  of  relief 
and  the  periods  of  relief  in  the  split  areas  must  not  differ  by  more  than  15  years. 

The  Committee  filed  its  proposed  implementation  plan  for  the  Conmiission 
approved  geographic  split  on  August  5.  In  its  plan,  the  Committee  proposed  dates 
of  September  1  and  October  1  for  filing  additional  particulars  ofits  customer  education 
and  technical  implementation  plans.  Moreover,  the  Committee  informed  the  Commis- 
sion that  a  representative  of  SWBT  had  sent  a  letter  to  the  NANPA  to  request  a  new 
area  code,  and  that  the  Committee  would  inform  the  Commission  about  the  N  ANPA's 
response  upon  receipt. 

On  August  6,  SWBT  filed  a  letter  with  the  Commission,  attaching  a  copy  of  the 
NANPA's  response' .  SWBT  did  not  attach  a  copy  of  its  letter  to  the  NANPA 


'The  response,  addressed  to  WiUiam  Adair  (of  SWBT)  from  Rose  Breidenbaugh  (of  the 
NANPA),  was  not  signed.  SWBT  explained  in  its  cover  letter  that  the  correspondence  was 

delivered  by  electronic  mail  and  that  SWBT  would  provide  a  hard  copy  to  the  Commission 
upon  receipt  of  a  hard  copy  from  the  NANPA.  SWBT  has  not  filed  a  hard  copy  to  date. 
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requesting  the  new  NPA.  In  its  response,  the  NANPA  stated  that  it  had  reviewed 
the  request  and  that  it  would  recommend  to  the  North  American  Numbering  Council 
(the  NANC)  that  no  new  NPA  be  assigned.  The  NANPA  stated  in  its  letter  that  the 
proj  ected  exhaust  dates  of  the  year  20 1 2  for  the  remaining  314  NPA  and  the  year  2045 
for  the  new  NPA  were  more  than  1 5  years  apart  and  would  therefore  violate  the  NPA 
Allocation  Plan  and  Assignment  Guidelines  (Industry  Numbering  Committee  docu- 
mentnumberINC96-0308-01  l,issuedMay  18, 1998,reissuedJuly  13, 1998)(2ndNPA 
Guidelines).  OnAugust  11, 1998,  the  Commission  issued  a  Notice  of  Commission 
Participation  in  North  American  Numbering  Council  Meeting.  This  notice  was  later 
rescinded  on  August  13. 

OPC  filed  suggestions  regarding  the  correspondence  from  the  NANPA,  and  a 
response  to  SWBT's  application  forrehearing,  on  August  12.  In  its  suggestions,  OPC 
stated  that  the  guidelines  do  not  supersede  the  authority  that  the  Federal  Commu- 
nications Commission  (FCC)  has  given  to  state  commissions  to  determine  the  type 
and  method  of  NPA  relief.  According  to  OPC,  the  guidelines  do  not  have  the  force 
and  effect  of  law.  In  its  response  to  SWBT's  application  for  rehearing,  OPC  urged 
the  Commission  to  deny  the  application  for  the  same  reasons  that  it  originally  rejected 
SWBT's  proposed  overlay.  OPC  stated  that  SWBT  had  not  raised  any  new 
arguments,  and  pointed  out  that  SWBT  had  raised  the  issue  of  the  Industry 
Numbering  Committee's  guidelines  at  a  very  late  date  in  the  proceedings. 

On  August  13,  GTE  Midwest  Incorporated  (GTE)  filed  a  response  to  SWBT's 
application  forrehearing.  GTE  supported  SWBT's  application  and  cited  many  of  the 
same  reasons  cited  by  SWBT.  GTE  further  pointed  out  that  the  response  of  the 
NANPA  would  make  implementation  of  a  geographic  split  in  the  near  future  difficult, 
and  that  the  life  of  the  remaining  314  NPA  will  be  shortened  if  implementation  is 
delayed.  GTE  asserted  that  customer  impacts  from  a  geographic  split  would  be  more 
negative  than  customer  impacts  from  an  overlay,  and  that  the  Texas  Commission  has 
recently  ordered  implementation  of  a  retroactive  overlay  in  two  NPAs  (the  214  and 
972  NPAs)  that  were  previously  created  by  a  split  ordered  by  the  Texas  Commission. 

On  August  18,  notice  was  issued  by  the  Commission  that  the  Commission  had 
determined  that  its  Chair  and  Regulatory  Law  Judge  would  participate  in  the  NANC 
meeting  on  August  19  by  telephone  conference.  In  its  meeting  on  August  19,  the 
NANC  considered  the  question  posed  by  the  NANPA  regarding  the  request  for 
direction  regarding  the  Missouri's  NPA  area  code  plan  and  whether  a  new  area  code 
could  be  issued  because,  as  NANPA  alleged,  Missouri's  NPA  area  code  plan 
contradicted  the  assignment  guidelines.  OPC  filed  its  Comments  Regarding  Tele- 
phone Conference  with  North  American  Numbering  Council  on  August  24. 

On  August  26,  Alan  C.  Hasselwander,  Chairman  of  the  NANC,  issued  a  written 
recommendation  to  Kathryn  C.  Brown,  Chief,  Common  Carrier  Bureau,  FCC.  In 
essence,  NANC  recommended  that  NANPA  should  be  directed  to  release  an  NPA 
code  pursuant  to  Missouri's  PSC  order  and  that  Missouri's  state  commission  should 
be  asked  to  pursue  all  methods  of  number  conservation,  review  exhaust  forecasts  and 
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consider  the  reconstitution  of  the  3 14  NPA  rather  than  requesting  a  new  NPA  if  the 
3 14  NPA  exhausts  prematurely.  A  copy  of  this  NANC's  letter  to  the  FCC's  Common 
Carrier  Bureau  was  provided  to  Chair  Sheila  Lumpe  on  August  26  by  facsimile 
transmission. 

On  August  26,  OPC  filed  eight  additional  consumer  letters  received  by  its  office 
regarding  the  314  area  code.  Five  of  the  consumers  were  businesses  or  charitable 
organizations  that  favored  the  overlay  plan  citing  the  cost  of  changing  printed 
materials  and  signage,  one  consumer  who  favored  the  split  plan,  one  consumer  who 
opposed  both  plans  and  made  other  suggestions  including  giving  wireless  phone 
a  separate  area  code  to  conserve  on  3 14  numbers,  and  one  consumer  was  complaining 
about  poor  service  on  a  pay  phone  line  in  the  417  area  code. 

On  August  27,  Staff  filed  revisions  to  the  Technical  Committee's  proposed 
implementation  plan  indicating  that  the  Technical  Committee  would  not  be  able  to 
develop  dates  for  implementation  until  a  new  NPA  was  assigned. 

On  September  4,  OPC  filed  its  Motion  to  Compel  requesting  the  Commission  issue 
an  order  requiring  SBC  Communications,  Inc.  (SBC)  and  S  WBT  to  answer  OPC's  Data 
Requests  Nos.  502  and  503.  On  September  14,  SWBT  filed  its  Response  to  OPC's 
Motion  to  Compel.  On  September  18,  OPC  filed  its  reply  to  SWBT's  Response 
regarding  the  Motion  to  Compel.  Copies  of  Data  Request  Nos.  502  and  503  were 
attached  to  OPC's  motion. 

In  its  Motion,  OPC  stated  that  SWBT  did  respond  to  its  Data  Request  No.  501 
requesting  disclosure  of  all  contacts  SWBT  had  with  NANPA  from  January  1 ,  and 
August  10,  concerning  the  3 14  relief  plan  without  objection.  OPC  further  stated  that 
Data  Request  No.  502  was  issued  after  the  NANC  meeting  on  August  19, 1998,  at 
which  time  "it  became  known  that,  prior  to  the  meeting,  SBC  sent  an  electronic 
message  to  NANC  members  (except  MCI)  concerning  the  3 14  area  code  relief  plan" . 
DataRequestNo.  502  requested  disclosure  of  contacts  between  SBC,  SWBT,  NANC 
members ,  and  the  FCC  and  its  members  or  staff  concerning  3 1 4  area  code  relief.  OPC 
stated  that  Data  RequestNo.  503  requested  the  supplementation  of  DataRequestNo. 
501  (previously  answered  without  objection)  to  include  contacts  with  NANPA 
subsequent  to  August  10, 1998.  SWBT  objected  to  Data  Request  Nos.  502  and  503 
on  the  basis  that  there  is  no  legitimate  purpose  for  additional  discovery  because  no 
possibility  of  rehearing  exists.  OPCrepliedthatithadconcemsthattheCommission's 
legitimate  order  was  not  being  implemented  by  a  neutral  area  code  administrator. 
Since  the  new  area  code  has  been  issued,  the  Commission  prevailed  and  the 
Conomission's  order  is  being  implemented,  requiring  SWBT  &  SBC  to  answer  the  data 
requests  is  no  longer  necessary. 

On  October  29,  Staff  filed  a  copy  of  correspondence  received  from  William  Adair, 
Missouri  Code  Administrator.  In  his  correspondence,  Mr.  Adair  stated  that  on 
October  28,  he  notified  the  NANPA  that  the  314  NPA  was  being  placed  in  NXX 
Jeopardy.  A  meeting  was  scheduled  for  November  1 1 ,  to  discuss  a  specific  Jeopardy 
Rationing  Plan. 
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On  November  25,  Staff  filed  a  copy  of  the  correspondence  received  from  Anna 
Gomez,  Chief,  Network  Services  Division,  Common  Carrier  Bureau,  Federal  Commu- 
nications Commission,  requesting  that  the  Missouri  Commission  request  that  the 
FCC  direct  the  NANPA  to  release  anew  area  code  to  provide  relief  for  the  current  314 
Numbering  Plan  Area  pursuant  to  the  Commission's  Order.  On  December  1 ,  the 
Missouri  Public  Service  Commission  issued  a  letter  to  the  FCC  requesting  that  the 
FCC  direct  the  NANPA  to  release  a  new  area  code  number  for  the  reUef  for  the  current 
314NPA. 

On  December  7,  for  informational  purposes.  Staff  filed  a  copy  of  the  correspon- 
dence from  Bill  Adair,  Missouri  Code  Administrator,  setting  forth  the  jeopardy 
rationing  plan  implemented  in  the  3 14  Numbering  Plan  Area  on  December  1, 1998. 

Findings  of  Fact 

The  Commission  makes  the  following  findings  of  fact  concerning  SWBT's 
application  for  rehearing. 

Neither  SWBT  nor  GTE  have  presented  any  new  facts  to  the  Commission  for 
consideration,  other  than  the  NANPA's  response  to  the  geographic  split  adopted  in 
the  Commission's  July  22  Report  and  Order,  and  the  Texas  Commission's  recent 
reversal  of  its  geographic  split  of  the  2 14  and  972  NPAs.  The  Commission  finds  that 
the  Texas  Commission's  assessment  of  customer  impact  has  no  bearing  on  the 
Commission's  determination  of  the  customer  impacts  in  the  314  NPA. 

The  NANPA's  response  and  SWBT's  apphcation  primarily  present  the  legal 
question  of  whether  the  Industry  Numbering  Committee's  guidelines  are  binding  on 
the  Commis  sion.  However,  they  also  rely  on  the  proj  ected  exhaustion  dates  of  record 
in  formulating  their  arguments  that  the  Commission's  Report  and  Order  does  not 
comply  with  the  guidelines.  The  Commission  will  consider  the  legal  issue  below,  but 
will  address  the  factual  assumptions  underlying  SWBT's,  and  the  NANPA's, 
position  in  this  section. 

The  NANPA  response  points  out  that,  if  certain  assumptions  are  made  concern- 
ing the  implementation  of  various  conservation  methods,  then  the  revised  3 14  NPA 
is  expected  to  exhaust  in  the  year  2012,  and  the  new  NPA  is  expected  to  exhaust  in 
the  year  2045 .  SWBT  points  out  that,  if  no  conservation  methods  are  implemented, 
then  the  revised  314  NPA  is  expected  to  exhaust  in  the  year  2002,  and  the  new  NPA 
is  expected  to  exhaust  in  the  year  2009 .  The  NANPA  and  SWBT  state  that  a  difference 
of  more  than  1 5  years  in  the  life  span  of  the  NPAs  will  result  if  conservation  measures 
are  imposed  throughout  both  of  the  NPAs.  SWBT  further  states  that,  if  no 
conservation  measures  are  imposed,  the  revised  314  NPA  will  not  have  a  hfespan  of 
five  years  or  more. 

The  Commission  finds  that  both  the  NANPA  and  SWBT  have  made  faulty 
assumptions  about  the  solutions  that  are  hkely  to  be  imposed  by  the  Commission, 
andignoredthe  Commission's  findings.  The  Commission's  July  22  Report  and  Order 
in  this  case  does  not  order  implementation  of  any  conservation  measures .  However, 
the  Commission  has  established  a  separate  case  (Case  No.  TO-99- 14)  for  purposes 
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of  finishing  the  conservation  work  undertaken  by  the  Committee  in  the  current  314 
NPA.  The  Commission  has  determined  that,  while  sequential  number  assignment  and 
rate  center  consolidation  may  be  implemented  in  the  near  future,  1 ,000s  block  number 
pooling  should  not  be  implemented  until  the  Committee  has  given  the  Commission 
further  updates  on  the  status  of  development  of  national  standards .  The  Commission 
has  also  noted  that  Option  2  rate  center  consoUdation  is  more  compUcated  than 
Option  1  rate  center  consolidation,  and  Option  3  is  more  complicated  than  Option  2. 
Generally,  the  difficulties  of  implementing  the  six  rate  center  consolidation  options 
discussed  in  the  Committee's  January  1998  report  increase  as  the  discussion 
proceeds  from  Option  1  to  Option  6. 

The  projected  exhaust  dates  of  2012  and  2045  that  were  developed  by  OPC 
assumed  that  certain  conservation  measures  would  be  implemented  by  certain  dates. 
See  Exh.  32.  Among  other  things,  OPC  assumed  that  landline  pooling  would  begin 
in  the  first  quarter  of  1999,  and  that  wireless  pooling  would  begin  in  the  first  quarter 
of  2000.  OPC  assumed  that  the  Commission  would  impose  Option  2  rate  center 
consolidation,  which  would  involve  consolidating  the  rate  centers  in  the  exchanges 
that  fall  within  the  mandatory  metropolitan  calling  area  (MCA).  The  boundary  of  the 
spUt  ordered  by  the  Commission  mirrors  the  boundary  between  mandatory  and 
optional  MCA  exchanges. 

The  Commission's  Order  Giving  Notice  and  Establishing  Deadlines  for  Filing  of 
Intervention  Applications,  Procedural  Schedule  and  Final  Report,  issued  on  July  22 
in  Case  No.  TO-99-14,  ordered  the  parties  to  file  a  sequential  number  assignment 
report  no  later  than  October  22,  a  rate  center  consolidation  report  no  later  than 
December  22,  and  a  report  on  pooling  no  later  than  February  22.  The  sequential 
number  assignment  and  rate  center  consolidation  reports  have  been  timely  filed.  It 
was  expected  that  the  first  two  reports  would  contain  plans  for  implementing  those 
conservation  methods,  but  the  Commission  anticipated  that  the  pooling  report  will 
not.  The  rate  center  consolidation  report  addresses  the  questions  proposed  for  all 
of  the  seven  options,  plus  one  variation.  Six  options  were  previously  presented  by 
the  Committee.  The  seventh  option  was  suggested  by  SWBT  witness  Unruh  at  the 
evidentiary  hearing. 

Based  upon  the  record  before  it,  the  Commission  has  determined  that  number 
pooling  is  not  likely  to  be  implemented  until  well  beyond  the  first  quarters  of  1 999  and 
2000.  Assuming  thatnumberpooling  is  ultimately  implemented,  the  Commission  may 
choose  to  introduce  pooling  in  the  core  areas  of  St.  Louis  before  introducing  pooling 
in  the  outlying  areas.  Thus,  the  exhaust  dates  of  2012  and  2045  predicted  by  OPC 
are  optimistic.  Both  of  the  NPAs  involved  in  the  split  are  likely  to  exhaust  prior  to 
that  time.  In  addition,  the  proj  ected  lifespan  of  the  new  NPA  could  be  shortened  more 
than  the  lifespan  of  the  revised  3 14  NPA  if  the  Commission  implemented  pooling  in 
the  core  areas  prior  to  implementation  in  the  outlying  areas  of  St.  Louis. 

The  Commission  anticipates  that,  with  the  time  frame  for  implementation  of 
number  conservation  methods  that  has  been  estabUshed  in  Case  No.  TO-99-14  and 
the  possibility  that  pooling  will  be  implemented  in  stages,  the  revised  314  NPA  is  Ukely 
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to  exhaust  somewhat  sooner  than  OPC's  projected  2012  exhaust  date,  but  not  earlier 
than  five  years  following  the  implementation  of  this  geographic  split.  SWBT's 
projected  2002  exhaust  date  for  the  revised  314  NPA  is  overly  pessimistic,  given  the 
rigorous  schedule  established  by  the  Commission  for  implementing  sequential 
number  assignment  and  rate  center  consolidation  in  Case  No.  TO-99-14. 

The  Commission  anticipates  that  the  new  NPA  will  exhaust  significantly  sooner 
than  the  year  2045,  perhaps  as  early  as  SWBT's  estimated  exhaust  date  of  2009, 
because  1,000s  block  number  pooling  will  be  implemented  later  than  sequential 
number  assignment  and  rate  center  consolidation.  OPC's  projected  exhaust  date  of 
2045  was  based  largely  on  implementation  of  landline  pooling  by  the  first  quarter  of 
1999  and  wireless  pooling  by  the  first  quarter  of  2000,  as  OPC  did  not  assume  that 
any  rate  center  consolidation  would  take  place  in  the  new  NPA. 

Given  these  facts,  the  Commission  anticipates  that  both  of  the  NPAs  involved 
in  the  split  will  exhaust  sometime  between  the  middle  of  the  next  decade  and  the  middle 
or  end  of  the  decade  that  follows.  If  this  occurs,  the  Industry  Numbering  Committee's 
guidelines  will  not  be  violated,  even  if  they  control  the  Commission's  decision. 
Therefore,  based  on  the  record,  the  Commission  finds  that  SWBT's  application  for 
rehearing  should  be  denied. 

As  rehearing  is  being  denied,  there  is  no  further  reason  for  the  Commission  to 
requireSBCandSWBTtorespondtoDataRequestNos.502and503.  AftertheNANC 
recommended  to  the  FCC  that  NANPA  be  directed  to  issue  an  area  code  pursuant 
to  the  order  of  the  Missouri  PubUc  Service  Commission  in  its  correspondence  dated 
August  26, 1998,  the  issue  became  moot.  Therefore,  OPC's  Motion  to  Compel  will 
be  denied. 

Conclusions  of  Law 

The  legal  issue  presented  by  SWBT  is  whether  the  Industry  Numbering 
Committee's  guidelines  are  rules  to  which  the  Commission  must  adhere,  or  merely 
guidelines. 

The  Industry  Numbering  Committee  (INC)  is  a  committee  of  the  Alliance  for 
Telecommunications  Industry  Standards  (ATIS),  which  is  an  organization  of  tele- 
communications carriers  that  develops  standards  for  the  telecommunications  indus- 
try under  the  aegis  of  the  Carrier  Liaison  Committee  of  the  NANC.  NANC  is  an 
advisory  body  for  the  FCC .  NANC  makes  its  recommendations  to  the  Common  C  arrier 
Bureau  of  the  FCC  regarding  numbering  issues.  The  FCC  is  the  federal  agency  given 
plenary  jurisdiction  over  numbering  issues  pertaining  to  the  United  States  pursuant 
to  47  U.S.C.  §251  (e)(1),  the  Communications  Act  of  1934,  as  amended  by  the 
Telecommunications  Act  of  1996  (the  Act).  The  FCC  delegated  authority  to  state 
commissions  to  implement  area  code  relief  in  its  docketed  case  entitled  Implementa- 
tion of  the  Local  Competition  Provisions  of  the  Telecommunication  Act  of  1 996,  CC 
Docket  No.  96-98,  Second  Report  and  Order  and  Memorandum  Opinion  and  Order, 
1 1  FCC  Red  19392  ( 1 996)  (Local  Competition  Second  Report  and  Order)^  However, 
under  the  FCC's  regulations,  47  C.F.R.  §52.9(b),  if  a  state  commission  acts  inconsis- 
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tently  with  federal  numbering  guidelines  designed  to  ensure  the  fair  and  timely 
availabihty  of  numbering  resources  to  all  telecommunications  carriers,  a  party  may 
dispute  the  proposed  area  code  plan  by  fiUng  a  petition  for  declaratory  ruling, 
rulemaking,  or  other  appropriate  action  with  the  Common  Carrier  Board  of  the  FCC. ' 

Proposed  Implementation  Plan 

The  rehef  implementation  plan  describes  the  standard  area  code  relief  implemen- 
tation process  that  has  been  developed  within  the  industry  over  the  years.  The  effort 
will  be  led  by  the  NPA  ReUef  Coordinator,  Bill  Adair,  of  SWBT.  The  relief 
implementation  process  was  successfully  used  in  the  Missouri  3 14/573  and  8 1 6/660 
spUts .  The  Implementation  Team  structure  proposed  is  identical  to  the  method  used 
in  these  previously  completed  3 14/573  spUt  and  in  the  816/660  split. 

Under  the  relief  implementation  process,  the  NPA  Relief  Coordinator  will  hold 
monthly  NPA  rehef  implementationmeetings  for  the  current  314  NPA  split  rehef  effort. 
These  meetings  will  be  held  in  St.  Louis  until  the  permissive  dialing  period  ends.  The 
affected  telecommunications  providers  have  already  started  intemal  planning. 

The  relief  Implementation  Team  is  divided  into  three  subcommittees:  Transla- 
tions/Network, Pubhc  Relations/Customer  Education  and  Operations  Support  Sys- 
tems/Billing Systems.  Subj  ect  matter  experts  from  every  industry  participant  served 
on  each  of  these  subcommittees. 

As  directed  by  the  Commission,  the  implementation  team  addressed  nine  issues: 
1)  accomplishing  technical  changes,  2)  obtaining  a  new  NPA  code,  3)  educating  the 
pubhc,  4)  begiiming  permissive  diahng  and  beginning  mandatory  diahng  for  the  new 
NPA,  5)  specific  date  of  educational  meetings,  6)  specific  contacts  to  be  made  with 
newspaper,  radio  and  television  media,  7)  samples  of  the  materials  to  be  distributed 
to  the  media,  customers,  and  governmental  bodies,  8)  inform  the  Commission  of  the 
possibihty  of  obtaining  3 10, 3 1 1, 3 12, 3 13, 3 15, 3 16, 3 17, 3 18, 319asthenewNPAcode, 
and  9)  inform  the  Commission  regarding 


^'  Implementation  of  the  Local  Competition  Provisions  of  the  Telecommunication  Act  of 
1996,  CC  Docket  No.  96-98,  Second  Report  and  Order  andMemorandum  Opinion  and  Order, 
11  FCC  Red  19392  (1996)  (Local  Competition  Second  Report  and  Order)  petitions  for 
reconsideration  pending,  vacated  in  part,  People  of  the  State  of  CaUfomia  v.  FCC,  124  F.3rd 
934  (8th  Cir.  Aug.  22, 1997),  cert,  granted,  sub  nom.  AT&T  Corp.  V.  lowaUtil.  Bd.,  1 1 8  S.Ct. 
879  (Jan.  26,  1998). 

^  The  FCC  delegated  authority  to  the  Common  Carrier  Bureau  to  act  on  such  petitions.  Local 
Competition  Second  Report  and  Order,  11  FCC  Red  at  19520. 
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the  possibility  of  dialing  eight  digits  rather  than  ten  digits  if  one  of  these  31x  codes 
is  assigned.  Regarding  Issues  8  and  9,  the  Technical  committee  indicated  in  their 
proposed  implementation  plan  filed  August  5  that  none  of  the  numbers  referred  to 
in  Issue  8  are  available,  and  therefore,  Issue  8  and  9  are  mooted. 

In  its  revisions  filed  on  August  27,  Staff  informed  the  Commission  that  the 
Technical  Committee  would  be  unable  to  develop  proposed  dates  for  implementation 
until  a  new  NPA  code  is  assigned.  Staff  proposed  that  the  Technical  Committee 
submit  proposed  dates  for  permissive  and  mandatory  dialing  within  2 1  days  after  the 
receipt  of  the  new  NPA  code,  and  then  to  submit  an  education  plan  30  days  later. 

The  Commission  issued  a  letter  to  the  FCC  on  December  1  requesting  that  the  FCC 
direct  the  N  ANC  to  assign  the  new  NPA  number  for  the  3 1 4  NPA.  On  January  6, 1 999, 
the  Commission  was  notified  that  the  new  NPA  636  had  been  assigned  for  the  3 14 
split.  Therefore,  Issue  2  addressed  in  the  implementation  plan  will  not  be  necessary. 
The  remainder  of  the  implementation  plan  is  approved.  The  Commission  will  direct 
the  Technical  Committee  to  submit  proposed  dates  for  permissive  and  mandatory 
dialing  within  2 1  days  after  the  receipt  of  the  new  NPA  code,  and  then  to  submit  an 
education  plan  30  days  later  as  proposed. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  application  for  rehearing  filed  on  August  3,  1998  by  Southwestern  Bell 
Telephone  Company  is  denied. 

2.  That  the  parties  shall  comply  with  the  Commission's  Report  and  Order  of  July  22, 

1998. 

3.  That  Southwestern  Bell  Telephone  Company  shall  file  a  copy  of  its  first  letter  to 
the  North  American  Numbering  Plan  Administrator  regarding  the  new  NPA  with  the 
Commission. 

4.  That  the  Office  of  Public  Counsel's  Motion  to  Compel  filed  on  September  4, 1998, 
is  denied. 

5.  That  the  Technical  Committee  shall  take  all  actions  proposed  in  the  implementation 
plan  filed  by  the  Technical  Committee  on  August  5, 1998,  as  revised  on  August  27, 1998,  and 
the  Technical  Committee  shall  submit  proposed  dates  for  permissive  and  mandatory  dialing 
by  February  4,  1999,  and  submit  an  education  plan  by  February  26,  1999. 

6.  That  this  order  shall  become  effective  on  January  26,  1999. 

Lumpe,  Ch.,  Cmmpton,  Murray,  Schemenauer  and  Drainer,  CC,  concur. 
Register,  Regulatory  Law  Judge 
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In  the  Matter  of  Associated  Natural  Gas  Company's  Tariff  Revi- 
sions to  be  Reviewed  in  its  1995-1996  Actual  Cost  Adjustment* 

Case  No.  GR-96-227 
Decided  January  26,  1999 


Evidence,  practice  and  procedure  §4.  The  party  asserting  the  positive  of  a  proposition  bears 
the  burden  of  proving  that  proposition.  Dycus  v.  Cross,  869  S.W.2d  745,  749  (Mo  banc  1994). 
Gas  §17.1.  The  Commission  accepted  the  conclusions  of  Staff's  expert  witness  and  found  that 
the  gas  utility  had  previously  recovered  the  cost  of  gas  injected  into  storage  and  could  not  again 
recover  the  cost  of  that  gas  when  it  was  withdrawn  from  storage. 

APPEARANCES 

Gary  W.  Duffy,  Attorney  atLaw,  Brydon,  Swearengen&  England,  P.C.,  P.O.  Box 
456, 312  East  Capitol  Avenue,  Jefferson  City,  Missouri  65 102-0456,  for  Associated 
Natural  Gas  Company. 

Jeffrey  L.  Dangeau,  Attorney  atLaw,  P.O.  Box  1408,  Fayetteville,  Arkansas  72702, 
for  Associated  Natural  Gas  Company. 

Cherlyn  McGowan,  Assistant  General  Counsel,  P.O.  Box  360,  Jefferson  City, 
Missouri  65 102,  for  Staff  of  the  Missouri  Public  Service  Commission. 

Douglas  E.  Micheel,  Senior  Public  Counsel,  P.O.  Box  7800,  Jefferson  City, 
Missouri  56102,  for  Office  of  Public  Counsel. 

REGULATORYLAWJUDGE:  Morris  L.Woodruff 

REPORTANDORDER 
Procedural  History 

This  case  was  estabUshed  to  consider  Associated  Natural  Gas  Company's 
( ANG's)  Actual  Cost  Adjustment  (AC  A)  for  the  year  ending  October  3 1 , 1 996 .  ANG 
submitted  tariff  sheets  designed  to  revise  the  ACA  factors  for  each  of  its  three 
Missouri  districts.  Those  tariff  sheets  were  approved  on  October  30,  1996  on  an 
interim,  subject  to  refund  basis.  In  the  same  order  the  Commission  directed  its 
Procurement  Analysis  Department  (Staff)  to  conduct  an  audit  of  the  ACA  period  and 
submit  its  recommendation  by  August  1, 1997.  Staff  conducted  the  required  audit 
and  submitted  its  recommendation  on  August  4.  Staff  recommended  several 
adjustments  to  ANG's  ACA  filing.  On  September  4,  ANG  filed  a  response  to  Staffs 
reconmiendations.  The  only  recommendation  with  which  ANG  disagreed 
concerns  Staffs  proposal  to  reduce  ANG's  SEMO  District  gas  costs  by  $254,476 


*The  Commission,  in  an  order  issued  on  March  2, 1999,  denied  a  rehearing  in  this  case. 
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to  eliminate  an  alleged  double  recovery  in  ANG's  1 995-1 996  AC  A  filing  of  Liquefied 
Natural  Gas  (LNG)  and  Natural  Gas  Pipeline  of  America  (NGPL),  non-S2  storage 
withdrawal  dollars.  The  double  recovery  allegedly  occurred  as  a  result  of  ANG's 
change  in  ACA  recovery  methodology  with  regard  to  storage  injection  and  with- 
drawals. 

An  Order  Adopting  Procedural  Schedule  was  filed  on  November  21.  Direct 
Testimony  on  behalf  of  Staff  and  ANG  was  filed  on  November  24,  Rebuttal  testimony 
was  filed  on  behalf  of  both  parties  on  January  23 ,  and  Surrebuttal  testimony  was  filed 
on  behalf  of  both  parties  on  March  2. 

A  hearing  was  held  on  April  7.  Staff  and  ANG  submitted  initial  briefs  on  May  1 1 , 
and  reply  briefs  on  June  1.  Although  the  Office  of  the  Public  Counsel  entered  its 
appearance  at  the  hearing,  it  chose  not  to  participate  fiirther  in  the  hearing  and  did 
not  submit  post-hearing  briefs. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission  has  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record  in  order  to  make  the  following 
findings  of  fact.  The  Commission  has  also  considered  the  positions  and  arguments 
of  all  the  parties  in  making  these  findings.  Failure  to  specifically  address  a  particular 
item  offeredinto  evidence  or  a  position  or  argument  made  by  aparty  does  not  indicate 
that  the  Commission  has  not  considered  it.  Rather,  the  omitted  material  was  not 
dispositive  of  the  issues  before  the  Commission. 

Evidence  Presented 

Staff  alleges  that  ANG  has  double  recovered  $254,476  for  natural  gas  withdrawn 
fromLNGandNGPLnon-S2  storage  between  December  1, 1995  andOctober  3 1, 1996. 
Staff  proposes  to  decrease  ANG's  SEMO  District  gas  costs  by  that  amount  when 
calculating  ANG's  ACA  adjustment. 

The  ACA  adjustment  is  designed  to  permit  a  gas  utihty  to  pass  along  to 
consumers  the  actual  costs  it  incurs  for  purchase  of  natural  gas.  For  the  period  in 
question,  ANG  included  in  its  actual  cost  the  value  of  natural  gas  which  it  removed 
from  storage  in  its  LNG  and  NGPL  non-S2  storage  facilities  after  December  1 , 1 995 . 
Priorto  December  1, 1995,  ANG  had  employed  an  "up-front"  ACA  recovery  method 
under  which  it  passed  on  to  consumers  its  cost  of  gas  that  was  injected  into  LNG  and 
NGPL  non-S2  storage  at  the  time  the  gas  was  injected  into  storage.  Beginning  on 
December  1 , 1 995,  ANG  changed  to  an  "as  withdrawn/consumed"  recovery  method. 

Staff  agreed  with  ANG's  decision  to  change  its  recovery  method  because  ANG 
already  used  the  "as  withdrawn/consumed"  method  with  regard  to  its  other  storage 
accounts  and  that  method  is  also  used  by  the  majority  of  other  Local  Distribution 
Companies  in  Missouri.  However,  Staff  asserted  that  ANG  should  only  be  allowed 
to  recover  under  the  new  "as  withdrawn/consumed"  method  for  those  gas  supplies 
inj  ected  into  storage  after  the  changeover  date  of  December  1 , 1 995 .  Allowing  ANG 
to  recover  for  the  gas  supplies  injected  prior  to  the  change  over  date  would  allegedly 
permit  ANG  to  recover  the  cost  of  the  previously  injected  gas  both  at  the  time  of 
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injection  under  the  former  "up-front"  recovery  method  as  well  as  at  the  time  of 
withdrawal  under  the  new  "as  withdrawn/consumed"  method. 

ANG  responded  to  Staffs  position  by  submitting  the  Direct  Testimony  of  Mark 
S.  Kidd.  Mr.  Kidd's  testimony  asserted  that  there  had  been  no  double  recovery.  Mr. 
Kidd  testified  that  the  amount  of  natural  gas  that  ANG  has  in  storage  varies  greatly 
over  the  course  of  a  year.  The  company  purchases  extra  gas  during  the  warm  weather 
months,  when  prices  and  demand  are  low,  and  injects  it  into  storage.  Then  during 
the  cold  weather  months,  when  prices  and  demand  are  high,  the  company  withdraws 
some  of  the  gas  from  storage  to  meet  peak  demand  and  to  reduce  the  price  that  it  would 
otherwise  need  to  pay  for  gas  on  the  market  at  that  time.  From  September  1982, 
through  November  1 995,  ANG  included  in  its  AC  A  recovery  the  cost  of  gas  injected 
into  LNG  and  NGPL  non-S2  storage.  Beginning  December  1,  1995,  ANG  began 
including  the  cost  of  LNG  and  NGPL  non-S2  withdrawals  in  its  ACA  recovery.  Kidd 
testified  that  ANG  was  concerned  about  the  possibility  of  over-  or  under-recovery 
at  the  time  it  decided  to  change  from  an  "up-front"  recovery  method  to  an  "as 
withdrawn/consumed"  method.  However,  ANG  does  not  agree  that  any  over- 
recovery  has  occurred. 

ANG  argues  that  in  order  to  prevent  an  over-  or  under-recovery,  the  actual  costs 
recovered  by  ANG  under  the  old  "up-front"  recovery  method  must  be  compared  to 
the  costs  that  ANG  would  have  recovered  under  the  new  "as  withdrawn/consumed" 
method  if  that  method  had  been  in  use  throughout  the  period.  ANG  made  such 
calculations  and  they  show  that  for  the  period  of  September  1982  through  November 
1995,  injections  actually  recovered  totaled  $5, 166,804  and  withdrawals  from  storage 
totaled  $5,174,736.  Thus,  changing  to  the  "as  withdrawn/consumed"  recovery 
method  on  December  1, 1995  resulted  in  an  under-recovery  by  ANG  in  the  amount 
of  $7,932.  Put  another  way,  ANG's  calculations  alleged  that  it  had  a  beginning 
inventory  of  gas  in  storage  on  September  1 , 1 982  of  $835,859.  Injections  of  $5, 1 66,807 
were  added  to  that  amount  and  then  withdrawals  of  $5, 1 74,739  were  subtracted.  The 
result  is  an  ending  inventory  balance  of$827,927as  of  No  vember  30,1995.  The  value 
of  ANG's  inventory  of  gas  in  storage  was  thus  reduced  by  $7,932  and  ANG  has 
allegedly  under-recovered  by  that  amount. 

In  response  to  the  Direct  Testimony  of  Mark  S.  Kidd,  the  Staff  filed  the  rebuttal 
testimony  of  Michael  J.  Wallis.  Wallis'  testimony  argued  that  prior  to  July  8, 1982, 
the  date  when  ANG  began  recovering  it  procurement  gas  costs  through  the  ACA 
true -up  mechanism,  ANG  had  already  recovered  approximately  $663,000  of  Missouri 
allocated  storage  withdrawal  costs  in  an  up-front  fashion' .  Staff  argued 

'A  portion  of  the  value  of  ANG' s  natural  gas  storage  inventory,  specifically  a  portion  of  the 
inventory  in  ANG  storage,  would  be  used  outside  Missouri  and  would  not  be  allocated  to 
Missouri  ratepayers. 
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that  this  up-front  recovery  had  occurred  because  prior  to  July  8, 1982,  the  Purchased 
Gas  Adj  ustment  (PGA)  tariffs  then  in  effect  would  have  allowed  ANG  to  recover  the 
cost  of  gas  injected  into  storage  by  charging  its  Missouri  customers  an  estimated 
PGA  rate.  That  rate  was  based  on  the  Company's  average  cost  of  gas,  which  was 
determined  by  using  the  most  recent  supplier  invoices  without  a  reduction  for  gas 
injected  into  storage.  In  support  of  this  argument,  Staff  attached  a  copy  of  Missouri 
PSC  PGA  tariff  sheet  number  44  which  served  as  ANG's  PGA  clause  for  the  SEMO 
District  for  the  period  of  June  2, 1978toJuly8, 1982.  Staff  asserted  that  this  tariff  sheet 
would  have  permitted  ANG  to  recover  all  of  the  cost  of  gas  injected  into  storage  prior 
to  July  8, 1982. 

ANG  did  not  accept  Staffs  position  and  submitted  the  surrebuttal  testimony  of 
Mark  S .  Kidd.  In  his  surrebuttal  testimony,  Kidd  analyzed  the  operation  of  tariff  sheet 
44.  Kidd  pointed  out  that  tariff  sheet  44  does  not  make  any  specific  mention  of  the 
treatment  of  gas  in  storage.  However,  he  asserted  that  tariff  sheet  44  provided  for 
recovery  of  gas  costs  from  customers  as  consumed  rather  than  recovery  as 
purchased  as  alleged  by  Staff.  Calculations  using  similar  assumptions  in  three 
different  scenarios,  attached  to  his  testimony  as  Schedule  MSK-9,  illustrate  Kidd' s 
understanding  of  the  operation  of  tariff  sheet  44. 

Kidd's  surrebuttal  testimony  also  indicated  that  ANG  had  changed  its  position 
with  regard  to  the  date  that  the  ACA  mechanism  commenced  and  its  effect  on  the 
value  of  gas  in  storage  on  that  date.  Kidd  indicated  that  his  previous  calculations 
had  assumed  a  starting  date  of  September  1,1982  but  that  tariff  sheet  44  showed  that 
the  ACA  mechanism  would  have  gone  into  effect  on  July  8, 1982  which  is  the  date 
that  tariff  sheet  44  was  canceled.  Using  this  new  date,  Kidd  contends  that  a  positive 
adjustment  for  gas  costs  of  $19,522  should  be  ordered  by  the  Commission  to 
compensate  ANG  for  the  additional  value  of  gas  in  storage. 

Staff  submitted  the  surrebuttal  testimony  of  Michael  J.  Wallis.  In  that  testimony, 
Mr.  Wallis  again  emphasized  Staffs  contention  that  ANG  had,  prior  to  July  8, 1 982, 
recovered  its  storage  withdrawal  costs  in  an  up-front  fashion.  He  testified  that  ANG 
accomplished  this  by  charging  its  Missouri  customers  an  estimated  PGA  rate  which 
was  based  on  ANG's  average  cost  of  gas,  determined  by  using  the  most  recent 
supplier  invoices,  including  gas  supplies  injected  into  storage. 

An  evidentiary  hearingwas  held  on  April7, 1998.  At  the  hearing,  Michael  Wallis 
testified  on  behalf  of  the  Staff  and  Mark  Kidd  testified  on  behalf  of  ANG.  Mr.  Kidd 
reiterated  his  interpretation  of  tariff  sheet  44  as  providing  for  recovery  by  ANG  of  gas 
costs  as  the  gas  was  consumed  and  not  as  it  was  injected  into  storage.  Mr.  Kidd  did 
agree  that  supplier  invoices  from  a  gas  pipeline  prior  to  July  8,  1982  would  have 
included  the  cost  of  gas  purchased  as  well  as  transportation  and  storage  costs  in  one 
lump  sum  cost  of  gas  figure.  Mr.  Wallis  testified  that  tariff  sheet  44  would  have 
included  storage  costs  as  part  of  the  invoiced  cost  that  was  the  basis  for  establishing 
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a  rate.  He  stated  that  it  was  Staffs  position  that  the  value  of  the  gas  in  storage  as 
of  July  8, 1982  was  recovered  at  the  time  it  was  purchased  by  ANG. 

Discussion 

Burden  of  Proof 

The  Missouri  Supreme  Court  has  stated  that  "[t]he  law  in  this  state  as  to  the 
burden  of  proof  is  clear  and  designed  to  assure  that  hearings  on  contested  matters 
provide  the  parties  with  predictable  rules  of  procedure.  The  party  asserting  the 
positive  of  a  proposition  bears  the  burden  of  proving  that  proposition."  Dycus  v. 
Cross,  869  S.W.  2d  745, 749  (Mo.  banc  1994).  In  this  case,  the  Staff  is  asserting  that 
ANG  is  double  recovering  the  value  of  the  gas  it  has  in  storage.  Therefore,  according 
to  the  rule  set  out  in  Dycus,  the  Staff  has  the  burden  of  proving  its  assertion. 

Section  393 . 150.2,  RSMo  (1994),  does  state  that" a]t  any  hearing  involving  arate 
sought  to  be  increased,  the  burden  of  proof  to  show  that  the  increased  rate  or 
proposed  increased  rate  is  just  and  reasonable  shall  be  upon  the  gas  corporation,. 
. . "  In  this  case,  ANG  is,  in  effect,  seeking  to  increase  its  rate  through  the  PGA/ACA 
process.  Therefore,  it  does,  in  general,  have  the  burden  of  proving  that  its  proposed 
rate  is  just  and  reasonable.  However,  the  existence  of  Section  393.150  does  not 
establish  that  ANG  has  the  burden  of  proof  as  to  all  issues.  Requiring  ANG  to  prove 
the  negative  of  Staff  s  assertion  regarding  double  recovery  would  violate  the  rule  set 
forth  in  Dycus. 

Staff  argued  in  its  initial  brief  that  an  exception  to  the  Dycus  rule  should  apply 
in  this  case.  Staff  claimed  that  ANG  should  have  the  burden  of  proving  that  it  has 
not  already  recovered  the  value  of  the  stored  gas  because  the  evidence  that  would 
be  required  to  prove  that  ANG  has  already  recovered  the  value  of  the  gas  through 
operation  of  tariff  sheet  44  is  in  the  exclusive  control  of  ANG.  The  exception  to  the 
burden  of  proof  rule  cited  by  Staff  certainly  does  exist.  However,  Staffs  argument 
must  fail  because  there  was  no  showing  that  ANG  had  exclusive  or  even  primary 
control  over  any  documents  or  other  evidence  relevant  to  the  determination  of  the 
issues  in  this  case.  There  is  no  indication  in  the  record  that  the  Staff  requested  that 
ANG  produce  any  documents  that  were  not  produced.  In  fact,  ANG's  expert  witness, 
Mark  S.  Kidd,  testified  that  he  had  based  his  analysis  of  the  operation  of  tariff  sheet 
44  on  documents  that  he  reviewed  at  the  offices  of  the  Commission.  Far  from 
establishing  that  there  were  any  documents  or  other  evidence  in  the  exclusive  control 
of  ANG,  Staffs  witness,  Michael  WalUs,  testified  that  there  were  no  missing 
documents. 

Allegation  of  Double  Recovery 

Staffs  initial  position,  as  set  forth  in  direct  testimony  of  Michael  J.  WalUs,  was 
that  the  fact  of  ANG's  double  recovery  for  gas  sold  out  of  storage  was  essentially 
self-evident.  Walhs  testified  that  "[p]rior  to  December  1,  1995,  ANG  would  have 
recovered  the  amounts  initsLNGandNGPLnon-S2  storage  accounts  by  (l)including 
the  entire . . .  commodity  gas  cost  amount  in  its  ACA  f iUng  and  (2)  excluding  from  the 
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AC  A  filing  the  subsequent  withdrawal,  from  storage  of  the...  commodity  gas  amount 
which  had  previously  been  injected  into  storage."  On  December  1,  1995,  ANG 
switched  to  an  accounting  system  whereby  it  recovered  the  amounts  in  storage  by 
including  in  its  commodity  gas  amount  in  its  ACA  filing  the  value  of  the  gas 
withdrawn  from  storage.  Thus,  Staff  argued  that  ANG  included  the  value  of  the  gas 
in  its  ACA  filings  both  at  the  time  the  gas  was  injected  into  storage  and  at  the  time 
it  was  withdrawn  from  storage,  resulting  in  a  double  recovery  by  ANG. 

ANG  through  the  rebuttal  testimony  of  Mark  Kidd  argued  that  what  seemed  to 
be  a  double  recovery  in  fact  was  not  so.  ANG  contended  that  it  had  injected  and 
withdrawn  essentially  equal  values  of  gas  since  1982  when  the  ACA  mechanism  first 
went  into  effect.  Therefore,  ANG  would  have  recovered  essentially  the  same  amount 
under  the  ACA  mechanism  whether  it  used  the  "as  injected"  or  the  "as  withdrawn" 
method  of  accounting  for  the  value  of  gas  in  storage.  Therefore,  there  was  no  double 
recovery  and  ANG  should  be  able  to  recover  the  value  of  gas  as  withdrawn  after 
December  1,  1995  to  the  extent  that  the  recovered  gas  was  being  taken  from  the 
balance  that  existed  in  1982,  when  the  ACA  mechanism  went  into  effect.  ANG's 
theory  is  premised  on  the  existence  of  a  pre-existing  balance  of  gas  in  storage  at  the 
start  of  the  ACA  process  in  1982.  Staff  did  not  attempt  to  refute  ANG's  calculations 
regarding  the  interaction  between  the  "as  injected"  and  "as  withdrawn"  methods. 
Instead,  Staff  argued  that  the  value  of  the  pre-existing  balance  of  gas  in  storage  had 
already  been  recovered  by  ANG  prior  to  the  inception  of  the  ACA  process. 

As  the  basis  for  this  theory.  Staff  cited  the  operation  of  tariff  sheet  44,  which  was 
the  PGA  mechanism  in  effect  for  ANG  for  the  period  of  June  2, 1 978  to  July  8,1982. 
Staff  argued  that  tariff  sheet  44  allowed  ANG  to  recover  its  storage  withdrawal  cost 
in  an  up-front  fashion  by  charging  its  Missouri  customers  an  estimated  PGA  rate 
which  was  based  on  the  Company's  average  cost  of  gas  -  determined  by  using  the 
most  recent  supplier  invoices  -  to  compute  the  appropriate  adjustments  to  its  rates. 
Staff  pointed  out  that  tariff  sheet  44  does  not  state  that  ANG  was  to  use  the  most 
recent  supplier  invoices  less  storage  injections.  Therefore,  ANG  would  have  been 
allowed  to  include  the  value  of  all  gas  purchased,  whether  stored  or  sold,  in  its  PGA 
rates. 

Staffs  position  is  persuasive.  From  June  2, 1978  to  July  8, 1982,  tariff  sheet  44 
served  as  ANG' s  PGA  Clause  for  the  SEMO  District  and  it  controlled  ANG' s  recovery 
treatment  of  storage  injection  and  withdrawal  costs  during  that  period.  As  of  July 
8, 1982,  the  date  tariff  sheet  44  was  canceled,  ANG  had  fully  recovered  its  storage 
costs  incurred  up  to  that  date.  In  order  to  understand  the  fact  of  this  recovery,  it  is 
important  to  understand  that  tariff  sheet  44  operated  in  a  pre-FERC  Order  636 
environment  in  which  all  components  of  gas  supply  and  service  were  provided  by 
the  pipeline  and  appeared  on  the  pipeline  invoices. 

Before  the  Federal  Energy  Regulatory  Commission  (FERC)  issued  Order  636, 
interstate  natural  gas  pipeline  companies  provided  local  distribution  companies  with 
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abundled gas  supply,  transportation  and  storage.  FERCOrder636requiredinterstate 
natural  gas  pipelines  to  unbundle  their  gas  supply  service  from  their  transportation 
and  storage  services.  Prior  to  FERC  Order  636,  components  of  gas  supply  service 
included  fixed  and  variable  storage  charges,  fixed  and  variable  transportation 
charges  and  all  gas  supply  costs,  irrespective  of  whether  that  gas  supply  flowed 
directly  to  the  city  gate  or  was  inj  ected  into  storage.  Thus,  fixed  and  variable  storage 
charges  would  have  been  included  on  pipeline  supplier  invoices  in  the  pre-Order  636 
environment  in  which  tariff  sheet  44  operated.  When  ANG  changed  its  recovery 
mechanism  for  LNG  and  NGPL  non-S2  gas  on  July  8, 1 982,  it  had  already  recovered 
the  gas  cost  associated  with  those  volumes  injected  into  storage  prior  to  that  date. 
To  allow  it  to  recover  those  costs  again  when  the  gas  was  removed  from  storage  after 
December  1 , 1 995  would  indeed  result  in  double  recovery. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law: 

Associated  Natural  Gas  Company,  a  division  of  Arkansas  Western  Gas  Com- 
pany, is  a  gas  corporation  as  defined  under  Section  386.020(1 8),  RSMo  (Supp.  1997) 

Associated  Natural  Gas  Company,  a  division  of  Arkansas  Western  Gas  Com- 
pany, is  an  investor-owned  pubUc  utility  engaged  in  the  provision  of  natural  gas 
service  in  the  State  of  Missouri  and  is,  therefore,  subject  to  the  jurisdiction  of  the 
Missouri  Public  Service  Commission  under  Chapters  386  and  393,  RSMo. 

Associated  Natural  Gas  Company,  a  division  of  Arkansas  Western  Gas  Com- 
pany, has  the  burden  of  proving  that  the  increased  rate  or  proposed  increased  rate 
isjust  and  reasonable.  Section  393.150.2,  RSMo  (1994). 

The  Staff  of  the  Missouri  Public  Service  Commission  has  the  burden  of  proving 
its  assertion  that  Associated  Natural  Gas  Company's  SEMO  District  gas  costs  should 
be  reduced  by  $254,476  to  eliminate  an  alleged  double  recovery,  in  ANG's  1 995- 1 996 
ACA  filing,  of  Liquefied  Natural  Gas  (LNG)  and  Natural  Gas  PipeUne  of  America 
(NGPL),  non-S2  storage  withdrawal  dollars  which  allegedly  occurred  as  a  result  of 
ANG's  change  in  ACA  recovery  methodology  with  regard  to  storage  injection  and 
withdrawals.  Dycus  v.  Cross,  869  S.W.  2d 745, 749  (Mo.  banc  1994). 

ITISTHEREFOREORDERED: 

1.  That  Staffs  proposal  to  reduce  Associated  Natural  Gas  Company's  SEMO  District 
gas  costs  by  $254,476  to  eliminate  an  alleged  double  recovery  is  affirmed. 

2.  That  Associated  Natural  Gas  Company '  s  request  to  increase  its  SEMO  District  gas 
costs  by  $19,522  is  denied. 

That  any  pending  motions  or  objections  not  specifically  ruled  on  in  this  order  are 
hereby  denied  or  overruled. 

4.      That  this  Report  and  Order  shall  become  effective  on  February  5,  1999. 
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Lumpe,  Ch.,  Crumpton  and  Schemenauer,  CC,  concur  and  certify  compliance 
with  the  provisions  ofSection 5 36.080,  RSMo  1994.  Murray  andDrainer.CC,  dissent 
with  opinion. 


DKSENTINGOPINIONOFCOMMISSIONERCONNIEMURRAYANDVICE 
CHAIRM.DIANNEDRAINER 

We  respectfully  disagree  with  the  opinion  of  the  majority  in  the  Report  and  Order. 
We  are  not  convinced  that  the  evidence  presented  is  sufficient  to  support  the 
findings  of  the  majority.  We  found  the  evidence  presented  by  Associated  Natural 
Gas  Company' s  witness  to  be  more  persuasive,  just  and  reasonable  with  respect  to 
the  1995-1996  Actual  Cost  Adjustment.  For  this  reason,  we  respectfully  dissent. 


In  the  Matter  of  the  Petition  of  GTE  Midwest  Incorporated  Re- 
garding Price  Cap  Regulation  Under  RSMo  Section  392.245 
(1996).   

Case  No.  TO-99-294 
Decided  February  4,  1999 


Evidence,  Practice  &  Procedure  §33.  Where  Staff  sought  reconsideration  of  the  Commission's 
order  granting  price-cap  status  on  the  basis  of  the  same  arguments  already  presented  to  the 
Commission,  the  application  for  reconsideration  would  be  denied.  Where  Public  Counsel  sought 
rehearing  of  the  Commission's  order  granting  price-cap  status  on  the  basis  of  matters  irrelevant 
to  the  standard  established  by  statute  for  determining  price  cap  status,  the  application  for  rehearing 
would  be  denied. 

ORDERDENYINGREHEARINGAND 
GRANTINGRECONSIDERATION 

I      Procedural  History 

On  January  26,  1999,  the  Commission  issued  its  Order  Approving  Price  Cap 
Application.  This  authority  was  granted  pursuant  to  Section  392.245  of  the  Missouri 
Statutes.'  Section  392.245(2)  states,  in  pertinent  part,  that  once  the  Commission  has 
determined  that  an  alternative  local  exchange  telecommunications  company  has 
been  certificated  to  provide  basic  local  telecommunications  services  and  is  providing 
such  service  in  any  part  of  a  large  incumbent  local  exchange  telecommunication 
company's  service  area,  the  company  shall  be  subject  to  price  cap  regulation. 
(Emphasis  added.)  The  statute  does  not  require  notice  to  the  pubhc  nor  does  it  state 
that  such  determination  may  only  be  made  after  hearing. 


'  All  statutory  references  herein  are  to  the  Revised  Statutes  of  Missouri  cumulative 
supplement  1997  unless  otherwise  stated. 
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In  fact,  the  statute  does  not  require  findings  of  fact  and  conclusions  of  law  but, 
rather,  only  anticipates  "a  determination  by  the  Commission"  that  such  events  have 
occurred. 

On  January  26,  the  Staff  of  the  Missouri  Public  Service  Commission  (Staff)  filed 
its  Motion  To  Reconsider  Order  Approving  Price  Cap  Application.  On  January  28, 
the  Commission  issued  an  order  reducing  the  time  within  which  any  response  to  the 
Staff's  Motion  To  Reconsider  shall  be  filed.  Also,  on  January  28,  the  Commission 
issued  an  Order  Of  Correction  Nunc  Pro  Tunc.  This  order  of  correction  noted  that 
the  section  of  the  Commission's  order  referred  to  as  "concurrences"  was  inadvert- 
ently omitted  and  it  set  out  the  vote  of  the  five  Commissioners.  On  January  29,  the 
Office  of  the  Public  Counsel  (I^ibhc  Counsel)  filed  its  Motion  For  Rehearing. 

GTE  filedits  response  to  both  the  Staff  s  Motion  For  Reconsideration  andPublic 
Counsel' s  Motion  For  Rehearing  on  February  1  and  along  with  those  responses  GTE 
filed  the  affidavit  of  M.  Michael  Foster  which  verified  the  contents  of  GTE's 
appUcation  as  filed  on  January  7, 1999. 

On  February  2,  AT&T  Communications  of  the  Southwest,  Inc.  (AT&T)  filed  its 
Motion  For  Rehearing  Or  Reconsideration.  AT&T  was  not  a  party  to  this  case  nor 
did  it  request  intervention  prior  to  or  contemporaneous  with  its  Application  For 
Rehearing  Or  Reconsideration.  However,  the  Commission  has  determined  that  it 
need  not  address  this  procedure,  as  it  would  not  be  dispositive  to  the  outcome  of  this 
case.  The  Commission  will  rule  upon  AT&T' s  Motion  For  Rehearing  Or  Reconsid- 
eration along  with  the  motions  of  Staff  and  PubUc  Counsel. 

n.    staff's  Motion  To  Reconsider 

Many  of  the  issues  which  were  raised  by  Staff  in  its  Motion  To  Reconsider  are 
the  same  issues  which  were  raised  also  by  the  Public  Counsel  in  its  motion.  Rather 
than  address  those  issues  twice,  the  Commission  will  only  address  those  which  are 
particular  to  the  Staff's  pleading  at  this  point. 

Staff  was  served  a  copy  of  GTE' s  application  on  the  date  of  filing,  January  7, 1 999. 
Staff  noted  that  it  could  have  filed  a  Motion  To  Intervene  during  the  period  between 
the  initial  filing  and  the  Commission's  Order  Approving  Price  Cap  Status.  Staff 
specifically  states  that  "[S]ome  assumed  the  Commission  would  follow  the  same 
procedure  in  this  case  as  it  did  in  the  previous  price  cap  application  of  S  WBT" .  Staff 
cites  no  authority  for  the  proposition  that  the  Commission  must  follow  the  same 
procedure  in  every  case.  Staff  cites  the  first  price  cap  case  (TO-97-397),  as  the  example 
whichit  "assumed"  the  Commission  would  follow.  This  fails  to  take  into  account  the 
fact  that  Case  No.  TO-97-397  was  a  case  of  first  impression  and  required  substantially 
greater  scrutiny  than  the  Commission  would  intend  to  apply  to  subsequent  applica- 
tions. Further,  Staff  cites  no  authority  for  the  proposition  that  a  party  which  has 
incorrectly  "assumed"  what  procedure  might  be  followed  should  be  given  a  second 
chance  so  that  it  might  rectify  its  assumption. 
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Staff  also  raises  the  fact  that  the  Commission  Agenda^  indicated  only  that  Case 
No.  TO-99-294  was  to  be  discussed  on  January  20,  and  the  Commission  Agenda  for 
January  26  "merely  listed  'Order  Regarding  Price  Cap  Application'  giving  Staff  no 
further  information  that  would  have  indicated  the  substance  of  the  order".  Staff  has 
failed  to  cite  any  authority  for  the  proposition  that  the  Commission  is  obligated  to 
give  Staff  or  any  other  party  additional  information  concerning  the  issues  to  be  taken 
up  at  the  Commission' s  Agenda.  Until  the  Commission  convenes  its  public  meeting, 
meets  as  a  body,  and  records  a  vote,  it  cannot  publish  the  outcome  of  its  meeting  nor 
can  it  anticipate  whether  any  given  order  will  grant  or  deny  the  action  requested  by 
the  parties.  To  do  so  would  border  between  speculation  and  precognition.  Further- 
more, the  "Sunshine  Law"  as  found  at  Chapter  610.020  requires  only  that  public 
governmental  bodies  give  notice  of  the  time,  date,  place  of  each  meeting  and  its 
tentative  Agenda.  The  Commission  exceeds  the  statutory  requirements  by  providing 
that  additional  detail  which  it  publishes  within  its  Agenda  document. 

Lastly,  Staff  addresses  an  allegation  that  GTE  may  be  over-earning.  Staff  alleges 
that  it  had  begun  a  preliminary  investigation  into  the  possible  over-earnings  of  GTE, 
however,  the  record  indicates  that  that  investigation,  or  at  least  the  data  requests 
which  would  initiate  an  investigation,  were  not  sent  until  January  1 2,  five  days  after 
GTE  filed  its  price  cap  application. 

ID.  PublicCounsel'sMotionforRehearing 

Public  Counsel  alleged  numerous  procedural  irregularities  in  its  Motion  For 
Rehearing.  However,  there  is  no  citation  within  its  ten-page  motion  to  the  only  two 
issues  which  are  pertinent  to  a  price  cap  determination.  As  set  out  in  Section 
392.245 .2,  the  Conrniission  is  only  required  to  make  two  determinations: 

(1)  that  an  alternative  local  exchange  telecommunications  com- 
pany has  been  certificated  to  provide  basic  local  telecommu- 
nications services...in  any  part  of  the  large  incumbent 
company's  service  area... and 

(2)  that  the  aforementioned  competitor  "is  providing  such  ser- 
vice in  any  part  of  the  large  incumbent  company's  service 
area...". 

The  plain  language  of  the  statute  neither  requires  nor  permits  the  Commission 
to  investigate  the  various  types  of  issues  which  Public  Counsel  has  enumerated  in 
its  motion.  The  Commission's  conclusion  on  this  matter  has  been  reviewed  and 
upheldby  theColeCounty  CircuitCourt.'  This  case,  which  was  brought  by  the  PubUc 
Counsel  on  the  Commission's  previous  price  cap  determination,  resulted  in 

^  The  Commission  Agenda,  when  referred  to  as  a  document,  is  that  document  which  the 
Commission  publishes  at  least  one  business  day  in  advance  to  give  public  notice  of  the  issues 
to  be  taken  up  at  the  next  Commission  Agenda  meeting. 
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^  See  State  ex.  rel.  Public  Counsel  v  Public  Service  Commission,  Circuit  Court,  Cole  County, 
Missouri  Case  No.  CV197-1795CC  (August  6,  1998). 

an  order  from  Judge  Thomas  J.  Brown  which  found  that  the  delay  necessary  for 
a  complaint  proceeding  "would  be  unreasonable  and  not  consistent  with  the 
legislature's  intent.'"* 

While  the  Staff,  Public  Counsel,  and  AT&T  may  wish  for  a  result  which  is 
different  from  the  one  which  the  Commission  is  mandated  to  reach,  the  motions  of 
Staff,  Public  Counsel,  and  AT&T  to  initiate  an  investigation  into  GTE' s  earnings  are 
too  late.  To  quote  the  Commission's  finding  in  the  Southwestern  Bell  Telephone 
Company  price  cap  case,  "If  Staff  or  OPC  believed  that  SWBT  was  over-earning, 
either  could  have  filed  a  complaint  at  an  earlier  pointin  time."^  Although  the  parties 
had  the  benefit  of  the  Commission's  finding  on  this  very  issue  in  September  1997, 
they  declined  to  act  for  the  remainder  of  1997,  for  the  entirety  of  1998,  and  not  until 
after  GTE  filed  its  Application  For  Price  Cap  Status  in  January  1999. 

In  paragraph  two  of  Public  Counsel's  Motion,  it  alleges  that  the  Commission 
erred  as  a  matter  of  law  whenit  issued  an  order  approving  GTE' s  application  without 
docketing  this  petition  for  hearing,  without  notifying  the  public  and  the  industry, 
without  allowing  intervention  of  any  interested  parties... without  giving  any  party, 
including  the  Office  of  the  Public  Counsel,  an  opportunity  to  be  heard...".  PubUc 
Counsel  alleges  that  the  Commission  has  not  notified  the  public.  However,  it  is  the 
Public  Counsel' s  statutory  duty  to  represent  the  public'  and  Public  Counsel  has  not 
denied  the  fact  that  it  was  served  with  a  copy  of  GTE' s  petition  on  January  7 .  Public 
Counsel  not  only  had  constructive  knowledge  of  the  application,  but  it  had  actual 
knowledge  of  the  application  on  the  date  the  application  was  filed.  Public  Counsel 
alleges  that  the  Commission  did  not  allow  intervention,  however,  at  no  time  has  the 
Public  Counsel  or  any  other  party  requested  intervention.  Similarly,  neither  the  Staff 
nor  the  Public  Counsel,  both  of  whom  had  actual  notice,  moved  for  a  hearing  prior 
to  the  issuance  of  the  Commission's  order. 

Although  the  plain  and  unambiguous  language  of  Section  392.245  does  not 
require  any  necessity  for  notice  and/or  hearing  as  may  be  found  in  many  other 
sections  within  Chapter392' .  In  a  perfect  world,  the  Conomission  would  prefer  to  give 
notice  even  when  none  is  required,  and  in  hght  of  the  statutory  review  of  this  topic 
as  set  out  in  GTE' s  response  it  is  clear  that  the  Commission  has  an  exemplary  record 
of  giving  notice  when  none  is  required.  As  in  all  cases,  the  Commission 


*  At  5-6. 

'  In  re  the  petition  of  Southwestern  Bell  Telephone  Company  for  a  determination  that  it  is 
subject  to  price  cap  regulation  under  Section  392.245,  RSMo  Supp.  1996,  Case  No.  TO-97- 
397,  Report  And  Order,  page  20,  issued  September  16,  1997. 
<•  Section  386.710 

'  The  Commission  will  not  enumerate  these  examples  as  GTE  has  already  done  a  thorough 
job  of  this  on  page  2  of  its  response  to  Public  Counsel's  motion  for  rehearing. 
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must  weigh  the  burden  versus  the  benefit  of  these  procedures  just  as  a  court  would 
do.  In  any  event,  as  indicated  in  the  pleadings  and  as  stated  herein,  the  Commission 
has  in  the  past  offered  more  notice  than  was  legally  required  and  will  endeavor  to 
continue  to  do  so  in  the  future. 

The  only  evidence  which  could  possibly  prevent  GTE  from  being  granted  price 
cap  status  would  be  either  that  there  is  no  competitive  telecommunications  company 
certificated  to  offer  service  in  GTE's  service  area  or  that  such  company,  although 
certificated,  was  not  actually  offering  the  requisite  service.  Although  Staff,  Public 
Counsel,  and  AT&T  have  each  offered  lengthy  motions  within  which  they  argue  for 
rehearing,  none  of  them  has  been  able  to  submit  any  evidence  to  dispute  the  fact  that 
GTE  has  met  the  statutory  requirement  by  which  it  shall  be  granted  price  cap  status. 
In  fact,  it  is  noteworthy  that  Staff,  Public  Counsel,  and  AT&T  were  each  completely 
silent  on  this  issue  in  spite  of  the  fact  that  this  is  the  only  issue  which  is  of  legal 
significance  in  the  determination  required  by  Section  392.245 .2. 

In  paragraph  O.  of  Public  Counsel's  motion,  it  raises  a  concern  regarding  the 
possible  sale  of  the  Lewistown  and  LaBelle  exchanges.  The  Commission  has  already 
addressed  this  issue  and  will,  in  this  order,  further  address  the  procedure  by  which 
the  Commission  will  review  any  such  sale. 

Lastly,  in  paragraph  P.  of  Public  Counsel' s  motion,  the  Public  Counsel  alleges 
that  the  Commission's  order  fails  to  consider  any  evidence  of  the  justness  and 
reasonableness  of  the  rates  subject  to  price  caps.  Although  Public  Counsel  goes  on 
to  state  "There  is  a  real  issue  of  fact  in  this  case  as  to  the  appropriateness  of  capping 
rates  which  are  in  excess  of  GTE's  lawful  authority..."  the  Commission  must  again 
remind  the  parties  of  the  determination  of  the  Cole  County  Circuit  Court  on  this  same 
issue  in  the  Southwestern  Bell  Telephone  Company's  price  cap  case. 

2  Under  Section  392.245.2  RSMo  Supp.  1997, 

the  application  of  price  cap  regulation  is  mandatory  upon  the 
PSC  s  determination  that  an  alternative  local  exchange  telecom- 
munications company  has  been  certified  to  provide  basic  local 
telecommunications  service  and  is  providing  such  service  any- 
where in  a  large  incumbent  telecommunication  company' s  ser- 
vice area. 

3.  Once  the  PSC  makes  a  determination  that  the 
criteria  specified  in  Section  392.245 .2  RSMo  Supp.  1 997  has  been 
met,  it  loses  the  authority  to  examine  the  justness  and  reason- 
ableness of  SWBT' s  rates,  charges,  tolls  and  rentals  for  telecom- 
munications service. 

4.  Section  392.245.2  RSMo  Supp.  1997doesnot 
explicitly  establish  any  deadlines  by  which  the  PSC  must  make 
its  determination  as  to  whether  the  criteria  specified  therein  have 
been  met.  The  statute  implicitly  requires,  however,  that  the 
determination  be  made  in  a  reasonable  time. 
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5.  The  statutory  requirements  applicable  to  small 

local  exchange  telecommunication  companies  supports  the 
view  that  the  determination  required  under  Section  392.245.2 
must  be  made  within  a  reasonable  time.  Under  that  section,  a 
small  incumbent  local  exchange  telecommunications  company 
may  opt  into  price  cap  regulation  upon  simple  written  notice  to 
the  PSC,  if  the  same  criteria  which  makes  price  cap  regulation 
mandatory  for  a  large  incumbent  telecommunications  company 
had  been  met.  It  would  be  unreasonable  to  interpret  the  statute 
to  permit  small  incumbent  telecommunications  companies  to  opt 
into  price  cap  regulation  upon  simple  written  notice  to  the  PSC, 
but  permit  the  PSC  to  unreasonably  delay  the  determination 
which  would  make  price  cap  regulation  mandatory  for  large 
incumbent  telecommunications  companies.* 

Rather  than  continue  to  respond  to  Public  Counsel' s  arguments  on  a  point-by- 
point  basis,  the  Commission  would  merely  note  that  those  arguments  are  not  and 
could  not  be  dispositive  of  the  outcome  of  this  case  and  would  therefore  refer  the 
parties  to  the  responsive  pleadings  by  GTE  in  which  each  of  these  arguments  has 
received  an  appropriate  response  or  clarification. 
W.  AT&T'sMotion 

AT&T  has  filed  a  Motion  For  Rehearing  Or  Reconsideration  in  which  it 
addressed  the  same  basic  issues  as  those  contained  in  the  motions  of  Staff  andPublic 
Counsel .  AT&T  has  made  the  same  claim  of  Staff  and  Public  Counsel  in  that  it  argues 
that  fimdamental  due  process  concepts  as  well  as  long-estabUshed  Commission 
practice  require  both  notice  and  an  opportunity  to  be  heard.  However,  AT&T  has 
not  cited  any  statutory  authority  for  this  and  AT&T  should  be  aware  that  previous 
Commission  actions  have  no  precedential  value.  Assuming  for  the  sake  of  AT&T' s 
argument,  that  the  Conmiission  was  bound  by  its  own  precedents,  the  notice  which 
is  specifically  and  statutorily  required  in  other  cases  is  not  relevant  in  a  price  cap  case 
where  notice  is  not  required.  Although  AT&T  has  made  a  point  of  citing  those 
procedures  in  which  the  Conmiission  routinely  gives  notice,  it  has  failed  to  cite  other 
procedures  in  which  the  Conomission  routinely  does  not  issue  notice. 

In  any  event,  neither  procedure  is  binding  precedent  as  the  Conmiission' s 
mandate  is  to  follow  the  provisions  of  the  controlling  statute.  AT&Thas  alleged  that 
the  Commission  has  relied  upon  GTE' s  unverified  petition  and  has  erred  in  doing  so 
without  the  benefit  of  any  competent  and  substantial  evidence.  Prior  to  the  filing  of 
AT&T's  motion,  GTE  has  supplied  the  necessary,  and  previously 


*  See  State  ex.  tel.  Public  Counsel  v  Public  Service  Commission,  Circuit  Court,  Cole  County, 
Missouri  Case  No.  CVI97-1795CC  (August  6,  1998).  Revised  Findings  of  Fact  And 
Conclusions  of  Law  and  Judgment,  p.  4-5. 
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omitted,  affidavit  for  its  verified  petition.  AT&T' s  argument  on  this  point  seems  to 
suggest  that  the  Commission  has  not  and  cannot  consider  its  own  records. 

AT&T's  remaining  arguments  have  to  do  with  GTE's  hope  to  sell  some  of  its 
exchanges,  possibly  including  the  exchanges  in  which  it  now  has  competition,  and 
also  upon  the  possibility  that  GTE  is  only  selling  its  high-cost  exchanges.  These 
issues  have  been  addressed,  to  some  extent,  previously  in  this  order  and  will  be  finally 
addressed  in  the  Commission' s  conclusion. 
V.  Conclusion 

The  Commission  has  thoroughly  reviewed  the  entire  record  including  the 
pleadings  of  the  Staff,  Public  Counsel,  and  AT&T,  and  has  in  particular  reviewed 
Section  392.245.  Having  done  so,  the  Commission  finds  that  none  of  the  applicants 
for  rehearing  have  provided  the  Commission  with  persuasive  legal  argument  dem- 
onstrating that  the  Commission' s  initial  determination  is  incorrect.  The  Commission 
has  determined  here,  just  as  it  determined  in  the  Southwestern  Bell  Telephone 
Company  price  cap  case,  that  in  reviewing  Section  392.245  in  its  entirety,  the 
Commission  finds  nothing  in  it  which  would  create  any  ambiguity  or  which  would 
authorize  an  earnings  investigation  of  GTE  in  this  context.  Much  to  the  contrary,  a 
reading  of  Section  392.245  in  its  entirety  suggests  otherwise. 

If  the  legislature  had  intended  the  conversion  to  price  cap  regulation  to  be 
contingent  on  the  existence  of  "effective  competition,"  it  could  have  included  such 
language  in  Section  392.245.2,  as  it  did  in  Section  392.245.5.  Similarly,  if  the  legislature 
had  intended  to  either  require  or  to  allow  the  Commission  discretion  to  conduct  "one 
final  rate  case"  in  order  to  rebalance  rates  prior  to  conversion  to  price  cap  regulation, 
it  could  have  included  such  a  provision  as  part  of  Section  392.245.2.  The  concept 
of  "over-earnings"  is  peculiar  to  rate-base/rate-of-return  regulation  and  has  no 
relevance  to  price  cap  regulation.  Both  regulatory  schemes  have  advantages  and 
disadvantages,  and  the  Commission  finds  that  the  legislature  chose  to  require  the 
use  of  price  cap  regulation  for  large  incumbent  local  exchange  telecommunications 
companies  upon  the  occurrence  of  certain  events.  Section  392.245.2  contains  the 
mandatory  imperative  "shall".  See  Citizens  for  Rural  Preservation  v.  Robinett,  648 
S.W.2d  1 17,  132  (Mo.App.  1982)  (holding  that  use  of  the  word  "shall"  generally 
imposes  a  mandatory  duty  upon  those  entrusted  with  the  implementation  of  a  statute, 
particularly  where  the  use  of  the  word  "shall"  is  contrasted  with  use  of  the  word  "may" 
in  the  same  statutory  section).  Thus,  the  Commission's  discretion  to  set  maximum 
allowable  prices  for  price  cap  regulation  under  Section  392.245  is  limited. 

Lengthy  stays,  as  required  by  a  rate  investigation  at  this  time,  are  not  contem- 
plated by  Section  392.245,  as  Section  392.245.4  provides  that  except  under  certain 
circumstances,  the  maximum  allowable  prices  of  a  large  incumbent  local  exchange 
telecommunications  company  for  basic  local  telecommunications  service  and  ex- 
change access  service  shall  not  be  changed  prior  to  January  1 , 2000.  This  provision 
could  not  be  given  reaUstic  effect  given  the  time  required  for  a  full-rate  proceeding, 
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and  is  further  suggestive  that  "one  final  rate  case"  was  not  contemplated  by  the 
legislature. 

In  the  Southwestern  Bell  Telephone  Company  price  cap  case,  the  Conomission 
stated: 

While  the  Commission  may  be  willing  to  stay  a  proceeding  in  an 
appropriate  case,  this  is  not  such  a  case  because  a  rate  case  was 
not  timely  filed.  Nevertheless,  the  Commission  will  not  specu- 
late as  to  whether  it  would  or  could  have  stayed  S  WBT' s  petition 
in  the  event  that  a  major  rate  proceeding  was  underway  but 
uncompleted  at  the  time  the  petition  was  filed.' 

Finally,  the  Commission  stresses  that  the  application  of  price  cap  regulation 
under  Section  392.245.2  will  not  exempt  a  company  so  regulated  from  the 
"Commission's  jurisdiction  over  quality  and  conditions  of  service  or  to  reUeve 
telecommunications  companies  from  the  obhgation  to  comply  with  Conomission  rules 
relating  to  minimum  basic  local  and  interexchange  teleconnmunications  service." 
392.245 .6  Price  cap  regulation  is  a  method  of  regulating  the  maximum  prices  charged 
byacompany.  See §392.245.1. 

The  Conomission  has  repeatedly  committed  itself  to  actively  pursuing  instances 
where  Missouri' s  utiUty  customers  are  receiving  substandard  or  inferior  service.  The 
Conmiission  will,  in  a  separate  case,  encourage  Staff,  Pubhc  Counsel,  and  any  other 
interested  party  to  pursue  allegations  of  questionable  quality  of  service,  and  the 
Conomission  remains  ready  to  convene  hearings  and  to  adduce  evidence  on  those 
issues. 

Likewise,  the  Conomission  has  previously  noted  its  concerns  regarding  the 
possibiUty  that  GTE  may  request  permission  to  sell  the  Lewiston  and  LaBelle 
exchanges  or  for  that  matter  any  of  its  exchanges .  Prior  to  permitting  such  a  sale  and 
transfer  to  take  place,  the  Conomissionis  conomitted  to  ensuring  that  those  exchanges 
are  receiving  and  will  continue  to  receive  adequate  service.  In  addition,  prior  to 
authorizing  any  such  sale,  the  Conomission  has  previously  announced  its  intent  to 
review  whether  or  not  such  a  sale  would  remove  from  the  effected  company  the  only 
exchanges  in  which  it  has  competition. 

Should  such  a  sale  occur,  the  Conomission  would  have  at  least  two  options .  First, 
the  Conomission  could  revoke  the  price  cap  status  of  the  applicant  or,  if  it  were  to  be 
found  that  the  Conomission  did  not  have  the  jurisdiction  to  revoke  price  cap  status, 
the  Commission  may  well  find  that  it  would  not  be  in  the  pubhc  interest  to  allow  those 
exchanges  to  be  sold.  On  these  conomitments,  the  Conomission  has  not  and  will  not 
waiver. 

Where  the  parties  have  alleged  that  the  Conomission  relied  upon  an  unverified 
petition,  that  alleged  irregularity  has  since  been  corrected  and,  in  part,  forms  the  basis 
of  this  reconsideration.  Where  the  parties  have  alleged  that  the  Commission  took 
official  notice  of  Commissionrecords  without  allowing  adequate  notice  to  the  parties, 
the  Commission  first  notes  the  argument  of  GTE' s  counsel  that  at  the  point 

'Case  No.  TO-97-397,  Report  And  Order,  page  20.  (September  16,  1997). 
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at  which  those  actions  took  place,  this  case  may  well  have  been  in  a  posture  which 
did  not  require  suchnotice.  However,  the  Commissionis  withoutjurisdictiontomake 
a  constitutional  determination  as  to  what  is  or  is  not  a  contested  case. 

Irrespective  of  that  argument,  the  Commission  allowed  a  ten-day  effective  date 
on  that  order  which  provided  the  parties  the  requisite  ten  days  in  which  to  respond 
to  the  information  upon  which  the  Commission  was  acting.  The  parties  have 
responded  and,  as  indicated  above,  have  alleged  error  in  every  other  matter  except 
the  matter  which  is  of  most  legal  significance,  to  wit:  neither  Staff  nor  Public  Counsel 
has  made  any  allegation  that  Mark  Twain  Telecommunications  Company  is  not 
providing  the  requisite  service  within  the  Lewiston  and  LaBelle  exchanges  of  GTE' s 
service  territory.  Having  failed  to  make  such  an  allegation,  the  determination  required 
of  the  Commission  pursuant  to  Section  392.245.2  remains  unchallenged. 

If  the  Commission  were  to  grant  rehearing  in  this  matter,  the  rule  of  law  would 
prohibit  the  parties  fromraising  any  new  issues  in  the  rehearing  which  were  not  raised 
in  the  Request  For  Rehearing .  For  that  reason,  the  parties  would  be  forbidden  to  raise 
the  issue  of  Mark  Twain' s  competition  and  service  in  the  Lewiston  and  LaBelle  areas 
and  for  that  reason  the  parties  would  be  forbidden,  by  law,  to  raise  the  only  two  issues 
which  are  relevant  to  the  Commission's  statutory  determination.  Therefore,  the 
Commission  has  granted  the  motion(s)  for  reconsideration  in  an  effort  to  address  the 
concerns  raised  in  both  the  motions  for  a  rehearing  and  for  reconsideration. 

VL  OrderedParagraphs 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  Staff  s  Motion  For  Reconsideration  is  granted  as  set  out  within  this  order. 

2.  That  the  Office  of  the  Public  Counsel's  Motion  For  A  Rehearing  is  denied. 

3.  That  the  Motion  of  AT&T  Communications  of  the  Southwest,  Inc.  for  Rehearing 
Or  Reconsideration  is  denied  as  to  the  rehearing  and  granted  as  to  the  reconsideration. 

4.  That  the  verification  filed  by  G.T.E.  Midwest,  Inc.  is  accepted  in  the  record. 

5.  That  all  motions  or  requests  not  specifically  addressed  in  this  order  are  denied. 

6.  That  this  order  shall  be  effective  on  February  4,  1999. 

Lumpe,  Ch.,  Crumpton,  and  Drainer,  CC,  Concur. 
Schemenauer,  C,  Dissents.  Murray,  C,  Absent. 

Roberts,  Chief  Regulatory  Law  Judge 
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DISSENTINGOPINIONOF 
COMMISSIONERROBERTG.SCHEMENAUER 

I  respectfully  dissent  with  the  majority  of  the  Commissioners  on  granting  price 
cap  regulation  status  to  GTE  Midwest  Incorporated  (GTE)  without  a  hearing. 

The  issues  raised  by  Staff  and  The  Office  of  Public  Counsel  should  have  been 
examined  and  evaluated  through  the  hearing  process.  This  would  not  have  unduly 
delayed  the  granting  of  price  cap  regulation  status  to  GTE  and  may  have  moved  the 
Commission  to  require  some  operational  adjustments  on  the  part  of  GTE  prior  to 
granting  price  cap  regulation  status. 


Osage  Water  Company,Complainant,  vs.  Ozark  Shores  Water 
Company,  Inc.,  Vernon  Stump,  Joe  Butts,  Marlen  Frank,  John 
Ferrante,  Leon  Swope,  Richard  Brown,  The  Miller  County 
Water  Authority,  Inc.,  and  Centrust  Capital  Corporation,  Re- 
spondents. 

Case  No.  WC-97-152 
Decided  February  9,  1999 

Public  utilities  §6.  When  an  attorney  represents  a  party  to  a  case,  he  may  not  appear  as  a  witness 
in  that  case. 

ORDERGRANTINGMOTIONTODISMISS 

On  September  24, 1998,  an  evidentiary  hearingwas  convened  in  this  case.  Atthat 
hearing,  after  opening  statements  were  heard,  Osage  Water  Company  (Complainant 
or  Osage)  attempted  to  use  the  only  attomey  present  representing  Osage  (Gregory 
D.  Williams)  as  the  only  witness  presenting  evidence  on  behalf  of  Osage.  Ozark 
Shores  WaterCompany,  Inc.,  Vernon  Stump,  Joe  Butts,  MarlenFrank,  John  Ferrante, 
Leon  Swope,  Richard  Brown,  TheMillerCounty  Water  Authority,  Inc.,  and  Centrust 
Capital  Corporation  (Respondents)  obj  ected  to  the  attorney  representing  Osage  also 
testifying  on  its  behalf  The  Commission  did  not  allow  Mr.  Williams  to  testify, 
adjourned  the  hearing,  and  did  not  rule  on  the  motion  to  dismiss  at  that  time.  The 
Commission  allowed  Respondents  until  September  29  to  file  a  written  motion  to 
dismiss,  and  allowed  Complainant  until  October  6  to  respond  to  that  motion. 

On  September  29,  Respondents  filed  a  Motion  to  Dismiss.  Respondents  base 
their  motion  on  the  circumstances  arising  at  the  evidentiary  hearing,  as  well  as  the 
fact  that  Mr.  Williams  had  submitted  prefiled  written  testimony  and  acted  as  an 
attorney  on  Complainant's  behalf  by  filing  pleadings. 

On  October  8,  two  days  after  the  deadline  established  for  responding  to 
Respondents'  Motion  to  Dismiss,  Complainant  filed  his  response.  Complainant 
alleges  that  admissions  made  by  Respondents  are  sufficient  evidence  to  support  the 
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complaint.  Complainant  claims  that  it  "read  these  admissions  into  the  evidence" 
during  its  opening  statement.  Complainant  is  mistaken  about  the  evidentiary  value 
of  an  opening  statement;  it  has  none.  Missouri  courts  have  long  held  that  what  is 
saidin  opening  statementis  notevidence.  (See,  e.g.,  State  v.  Payne,  958S.W.2d561, 
(Mo.App.E.D.  1997),  at  565). 

Complainant  asserts  that  the  motion  made  by  Respondents  at  the  evidentiary 
hearing  was  untimely,  in  that  Respondents  had  known  for  some  time  before  the 
hearing  that  Mr.  Williams  had  filed  both  prefiled  testimony  and  pleadings.  As 
discussed  herein,  the  Commission  finds  no  serious  harm  in  Mr.  Williams  having  filed 
bothprefiledtestimony  and  pleadings.  The  Commission doesfindharmin  Complain- 
ant appearing  at  the  evidentiary  hearing  without  a  competent  witness,  and  this  is  part 
of  the  basis  of  Respondents'  motion  to  dismiss. 

Complainant  also  asserts  that  it  interprets  the  phrase  "at  a  trial"  in  Rule  4-3.7  to 
not  encompass  hearings  before  the  Commission.  The  Commission's  rules,  at  4  CSR 
240-4.020(  1),  specifically  adopt  Civil  Rule  4,  Code  of  Professional  Responsibility, 
including  Rule  4-3.7.  This  assertion  is  without  merit. 

The  Commission  finds  that  Mr.  Williams'  filing  of  pleadings  and  prefiled 
testimony  in  this  case,  while  irregular,  has  not  prejudiced  Respondents.  If  it  had 
prejudiced  Respondents,  the  Commission  would  have  expected  Respondents  to 
have  objected  at  the  time  Mr.  Williams  filed  prefiled  testimony.  The  general  purpose 
of  the  rule  prohibiting  an  attomey  from  testifying  in  a  proceeding  in  which  he  appears 
as  an  attorney  is  to  allow  the  trier  of  fact  to  clearly  discern  whether  the  attorney  is 
speaking  as  a  witness  or  an  advocate.  Since  the  prefiled  testimony  and  the  pleadings 
are  separate  documents,  there  is  no  problem  discerning  which  role  Mr.  Williams  was 
filUng  in  each  instance. 

However,  by  attending  the  evidentiary  hearing  without  a  witness  able  to  testify 
on  its  behalf,  Osage  was  unable  to  offer  any  competent  evidence  to  support  its 
complaint  against  Respondents.  As  a  result,  it  has  utterly  failed  to  meet  its  burden 
of  proof.  Since  Complainant  was  unable  to  adduce  any  competent  evidence  to 
support  its  complaint,  that  complaint  will  be  dismissed. 

ITISTHEREFOREORDERED: 

1.  That  the  Motion  to  Dismiss  filed  on  September  29, 1998,  by  Ozark  Shores  Water 
Company,  Inc.,  Vernon  Stump,  Joe  Butts,  Marlen  Frank,  John  Ferrante,  Leon  Swope,  Richard 
Brown,  The  Miller  County  Water  Authority,  Inc.,  and  Centrust  Capital  Corporation  is 
granted. 

2.  That  the  Complaint  filed  by  Osage  Water  Company  on  October  16,  1996  is 
dismissed. 

3.  That  this  order  shall  become  effective  on  February  19, 1999. 
Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Mills,  Deputy  Chief  Regulatory  Law  Judge 
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In  the  Matter  of  the  Investigation  into  the  Exhaustion  of  Central 
Office  Codes  in  the  314  Numbering  Plan  Area. 

Case  No.  TO-98-212 
February  9,  1999 


Telecommunications  §§1,  8.  The  Commission  approved  dates  for  the  completion  of 
permissive  dialing,  mandatory  dialing  and  intercept  recording  dates  as  proposed  by  the  Technical 
Committee  for  the  implementation  of  the  314/636  area  code  split. 

ORDERESTABUSHINGPERMISSIVEDIALING.MANDATORY 
DIALINGANDMANDATORYINTERCEPTDATES 

On  January  26, 1999,  the  Commission  issued  its  order  directing  the  Technical 
Committee  to  submit  proposed  dates  for  permissive  and  mandatory  dialing  by 
February  4,  1999.  On  January  28,  1999,  the  Staff  of  the  Missouri  Public  Service 
Commission  (Staff)  filed  its  Motion  to  EstabUsh  Permissive  DiaUng,  Mandatory 
Dialing,  and  Mandatory  Intercept  Dates  on  behalf  of  the  Technical  Committee. 

The  Technical  Committee  proposed  that  permissive  diahng  begin  at  12:01  a.m. 
onMay  22, 1999,  that  mandatory  dialing  begin  at  12:01  a.m.  on  February  26, 2000,  and 
that  intercept  recording  (on  calls  mis-dialing  the  area  code)  should  be  mandatory 
through  12:01  a.m.  onMarch  25, 2000.  The  motion  stated  that  a  nine-month  permissive 
dialing  period  and  a  30-day  intercept  period  is  common,  practical  and  proved  to  be 
adequate  when  implementing  the  573  and  660  Numbering  Plan  Areas  (NPA  or  NPAs). 

The  Technical  Committee  also  requested  that  the  Commission  grant  this  motion 
at  its  earUest  convenience  as  the  3 14  NPA  is  operating  under  a  jeopardy  plan  due  to 
a  shortage  of  central  office  codes.  No  other  pleadings  were  received. 

The  Commission  finds  that  the  proposed  permissive  dialing,  mandatory  dialing 
and  mandatory  intercept  dates  are  reasonable  and  will  be  approved. 

mS  THEREFORE  ORDERED: 

1.  That  the  recommendation  of  the  Technical  Committee  that  permissive  dialing  begin 
at  12:01  a.m.  on  May  22,  1999,  that  mandatory  dialing  begin  at  12:01  a.m.  on  February  26, 
2000,  and  that  intercept  recording  be  mandatory  through  12:01  a.m.  on  March  25,  2000,  is 
approved  in  the  implementation  of  the  314/636  NPA  split. 

2.  That  this  order  shall  become  effective  on  February  19,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur. 
Register,  Regulatory  Law  Judge 
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In  the  Matter  of  the  Investigation  into  the  Earnings  of  Seneca 
Telephone  Company  and  Goodman  Telephone  Company. 

Case  No.  TR-98-373 
Decided  February  10,  1999 


Telecommunications  §14.  After  hearing,  the  Commission  approved  a  nonunanimous  stipu- 
lation and  agreement  that  established  access  rate  parity  between  interLATA  and  intraLATA  calls, 
eliminated  the  Carrier  Common  Line  (CCL)  Cap,  and  established  a  CCL  terminating  to  originating 
ratio  consistent  with  the  ratio  of  other  local  exchange  companies  in  Missouri. 

APPEARANCES 

W.R.  England,  III,  Attorney  at  Law,  Brydon,  Swearengen  &  England,  P.C.,  P.O. 
Box  456, 312  East  Capitol  Avenue,  Jefferson  City,  Missouri  65 102-0456,  for  Seneca 
Telephone  Company  and  Goodman  Telephone  Company. 

Carol  M.  Keith,  Assistant  General  Counsel  and  David  J.  Stueven,  Assistant 
General  Counsel  P.O.  Box  360,  Jefferson  City,  Missouri  65102,  for  the  Staff  of  the 
Missouri  Public  Service  Commission. 

Shannon  Cook,  Senior  Public  Counsel,  P.O.  Box  7800,  Jefferson  City,  Missouri 
65 102,  for  the  Office  of  the  Public  Counsel. 

Leo  J.  Bub,  Senior  Counsel,  Southwestern  Bell  Telephone  Company,  One  Bell 
Center,  Room  3518,  St.  Louis,  Missouri  63101,  for  Southwestern  Bell  Telephone 
Company. 

Paul  S.  DeFord,  Attorney  at  Law,  Lathrop  &  Gage,  2345  Grand  Boulevard,  Suite 
2500,  Kansas  City,  Missouri  64108-2684,  for  AT&T  Communications  of  the  South- 
west, Inc. 

REGULATORYLAW  JUDGE:  Morris  L.Woodruff 

REPORT  ANDORDER 

Procedural  History 

OnFebruary  27, 1998,  the  Staff  of  the  Missouri  Public  Service  Commission  (Staff) 
and  Seneca  Telephone  Company  and  Goodman  Telephone  Company  (Seneca- 
Goodman)  filed  a  joint  motion  to  open  docket.  The  motion  indicated  that  Staff  had 
conducted  a  per  book  review  of  the  earnings  of  S  eneca-Goodman .  The  Staff '  s  review 
was  based  upon  the  twelve  months  ending  December  31,1996,  updated  for  known 
and  measurable  changes  occurring  during  1997.  The  motion  indicated  that  Staff  and 
Seneca-Goodman  had  executed  a  Stipulation  and  Agreement  to  resolve  all  issues 
surrounding  the  audit  performed  by  Staff  and  the  results  of  that  audit.  The  Stipulation 
and  Agreement  was  attached  to  the  joint  motion  and  Staff  and  Seneca-Goodman 
requested  that  the  Commission  approve  the  Stipulation  and  Agreement. 
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On  March  1 0,  the  Commission  issued  an  Order  Establishing  Case,  Giving  Notice 
and  Setting  Intervention  Date.  That  order  provided  that  any  parties  wishing  to 
intervene  should  file  an  application  to  do  so  no  later  than  April  9.  On  April  3, 
Southwestern  Bell  Telephone  Company  (SWBT)  filed  an  Application  to  Intervene. 
AT&T  Communications  of  the  Southwest,  Inc.  (AT&T)  filed  an  Application  to 
Intervene  on  April  6.  On  April  17,  the  Commission  issued  an  order  granting  the 
intervention  applications  of  SWBT  and  AT&T. 

The  April  17  order  also  scheduled  aprehearing  conference  for  May  1,  and  directed 
the  parties  to  file  a  proposed  procedural  schedule.  Staff  filed  a  Motion  to  Establish 
Procedural  Schedule  on  June  19  and  the  Commission  issued  an  Order  Adopting 
Procedural  Schedule  on  July  13.  At  the  request  of  Seneca-Goodman,  an  Order 
Granting  Protective  Order  was  issued  by  the  Commission  on  August  7, 1998.  Direct 
Testimony  was  filed  on  behalf  of  Staff  and  Seneca-Goodman  on  August  10  and 
rebuttal  testimony  was  filed  on  behalf  of  SWBT  and  AT&T  on  September  14. 
Surrebuttal  testimony  was  filed  on  behalf  of  AT&T,  Seneca-Goodman  and  Staff  on 
October  13. 

The  parties  filed  a  Hearing  Memorandum  on  October  27  and  an  evidentiary 
hearing  was  held  on  November  5 .  Staff,  Seneca-Goodman,  AT&T  and  SWBT  filed 
initial  briefs  on  December  21  and  reply  briefs  on  January  21, 1999.  Public  Counsel  did 
not  file  either  initial  or  reply  briefs. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission  has  considered  all  of  the  competent  and 
substantial  evidence  upon  the  whole  record  in  order  to  make  the  following  findings 
of  fact.  The  Commission  has  also  considered  the  positions  and  arguments  of  all  the 
parties  in  making  these  findings.  Failure  to  specifically  address  a  particular  item 
offered  into  evidence  or  a  position  or  argument  made  by  a  party  does  not  indicate 
that  the  Commission  has  not  considered  it.  Rather  the  omitted  material  was  not 
dispositive  of  the  issues  before  the  Commission. 

I.  Uncontested  Issues 

The  Stipulation  and  Agreement  submitted  by  Staff  and  Seneca-Goodman  con- 
tains several  provisions  that  didnot  draw  objectionfrom  any  party.Thoseprovisions 
are: 

A.  Revenue  Reduction 

The  Stipulation  and  Agreement  provides  that  Seneca-Goodman' s  gross  intrast- 
ate revenues  are  to  be  reduced  by  approximately  $71 6,072  per  year.  This  would  result 
in  an  annual  reduction  of  $446,564  for  Seneca  and  $269,508  for  Goodman. 

B.  Depreciation  Rates 

The  Stipulation  and  Agreement  authorizes  Seneca-Goodman  to  adopt  new 
depreciation  rates  that  are  consistent  with  Staff's  "generic"  depreciation  rates  for 
Small  Telephone  Companies. 
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C.  Elimination  of  Analog  Carrier  Equipment 

The  Stipulation  and  Agreement  provides  that  Seneca-Goodman  will  invest 
approximately  $262,028  in  digital  carrier  equipment,  which  would  replace  all  analog 
carrier  equipment  throughout  their  networks.  Although  this  modernization  will  cost 
Goodman  $60,862  and  Seneca  $20 1 , 1 66,  only  $  1 2, 1 66  of  this  cost  for  Goodman  and 
$40,23 3  for  Seneca  were  included  as  part  of  the  rate  design  changes  contained  in  the 
Stipulation  and  Agreement. 

D.  Reduction  of  E911  Rates 

The  Stipulation  and  Agreement  would  reduce  trunk  rates  for  E9 1 1  service  to  a  flat 
rate  of  $25 .00  per  month,  per  trunk.  Implementation  of  this  rate  results  in  a  revenue 
reduction  of  $2,084.40  for  Goodman  and  $4,586.40  for  Seneca,  a  total  revenue 
reductionfor  Seneca-Goodman  of  $6,670.80. 

E     Removal  of  Touchtone  Charges 

The  Stipulation  and  Agreement  would  eliminate  Seneca-Goodman's  existing 
touchtone  additives.  The  elimination  of  the  touchtone  rate  additive  will  result  in  a 
decrease  in  annual  local  service  revenue  of  $32,322  for  Seneca  and  $20,970  for 
Goodman. 

F.     Expanded  Local  Calling  Scopes 

The  Stipulation  and  Agreement  requires  Seneca-Goodman  to  implement  toll-free 
calling  among  all  four  exchanges  that  they  serve.  The  expanded  toll-free  calling  will 
eliminate  intraLATA  toll  calling  between  the  exchanges  and  will  reduce  Seneca's 
revenue  requirement  by  $34,3 14  and  Goodman' s  revenue  requirement  by  $81 ,274. 

n.  Contested  Issues 

While  the  parties  did  not  object  to  any  of  the  six  foregoing  items,  there  was 
disagreement  about  some  other  aspects  of  the  Stipulation  and  Agreement: 

A.    Bringing  interLATA  and  intraLATA  access  rates  into  parity. 

The  Stipulation  and  Agreement  would  bring  interLATA  and  intraLATA  access 
rates  into  parity.  Seneca-Goodman  and  Staff  argue  that  there  are  four  reasons  to  set 
interLATA  and  intraLATA  access  rates  at  the  same  amount.  First,  a  common  set  of 
rates  makes  billing  more  streamlined  and  easier  to  verify  and  maintain.  Second,  there 
is  virtually  no  difference  between  the  cost  to  haul  intraLATA  versus  interLATA 
traffic.  Third,  the  current  intraLATA  and  interLATA  access  rates  are  different 
because  they  were  established  at  different  times,  based  on  different  test  years  and 
for  different  reasons.  Since  both  rates  are  being  revised  by  this  Stipulation  and 
Agreement,  Seneca-Goodman  and  Staff  state  there  is  no  good  reason  to  have 
differentrates.  Fourth,  with  the  advent  of  competition  and  the  introduction  of  dialing 
parity  in  the  LATA,  having  access  rates  that  are  different  for  intraLATA  and 
interLATA  traffic  is  unreasonable. 
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SWBT  opposed  this  aspect  of  the  agreement  and  argued  that  parity  in  interLATA 
and  intraLATA  access  rates  is  not  appropriate  in  this  case.  SWBT' s  position  is  that 
more  than  half  of  Seneca-Goodman' s  intrastate  switched  access  revenue  comes  from 
intraLATA  access.  However,  the  Agreement  would  allocate  only  about  a  third  of  the 
access  earnings  reduction  to  the  intraLATA  jurisdiction  with  the  other  two  thirds  of 
the  rate  reduction  going  to  the  interLATA  jurisdiction.  SWBT  argues  that  because 
intraLATA  traffic  has  contributed  a  greater  amount  to  Seneca  and  Goodman' s  over- 
eamings,  a  greater  percentage  of  the  earnings  reduction  should  be  allocated  to 
reducing  income  from  intraLATA  access  rates,  which  would  result  in  a  lower 
intraLATA  access  rate. 

SWBT' s  position  must  be  rejected.  The  evidence  submitted  by  SWBT  indicates 
only  the  source  of  Seneca-Goodman' s  revenues.  It  does  not  establish  that  Seneca- 
Goodman'  s  intraLATA  access  rates  are  unreasonably  high  or  that  they  are  the  source 
of  its  over-earnings.  Even  if  SWBT's  assumption  that  intraLATA  traffic  has 
contributed  a  disproportionate  amount  to  Seneca-Goodman's  over-earnings  is 
accepted,  its  solution  is  inappropriate.  The  purpose  of  the  Stipulation  and  Agree- 
ment proposed  by  Staff  and  Seneca-Goodman  is  not  to  try  to  compensate  Seneca- 
Goodman'  s  customers  for  past  over-charges.  Rather,  its  purpose  is  to  establish  fair 
and  equitable  rates  for  the  future. 

Access  rate  parity  between  interLATA  and  intraLATA  calls  as  established  in  the 
Stipulation  and  Agreement  is  a  reasonable  remedy  to  eliminate  the  current  over- 
earnings  of  Seneca-Goodman  and  is  in  the  public  interest.  SWBT's  challenge  to 
access  rate  parity  is  denied. 

B.   Elimination  of  the  Carrier  Common  Line  (CCL)  Cap. 

The  Stipulation  and  Agreement  would  eliminate  the  intraLATA  CCL  Cap,  which 
imposes  a  sharply  reduced  access  rate  for  traffic  above  a  certain  level  of  annual 
minutes  of  usage.  The  agreement  would  create  a  single  access  rate  no  matter  the 
amount  of  annual  usage.  SWBT  opposes  the  elimination  of  the  intraLATA  CCL  Cap, 
asserting  that  eUminating  the  CCL  Cap  would  increase  access  rates  for  all  minutes 
in  excess  of  the  cap  amount.  Seneca-Goodman  and  Staff  reply  that  the  composite 
access  rates  proposed  in  the  Stipulation  and  Agreement  are  lower  than  the  current 
composite  access  rates  and  will  result  in  reduced  revenues  for  Seneca-Goodman.  The 
elimination  of  the  CCL  Cap  would  result  in  increased  revenues  only  if  intraLATA 
access  minutes  of  use  increase  beyond  current  levels.  Given  the  provision  of  the 
Stipulation  and  Agreement  that  implements  extended  local  calling  between  the 
Seneca-Goodman  exchanges,  intraLATA  access  minutes  of  use  are  likely  to  decrease 
rather  than  increase.  Therefore,  Seneca-Goodman  and  the  Staff  argue  that  the 
elimination  of  the  CCL  Cap  will  not  harm  SWBT,  and  will,  in  fact,  result  in  reduced 
access  payments  by  SWBT. 

SWBT' s  argument  in  favor  of  retaining  the  CCL  Cap  is  not  persuasive.  There  is 
no  compelling  evidence  that  would  indicate  that  SWBT  wiU  be  harmed  by  the 
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elimination  of  the  CCL  Cap.  The  evidence  does  indicate  that  Staff  and  Seneca- 
Goodman  have  carefully  considered  the  revenue  effects  of  the  proposed  CCL  rate 
reduction  and  the  elimination  of  the  CCL  Cap  and  that  the  proposed  changes  will 
reduce  Seneca-Goodman' s  revenue  in  the  desired  manner.  SWBT' s  objection  to  the 
elimination  of  the  CCL  Cap  is  rejected. 

C  Creatii^parilybetweentheCCLor^pMtii^andtenninatii^ratesofbolh 
companies. 

The  Stipulation  and  Agreement  would  set  the  ratio  between  terminating  and 
originating  CCL  rates  at  2  to  1  for  Seneca  and  1 .6  to  1  for  Goodman.  AT&T  argued 
that  the  terminating  to  originating  ratio  should  be  set  at  1  to  1  for  both  companies. 
AT&T' s  position  is  that  there  is  no  economic  or  physical  reason  that  an  originating 
CCL  access  service  minute  of  use  would  be  any  different  than  a  terminating  CCL 
access  service  minute  of  use.  Therefore,  the  rate  charged  for  an  originating  minute 
of  use  should  be  equal  to  the  rate  charged  for  a  terminating  minute  of  use.  Seneca- 
Goodman  and  Staff  reply  that  the  terminating  to  originating  ratio  proposed  in  the 
Stipulation  and  Agreement  is  consistent  with  the  terminating  to  originating  ratio  of 
other  local  exchange  companies  in  Missouri.  They  argue  that  to  require  Seneca- 
Goodman  to  equalize  terminating  and  originating  CCL  rates  would  place  Seneca- 
Goodman  at  a  competitive  disadvantage. 

The  terminating  to  originating  access  charge  ratio  established  by  the  Stipulation 
and  Agreement  is  consistent  with  the  ratio  existing  for  other  local  exchange 
companies  in  Missouri.  There  is  no  compelling  reason  to  impose  a  1  to  1  ratio  on 
Seneca-Goodman.  AT&T' s  position  is  rejected. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  Conclu- 
sions of  Law: 

Seneca  Telephone  Company  and  Goodman  Telephone  Company  are  local 
exchange  telecommunications  service  providers  as  defined  under  Section  392.410, 
RSMoSupp.  1997  and,  therefore,  are  subject  to  the  jurisdiction  of  the  MissouriPubUc 
Service  Commission  under  Chapters  386  and  392,  RSMo. 

The  Conrniission  has  the  legal  authority  to  accept  a  stipulation  and  agreement 
as  offered  by  the  parties  as  a  resolution  of  issues  raised  in  this  case,  pursuant  to 
Section536.060,RSMoSupp.  1997. 

Orders  of  the  Conrniission  must  be  based  upon  competent  and  substantial 
evidence  on  the  record.  Section  536.140,  RSMo  (1994).  Based  upon  its  findings  of 
fact,  the  Commission  concludes  that  the  Stipulation  and  Agreement  submitted  by 
Seneca-Goodman  and  Staff  should  be  approved. 
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mS  THEREFORE  ORDERED: 

1.  That  the  Stipulation  and  Agreement  filed  by  Seneca  Telephone  Company,  Goodman 
Telephone  Company  and  the  Staff  of  the  Missouri  Public  Service  Commission  on  February 
27,  1998,  is  hereby  approved  (See  Attachment  A). 

2.  That  those  motions  and  objections  not  specifically  ruled  on  in  this  order  are  hereby 
denied  or  overruled. 

3.  That  this  Report  and  Order  shall  become  effective  on  February  23,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 


EDITOR' S  NOTE:  The  Stipulation  and  Agreement  in  this  case  (Attachment  A) 
has  not  been  published.  If  needed,  this  document  is  available  in  the  official  case  files 
of  the  Missouri  Public  Service  Commission. 


In  the  Matter  of  the  Assessment  Against  the  Public  Utilities  in  the 
State  Of  Missouri  for  the  Expenses  of  the  Commission  for  the 
Fiscal  Year  Commencing  July  1, 1998.* 

Case  No.  00-99-44 
Decided  February  17,  1999 


Evidence,  Practice  &  Procedure  §33.  Where  certain  utilities  sought  rehearing  because  the 
Commission  did  not  include  in  its  Report  &  Order  all  of  the  Findings  of  Fact  and  Conclusions  of 
Law  stipulated  by  the  parties,  the  application  would  be  denied  where  the  Commission  lacked 
authority  to  make  the  findings  and  conclusions  sought  by  the  parties. 

ORDERDENYINGREHEARING 

OnDecember  17, 1998,  the  CommissionissueditsReportandOrderinwhichit 
directed  its  Staff  to  recalculate  the  assessments  for  fiscal  year  1999  omitting  from  the 
calculation  the  five-year  averaging  process  and  the  amount  of  $534, 1 14.  That  order 
was  issued  to  be  effective  on  January  16, 1999.  OnJanuary  15,  a  timely  Application 
for  Rehearing  and  Stay  was  filed  on  behalf  of  The  Empire  District 


*See  pages  43  and  1 1 2  for  other  orders  in  this  case.  In  addition,  see  pages  371  and 463,  Volume 
7,  MPSC  3d  for  other  orders  in  this  case. 
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Electric  Company  (Empire)  and  UtiliCorp  United  Inc.  d/b/a  Missouri  Public  Service 
(UtiliCorp)  (jointly  Applicants  for  Rehearing).  Withoutrepeatingthecontentsofthe 
Application  for  Rehearing  and  Stay  at  length  the  Applicants  for  Rehearing  generally 
request  rehearing  on  the  grounds  that  the  Commission's  Report  and  Order  failed  to 
make  certain  necessary  findings  and  conclusions.  The  Applicants  for  Rehearing 
specifically  allege  error  owing  to  the  fact  that  the  Commission  failed  to  include  all 
of  the  stipulated  facts  in  its  Findings  of  Fact.  Applicants  for  Rehearing  go  on  to  cite 
4  CSR  240-2. 1 30(9)  for  the  proposition  that  the  Commission  is  bound  by  the  record 
before  it  and  may  not  ignore  or  modify  the  undisputed  facts  presented  in  the 
stipulation  of  facts.  However,  the  rule  cited  does  not  require  the  Commission  to 
restate  all  of  the  stipulated  facts  in  its  own  findings  of  facts. 

Admittedly,  the  Commission  has  declined  to  make  many  of  the  conclusions  of 
law  which  were  requested  by  the  Applicants  in  the  underlying  case .  However,  within 
the  Report  and  Order  the  Commission  restated  legal  principles  which  prevent  it  from 
reaching  the  conclusions  requested  by  the  parties,  to  wit: 

Although  the  Commission  agreed  to  review  the  Motion  for 
Rehearing  it  must  be  noted  that  agency  adjudicative  power 
extends  only  to  the  ascertainment  of  facts  and  the  application 
of  existing  law  in  order  to  resolve  issues  within  the  given  area 
of  agency  expertise.  In  re  City  of  Kinloch,  242  S.W.2d  59,  63 
(1951). "[A]n  administrative  body  or  even  a  quasi-judicial  body 
is  not  and  cannot  be  a  court  in  a  Constitutional  sense."  Id.  The 
judicial  power  of  the  State  is  vested  only  in  the  courts  designated 
inMo.Const.  Art.  V,  Sec.  1.  The  Public  Service  Commission  has 
no  power  to  declare  any  principle  of  law  or  equity.  Lightfoot  v. 
City  of  Springfield,  236  S.W.2d  348, 352  (195 1).  Therefore,  the 
PSC  has  no  power  to  declare  statutes  unconstitutional.  State  ex 
rel.  Missouri  Southern  Railroad  v.  Public  Service  Commission, 
168S.W.2d  1156, 1164  (bancl914).ThePSCmayhearevidence 
from  a  party  regarding  the  constitutionality  of  the  statute  but 
only  for  the  purposes  of  creating  a  record  for  the  issue  to  be 
resolved  judicially .  Missouri  Bluffs  Golf  Venture  v.  St.  Charles 
County  Board  of  Equahzation,  943  S.W.2d  752, 755  (Mo.  App. 
Q.1997). 

Because  Missouri  common  law  states  that  an  administrative 
agency,  such  as  the  Missouri  Public  Service  Commission,  has 
no  jurisdiction  to  determine  the  constitutionality  of  a  statute,  it 
seems  equally  apparent  that  the  Conomission  lacks  the  jurisdic- 
tion to  rule  on  the  constitutionality  of  an  Executive  Order  such 
as  the  directive  issued  by  the  Missouri  Office  of  Administration 
to  transfer  moneys  out  of  the  Fund  and  into  the  General  Rev- 
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enue.  Based  upon  a  review  of  the  common  law  of  Missouri  the 
Commission  concluded  that  it  would  convene  a  hearing  but  that 
the  scope  of  any  such  hearing  would  be  for  the  Umited  purpose 
of  developing  the  record  for  the  primary  issue(s)  to  be  resolved 
judicially' . 

The  Commission  has  included  in  its  Conclusions  of  Law  only  those  conclusions 
which  it  has  the  jurisdictional  authority  to  reach.  The  conclusions  requested  by  the 
Applicants  for  Rehearing  and,  indeed,  by  the  Applicants  in  the  underlying  case,  are 
those  matters  to  which  the  Commission  must  defer  to  the  circuit  court.  The 
Commission  has  determined  that  if  it  were  to  reach  the  conclusions  of  law  requested 
by  the  Apphcants  for  Rehearing  it  would  require  the  Conmiission  to  infringe  upon 
the  jurisdiction  of  the  court  and  this  the  Commission  will  not  do. 

The  Conomission  therefore  determines  that  there  is  no  fiirther  action  which  it  may 
lawfully  take  in  this  matter  and  the  request  for  rehearing  or  stay  shall  be  denied. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  Application  for  Rehearing  and  Stay  filed  by  The  Empire  District  Electric 
Company  and  UtiliCorp  United  Inc.  d/b/a  Missouri  Public  Service  on  January  15,  1999  is 
denied. 

2.  That  this  order  shall  become  effective  on  February  17, 1999. 

Lumpe,  Ch.,  Murray,  Schemenauer  and  Drainer,  CC,  concur 
Crumpton,  C,  absent 

Roberts,  Chief  Regulatory  Law  Judge 


In  the  Matter  of  an  Investigation  to  Implement  a  Statewide  Tele- 
communications EquipmentDistribution  Program  for  Individu- 
als Unable  to  Use  Traditional  Telephone  Equipment  Due  to 
Disability* 

Case  No.  TO-97-16 
Decided  February  17,  1999 


Telecommunications  §24.  Pursuant  to  its  Memorandum  of  Understanding  with  the  Department 
of  Labor  and  Industrial  Relations  and  in  view  of  the  fact  that  the  Department  of  Labor  and  Industrial 
Relations  has  promulgated  emergency  regulations,  the  Commission  will  rescind  aU  of  its  prior 
orders  concerning  the  Adaptive  Telephone  Equipment  Program  (ATEP). 


'Report  and  Order  pages  9-10  (December  17,  1999). 

*See  page  367,  Volume  6  MPSC  3d  for  another  order  in  this  case. 
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Order  Rescinding  All  Previous  Commission  Orders  Regarding 
The  Adaptive  Telephone  Equipment  Program 

Section  209.253. 2,  RSMoSupp.  1997  requires  the  Public  ServiceCommission  to 
"initiate  an  investigation  to  determine  the  most  beneficial  and  cost-effective  method 
to  implement  the  provision  of  a  statewide  telecommunications  equipment  distribu- 
tion program  making  available  reasonable  access  to  telephone  service  for  eligible 
subscribers  who  are  unable  to  use  traditional  telephone  equipment  due  to  disability." 
The  Commission  created  the  mandated  equipment  distribution  program  and  named 
it  the  Adaptive  Telephone  Equipment  Program  (ATEP) .  The  Commission  found  that 
ATEP  could  be  best  administered  by  the  Department  of  Labor  and  Industrial 
Relations  (DOUR). 

Effective  November  1, 1998,  ATEP  was  transferred  to  DOLIR  through  a  Memo- 
randum of  Understanding  between  the  Connmission  and  DOLIR.  The  Memorandum 
of  Understanding  provided  that  the  Commission  would  rescind  its  Orders  of 
February 26, 1996*,  February  28, 1997,June20, 1997,June25, 1997andDecember31, 
1997,  by  which  the  ATEP  program  was  established  and  that  DOLIR  would  set  the 
parameters  of  the  program.  The  Commission  was  to  issue  its  order  rescinding  its 
previous  orders  when  DOLIR  had  regulations  or  internal  procedures  in  effect  to 
administer  the  program  or  on  March  15, 1999,  whichever  was  sooner.  OnDecember 
14,  1998,  the  Staff  of  the  Missouri  Public  Service  Commission  filed  a  Motion  to 
Rescind  Previous  Commission  Orders  in  accordance  with  the  Memorandum  of 
Understanding. 

DOLIR  has  filed  an  emergency  rule  with  the  Secretary  of  State  that  sets  out  the 
parameters  of  the  program  to  be  administered  by  DOLIR.  The  emergency  rule  has 
an  effective  date  of  March  1 .  It  is  now  appropriate  for  the  Comnussion  to  rescind  its 
previous  orders  regarding  ATEP. 

mS  THEREFORE  ORDERED: 

1.  That  responsibility  for  the  Adaptive  Telephone  Equipment  Program  is  transferred  to 
the  Department  of  Labor  and  Industrial  Relations. 

2.  That  Staffs  Motion  to  Rescind  Previous  Commission  Orders  is  granted. 

3.  That  the  Commission's  Orders  of  July  26,  1996,  February  28,  1997,  June  20,  1997, 
June  25 , 1 997  and  December  3 1 , 1 997,  which  established  the  ATEP  program,  are  rescinded. 

4.  That  this  order  shall  become  effective  on  March  1,  1999. 

Lumpe,Ch.,Murray,SchemenauerandDrainer,  CC,  concur  Crumpton,  C,  absent 
Woodruff,  Regulatory  Law  Judge 
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In  the  Matter  of  the  Application  of  Union  Electric  Company  d/b/a 
AmerenUE  and  Boone  Electric  Cooperative  for  Approval  of  a 
Written  Territorial  Agreement  Designating  the  Boundaries  of 
Each  Electric  Service  Supplier  within  Portions  of  Audrain, 
Boone,  Callaway,  Cole,  Cooper,  Howard,  Moniteau,  Monroe, 
and  Randolph  Counties;  Authorizing  the  Sale,  Transfer,  and 
Assignment  of  Certain  Electric  Distribution  Facilities,  Ease- 
ments, and  Other  Rights  Generally  Constituting  AmerenUE's 
Electric  Utility  Business  Associated  with  Its  Customers  Trans- 
ferred Pursuant  to  the  Territorial  Agreement;  and  Ameren  UE's 
Application  for  a  Certificate  of  Convenience  and  Necessity 
Authorizing  It  to  Own,  Control,  Manage,  and  Maintain  an 
Electric  Power  System  for  the  Public  in  Certain  Portions  of 
Audrain,  Boone,Callaway,  Cole,  Cooper,  Howard,  Moniteau, 
Monroe  and  Randolph  Counties. 

CaseNo.EO-99-267 
Decided  March  4,  1999 


Electric  §6.  The  Commission  found  the  following  were  not  detrimental  to  the  public  interest 
and  therefore  should  be  approved:  (1)  the  territorial  and  exchange  agreement  between  AmerenUE 
and  Boone;  (2)  the  customer  exchange  between  AmerenUE  and  Boone;  (3)  the  facilities  exchange 
between  AmerenUE  and  Boone;  and  (4)  AmerenUE's  illustrative  tariff  sheets  filed  on  February 
11,  1999. 

APPEARANCES 

William  B.  Bobnar,  Attorney  at  Law,  One  Ameren  Plaza,  1901  Chouteau  Avenue, 
P.O.Box  149(MC  1310),St.Louis,Missouri63166-6149,forUnioneectricCompaiiy 
d/b/a/  AmerenUE. 

Victor  S.  Scott,  Attorney  at  Law,  Andereck,  Evans,  Milne,  Peace  &  Baumhoer, 
L.L.C.,  305  East  McCarty  Street,  P.O.  Box  1438,  Jefferson  City,  Missouri  65 102- 1438, 
for  Boone  Electric  Cooperative. 

Shannon  Cook,  Assistant  Public  Counsel,  P.O.  Box  7800,  Jefferson  City,  Mis- 
souri 65 102-7800,  for  the  Office  of  the  Public  Counsel  and  the  public. 

Dennis  L.  Frey,  Assistant  General  Counsel,  P.O.  Box  360,  Jefferson  City,  Missouri 
65 1 02,  for  the  Missouri  Public  Service  Commission. 


SENIORREGULATORYLAW  JUDGE:  BiUHopkins 
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REPORT  ANDORDER 

On  December  10, 1998,  Union  Electric  Company  d/b/a  AmerenUE  (AmerenUE) 
and  Boone  Electric  Cooperative  (Boone),  collectively  referred  to  as  Applicants,  filed 
for  approval  of  a  territorial  agreement  pursuant  to  Section  394.3 12,  RSMo  1994.  No 
one  intervened. 

Applicants  requested  that  the  Commission:  ( 1 )  approve  the  territorial  agreement 
between  the  Applicants  as  not  detrimental  to  the  public  interest;  (2)  find  that  the 
territorial  agreement  shall  not  impair  AmerenUE' s  certificates  of  convenience  and 
necessity,  except  as  specifically  limited  by  the  territorial  agreement;  (3)  waive  the 
Connmission's  billing  practices  rule  to  allow  the  Applicants  to  disconnect  electric 
service  to  a  customer  who  fails  to  pay  the  final  bill  of  the  other  Applicant;  (4)  grant 
authority  to  change  electric  service  providers  for  certain  customers,  pursuant  to  the 
terms  of  the  territorial  agreement;  (5)  grant  authority  to  transfer  certain  property, 
pursuant  to  the  terms  of  the  territorial  agreement;  and  (6)  grant  a  certificate  of  public 
convenience  and  necessity  to  AmerenUE,  authorizing  AmerenUE  to  install,  acquire, 
build,  construct,  own,  operate,  control,  manage,  and  maintain  an  electric  power 
system  for  the  public  within  Audrain  County,  Section  33,  Township  52  North,  Range 
12  West. 

On  February  16, 1999,  the  parties  filed  a  unanimous  Stipulation  and  Agreement 
(Agreement),  signed  by  Applicants,  the  staff  of  the  Missouri  Public  Service  Commis- 
sion (Staff)  and  Office  of  the  Pubhc  Counsel.  It  is  attached  as  Attachment  A.  The 
Agreement  states  that  all  parties  support  the  granting  of  the  Apphcation. 

The  Agreement  generally  stated  that  the  following  were  not  detrimental  to  the 
public  interest  and  therefore  should  be  approved:  (1)  the  territorial  and  exchange 
agreement  between  AmerenUE  and  Boone;  (2)  the  customer  exchange  between 
AmerenUE  and  Boone;  (3)  the  facilities  exchange  between  AmerenUE  and  Boone; 
and  (4)  AmerenUE' s  illustrative  tariff  sheets  filed  on  February  1 1 , 1 999 . 

Staff  didnotfileaseparate  memorandum  or  recommendation  but  made  their  views 
known  in  the  Agreement.  The  Agreement  stated  that  Staff  had  reviewed  the  joint 
apphcation  along  with  supporting  information,  and  had  performed  a  field  inspection 
of  the  area  subject  to  the  territorial  and  exchange  agreement.  Staff  stated  that  the 
public  interest  will  be  served  by  reducing  duplication  of  facilities  and  by  enabling 
each  utility  to  plan  for  future  needs  as  the  sole  electric  supplier  in  their  respective 
designated  areas,  as  set  forth  in  the  territorial  and  exchange  agreement.  Staff  also 
stated  that  the  rate  impact  will  be  minimal  for  customers  who  would  be  transferred. 

The  Stipulation  and  Agreement  also  provided  that  UE  should  file  its  revised  tariff 
sheets  with  respect  to  its  service  area  in  Audrain,  Boone,  Callaway,  Howard  and 
Randolph  Counties,  bearing  a  30-day  effective  date,  consistent  with  the  illustrative 
tariff  sheets  filed  herein.  Such  filing  shall  be  accomplished  within  10  days  of  the 
effective  date  of  the  Report  and  Order. 

OnPebruary  19, 1999,  the  Commission  convened  an  evidentiary  hearing  wherein 
all  of  the  testimony  and  exhibits  confirmed  every  point  in  the  Agreement. 
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The  Commission  specifically  finds  that  the  Commission' s  designation  of  electric 
service  areas  is  in  the  public  interest  pursuant  to  Section  394.3 12.2  RSMo.  Also,  that 
the  Commission,  after  hearing,  has  determined  that  approval  of  the  territorial 
agreement  in  total  is  not  detrimental  to  the  pubUc  interest  pursuant  to  Section 
394.312.4RSMO. 

ITISTHEREFOREORDERED: 

1.  That  the  Joint  Application  filed  December  10,  1998  is  approved. 

2.  That  the  Stipulation  and  Agreement,  Attachment  A  to  this  order,  is  approved. 

3.  That  the  territorial  agreement  will  not  impair  Union  Electric  Cooperative  d/b/a 
AmerenUE' s  existing  certificates  of  convenience  and  necessity,  except  as  specifically  limited 
by  the  territorial  agreement. 

4.  That  the  Commission  waives  4  CSR  240- 1 3 .0 1 0  ef  seq.  and  authorizes  Applicants 
to  disconnect  the  service  of  any  customer  who  fails  to  pay  the  final  bill  of  the  other  Applicant. 

J.  That  Union  Electric  Cooperative  d/b/a  AmerenUE  and  Boone  Electric  Cooperative 
are  authorized  to  change  electric  suppUers  for  certain  of  their  customers  as  set  forth  in  the  Joint 
Application. 

6.  That  Union  Electric  Company  d/b/a  AmerenUE  is  authorized  to  sell,  transfer  and 
assign  part  of  its  franchise,  works  or  system  to  Boone  Electric  Cooperative  as  set  forth  in  the 
Joint  Application. 

7.  That  Union  Electric  Company  d/b/a  AmerenUE  is  granted  a  Certificate  of  Conve- 
nience and  Necessity  to  own,  control,  manage,  and  maintain  an  electric  power  system  in 
Audrain  County,  Section  33,  Township  52  North,  Range  12  West. 

8.  That  Union  Electric  Company  d/b/a  AmerenUE  file  its  revised  tariff  sheets  with 
respect  to  its  service  area  in  Audrain,  Boone,  Callaway,  Howard  and  Randolph  Counties, 
bearing  a  30-day  effective  date,  consistent  with  the  illustrative  tariff  sheets  filed  herein  within 
10  days  of  the  effective  date  of  the  Report  and  Order. 

9.  That  nothing  in  this  order  shall  be  considered  a  finding  by  the  Commission  of  the 
value  for  ratemaking  purposes  of  the  properties  involved.  Furthermore,  the  Commission 
reserves  the  right  to  consider  the  ratemaking  treatment  to  be  afforded  this  transaction  in  any 
later  proceeding. 

10.  That  this  order  shall  become  effective  on  March  16,  1999. 

11.  That  this  case  shall  be  closed  on  March  17,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 
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In  the  Matter  of  the  Application  of  Kansas  City  Power  &  Light 
Company  for  Approval  of  Successor  Trustee  for  its  Tax  Quali- 
fied Nuclear  Decommissioning  Trust  Fund,  for  Approval  of 
Trustee  Fee  Schedule,  and  for  Approval  of  Change  of  Invest- 
ment Manager  and  Investment  Management  Agreement. 


Case  No.  EO-99-164 
Decided  March  9,  1999 


Electric  §45.  The  Commission  approved  Bankers  Trust  Company  as  successor  trustee  for  an 
electric  utility's  tax  qualified  nuclear  decommissioning  fund. 

ORDERAPPROVINGAPPIJCATION 

Kansas  City  Power  &  Light  Company  (KCPL)  filed  an  application  on  October  1 6, 
1998,  for  approval  of: 

(1)  A  successor  trustee  for  its  tax  qualified  nuclear  decommissioning  trust 
fund; 

(2)  A  revised  trustee  fee  schedule; 

(3)  An  amendment  to  the  nuclear  decommissioning  trust  agreement;  and 

(4)  A  change  of  investment  manager  and  investment  management  agreement. 
KCPL  seeks  the  Commission's  approval  of  Bankers  Trust  Company  as  succes- 
sor trustee  of  the  tax  qualified  nuclear  decommissioning  trust.  The  application 
indicates  that  the  change  is  necessary  because  the  existing  trustee,  Boatman' s  Trust 
Company,  was  acquired  by  NationsBank,  which  then  sold  its  trust  business  to 
Bankers  Trust  Company.  The  trust  and  custody  functions  of  the  nuclear  decommis- 
sioning trust  fund  were  included  in  this  sale.  KCPL  also  seeks  the  Connmission's 
approval  of  a  change  in  the  trustee's  fee  schedule  and  a  change  to  the  nuclear 
decommissioning  trust  agreement  necessitated  by  the  change  in  trustee.  Finally, 
KCPL  seeks  approval  to  appoint  TradeStreet  Investment  Associates,  Inc.  (TradeStreet) 
as  interim  manager  of  the  nuclear  decommissioning  investment  trust  fund.  The 
change  is  necessary  because,  following  the  acquisition  of  Boatmen' s  Bancshares  by 
NationsBank,  TradeStreet  assumed  management  of  the  nuclear  deconomissioning 
fund. 

On  December  17,  the  Staff  of  the  Public  Service  Commission  (Staff)  filed  a 
memorandum  that  states  that  "Staff  finds  no  reason  to  believe  that  the  proposed 
changes  will  result  in  any  detriment  to  the  public  interest  or  the  ratepayers  of  Kansas 
City  Power  &  Light  Company."  The  Staff  recommended  approval  of  KCPL's 
apphcation.  The  Commission  had  additional  questions  concerning  the  application 
and  on  January  26,  1999,  issued  an  Order  for  Supplemental  Memorandum,  which 
directed  Staff  to  file  an  additional  memorandum.  Staff  filed  the  requested  memoran- 
dum on  February  1 1 . 
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The  Commission  has  considered  KCPL' s  appHcation  and  the  memoranda  of  Staff 
and  concludes  that  KCPL's  application  should  be  granted. 

ITISTHEREFOREORDERED: 

1.  That  Bankers  Trust  Company  is  approved  as  successor  trustee  for  Kansas  City 
Power  &  Light  Company's  tax  qualified  nuclear  decommissioning  fund. 

2.  That  the  amendment  to  the  trust  agreement  submitted  by  Kansas  City  Power  & 
Light  Company  is  approved. 

3.  That  the  revised  trustee  fee  schedule  submitted  by  Kansas  City  Power  &  Light 
Company  is  approved. 

4.  That  the  change  of  investment  manager  and  investment  management  agreement 
proposed  by  Kansas  City  Power  &  Light  Company  is  approved. 

5.  That  nothing  in  this  order  shall  be  considered  a  finding  by  the  Commission  of  the 
value  for  ratemaking  purposes  of  the  changes  authorized  by  this  order. 

6.  That  the  Commission  reserves  the  right  to  consider  any  ratemaking  treatment  to 
be  afforded  the  changes  herein  involved  in  a  later  proceeding. 

7.  That  this  order  shall  become  effective  on  March  19, 1999. 

Lumpe,  Ch.,  Crumpton  and  Drainer,  CC,  concur 
Murray  and  Schemenauer,  CC,  absent 

Woodruff,  Regulatory  Law  Judge 


In  the  Matter  of  the  Merger  of  American  Water  Works  Company 
with  National  Enterprises,  Inc.  and  the  Indirect  Acquisition  by 
American  Water  Works  Company  of  the  Total  Capital  Stock  of 
St.  Louis  County  Water  Company* 


Case  No.  WM-99-224 
Decided  March  23,  1999 


Public  Utilities  §11.  The  Commission  found  that  it  has  no  jurisdiction  to  examine  a  merger 
of  two  non-regulated  parent  corporations  even  though  they  may  own  Missouri-regulated  utility 
companies. 


*The  Commission,  in  an  order  issued  on  April  13,  1999,  denied  a  rehearing  in  this  case. 
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APPEARANCES 

Paul  Boudreau,  Attorney  at  Law,  and  W.R.  England,  III,  Attorney  at  Law, 
Brydon,  Swearengen  &  England,  P.C.,  P.O.  Box  456,  312  East  Capitol  Avenue, 
Jefferson  City,  Missouri  65 1 02-0456,  for  Missouri- American  Water  Company. 

James  M.  Fischer,  Attorney  at  Law,  James  M.  Fischer,  P.C.,  101  West  McCarty 
Street,  Suite  215,  Jefferson  City,  Missouri  65 1 0 1 ,  for  Public  Water  Supply  District  Nos. 
1  &  2  of  Andrew  County,  Public  Water  Supply  District  No.  1  of  DeKalb  County,  and 
Public  Water  Supply  District  No.  1  of  Buchanan  County. 

Richard  T.  Ciottone,  Attorney  at  Law,  535  North  New  Ballas  Road,  St.  Louis, 
Missouri  63 141 ,  for  St.  Louis  County  Water  Company 

Shannon  Cook,  Assistant  Public  Counsel,  and  John  B.  Coffinan,  Deputy  Public 
Counsel,  P.O.  Box  7800,  Jefferson  City,  Missouri  65 102,  for  the  Office  of  thePubUc 
Counsel. 

William  K.  Haas,  Senior  Counsel,  P.O.  Box  360,  Jefferson  City,  Missouri  65 102, 
for  Staff  of  the  Missouri  Public  Service  Coimnission. 

DEPUTY  CHffiF  REGULATORY  LAW  JUDGE:    Lewis  R.  Mills,  Jr. 

REPORTANDORDER 
Procedural  History 

This  case  was  opened  to  receive  a  Motion  to  Open  a  Docket  filed  by  the  Office 
of  the  Public  Counsel  (Public  Counsel)  on  November  18,1998.  In  that  motion.  Public 
Counsel  requested  that  the  Commission  open  a  docket  to  consider  the  proposed 
merger  of  American  Water  Works  Company  (American  Water)  and  National  Enter- 
prises, Inc.  (National).  American  Water  owns  Missouri-American  Water  Company 
(MAWC),  a  Missouri  corporation  that  operates  as  a  regulated  water  utility  in 
Missouri.  National  owns  Continental  Water  Company  (Continental),  whichin  turns 
owns  St.  Louis  County  Water  Company  (SLCWC),  a  Missouri  corporation  that 
operates  as  a  regulated  water  utility  in  Missouri.  Pursuant  to  the  agreement, 
American  will  acquire  all  of  the  common  stock  of  National,  and  after  the  merger  is 
effected,  MAWC  and  Continental  will  be  first-tier  subsidiaries  of  American  and 
SLCWC  will  be  a  second-tier  subsidiary.  Public  Counsel  noted  that  SLCWC  and 
MAWC  are  the  largest  water  utilities  in  Missouri.  Public  Counsel  asserted  that  it  is 
in  the  public  interest  for  the  Commission  to  give  the  proposed  merger  close  scrutiny 
to  assure  that  that  the  merger  does  not  have  anti-competitive  results .  Public  Counsel 
believes  that  the  Connmission  has  jurisdiction  pursuant  to  Sections  386.250(3), 
386.330(l),and393.190(l)i. 


'  AU  statutory  references  are  to  the  Revised  Statutes  of  Missouri  1994  unless  otherwise 
indicated.  At  the  oral  argument.  Public  Counsel  also  argued  that  Section  393. 190(2)  gives  the 
Commission  jurisdiction. 
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On  December  8,  SLCWC  and  MAWC  filed  a  joint  response  opposing  Public 
Counsel's  motion.  The  water  companies  assert  that  the  merger  is  one  of  parent 
companies,  and  that  the  Commission  does  not  have  jurisdiction  to  review  the  merger. 
In  essence,  their  argument  was  that,  since  each  of  the  regulated  companies  will 
maintain  its  current  corporate  existence,  the  statutes  cited  by  Public  Counsel  do  not 
confer  jurisdiction.  Also  on  December  8,  Staff  filed  a  response  to  Public  Counsel's 
motion.  Staff  stated  that  the  Commission  has  not  asserted  jurisdiction  over  mergers 
of  non-regulated  parent  companies  when  there  were  no  changes  to  the  operations 
of  the  regulated  company,  such  as  is  the  case  with  this  merger.  Staff  asserted  that 
the  Commission  should  follow  this  practice  now,  and  decline  to  assert  jurisdiction. 
The  Staff  and  the  water  companies  urge  the  Commission  to  follow  its  recent  decision 
in  Case  No.  TM-99-76  in  which  the  Commission  decUned  to  open  a  case  to  consider 
the  proposed  merger  of  Ameritech  Corporation  into  SBC  Delaware,  Inc.,  asubsidiary 
of  SBC  Communications,  Inc. 

On  December 7, 1998,  UtmtyWorkersofAmericaLocal335,AFL-CIO(theUnion) 
filed  an  Application  to  Intervene .  On  December  9,  Public  Water  S  upply  District  Nos . 
1  &2of  Andrew  County,PublicWaterSupplyDistrictNo.  1  ofDeKalb  County,  and 
Public  Water  Supply  District  No.  1  of  Buchanan  County  (the  Water  Districts)  j  ointly 
filed  an  Application  to  Intervene. 

On  December  23,  Pubhc  Counsel  filed  a  pleading  responding  to  the  Staff  and 
SLCWC  andMAWC.  By  order  dated  February  4, 1999,  the  Commission  set  for  oral 
argument  the  question  of  its  jurisdiction. 

Oral  Argument 

On  March  2,  Public  Counsel,  Staff,  SLCWC  and  MAWC  presented  their  argu- 
ments on  the  question  of  the  Commission's  jurisdiction^ .  Public  Counsel  argued  that 
386.250(3)  gives  the  Commission  jurisdiction  over  all  water  corporations  and  their 
operations  in  Missouri.  Public  Counsel  also  argued  that  393.190(2)  gives  the 
Commission  the  responsibility  to  oversee  mergers  and  consoUdations  involving 
regulated  water  systems.  Public  Counsel  interpreted  the  definition  of  water  corpo- 
ration to  include  parent  companies  of  regulated  water  utilities.  Public  Counsel 
attempted  to  distinguish  this  case  from  TM-99-76  on  the  basis  that  there  is  no  federal 
proceeding  in  which  this  merger  will  be  examined. 

Staff  addressed  each  of  the  statutory  sections  that  Public  Counsel  asserted  give 
the  Conmiission  jurisdiction  over  this  transaction.  Staff  stated  that  386.330(1)  deals 
with  telecommunications  companies  and  does  not  apply  to  water  companies.  Staff 
argued  that  386.250(3)  is  merely  a  general  grant  of  jurisdiction  to  regulate  water 
corporations,  and  that  neither  of  the  entities  involved  in  this  transaction  are 
water  corporations.  The  last  statutes  cited  by  Public  Counsel  are  393.1 90(  1 )  and  (2) 
which  provide  that  a  water  corporation  must  first  obtain  Commission  approval 


^  The  Water  Districts  were  represented  by  counsel,  but  did  not  participate.  The  Union  was 
not  represented  by  counsel. 
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prior  to  entering  into  a  merger  or  consolidation,  or  transferring  or  mortgaging  its 
works  or  system.  Staff  stated  that  the  instant  transaction  does  not  involve  water 
corporations,  so  these  statutes  do  not  apply. 

MA  WC  argued  generally  that  the  sections  of  the  statutes  cited  by  Public  Counsel 
do  not  apply  to  this  proposed  merger.  Its  arguments  on  the  statutes  were  very  similar 
to  those  advanced  by  Staff.  MAWC  also  discussed  a  number  of  Missouri  cases  that 
it  believed  demonstrate  that  the  Commission  has  no  jurisdiction  over  the  instant 
merger.  MAWC  compared  this  case  with  others  the  Commission  has  recently 
considered,  including  TM-99-76,  and  concluded  that  the  Commission  has  been 
correct  in  its  conclusion  that  it  has  no  jurisdiction  to  examine  mergers  of  non- 
regulated  parent  corporations  even  though  they  may  own  Missouri-regulated  utiUty 
companies. 

SLCWC  adopted  MAWC  s  arguments.  SLCWC  pointed  out  that  when  Conti- 
nental was  formed  and  acquired  the  stock  of  water  corporations.  Commission 
approval  was  sought  and  received,  but  that  when  National  was  formed  as  the  parent 
of  Continental,  no  Commission  approval  was  sought. 

Discussion 

The  Commission  has  reviewed  the  arguments  of  the  parties,  the  cases  and  the 
Missouri  statutes  cited  by  parties,  and  the  structure  of  the  proposed  merger.  The 
Commission  determines  that  there  is  nothing  in  the  statutes  that  confers  jurisdiction 
to  examine  a  merger  of  two  non-regulated  parent  corporations  even  though  they  may 
own  Missouri-regulated  utility  companies.  The  Commission's  past  approach  to 
mergers  of  this  type  has  been  the  proper  one,  and  will  be  followed  here.  Since  the 
Commission  has  no  jurisdiction  over  this  merger,  it  will  close  this  case.  The 
applications  to  intervene  will  be  denied. 

ITISTHEREFOREORDERED: 

1.  That  the  Motion  to  Open  a  Docket  filed  by  the  Office  of  the  Public  Counsel  on 
November  18, 1998  is  denied. 

2.  That  the  applications  to  intervene  of  Utility  Workers  of  America  Local  335,  AFL- 
CIO,  Public  Water  Supply  District  Nos.  1  &  2  of  Andrew  County,  Public  Water  Supply 
District  No.  1  ofDeKalb  County,  and  Public  Water  Supply  District  No.  1  of  Buchanan  County 
are  denied. 

3.  That  this  order  shall  become  effective  on  April  2,  1999. 

4.  That  this  case  may  be  closed  on  April  3, 1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  andDrainer,  CC,  concur  and  certify  compUance 
with  the  provisionsofSection536.080,RSMo  1994.  Schemenauer,C.,  dissents  with 
opinion 
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Dissenting  Opinion  of  Commissioner  Robert  G.  Scliemenauer 

I  respectfully  dissent  with  the  majority  opinion  "that  there  is  nothing  in  the 
statutes  that  confers  jurisdiction  to  examine  a  merger  of  two  non-regulated  parent 
corporations  even  though  they  may  own  Missouri-regulated  utihty  companies".  The 
Conmiission  is  required  by  statute  to  review  and  approve  or  deny  these  types  of 
transactions  for  the  public  good.  I  am  not  persuaded  by  Staff  s  argument  that  "the 
instant  transaction  does  not  involve  water  corporations,  so  these  statutes",  (3 86.250(3) 
and393. 190(1),  "donotapply". 

There  is  no  clean  or  unfettered  separation  between  the  ownership  of  American 
Waterworks  Company,  Inc.  (A  WW)  and  St.  Louis  County  Water  Company  (County 
Water)  after  the  merger.  AWW  has  replaced  National  Enterprise,  Inc.  (NEI)  as  the 
owner  of  County  Water.  These  two  corporations  have  merged  as  recited  in  their 
Summary  Description  of  Transaction  and  their  testimony.  Each  "NEI  common  share 
issued  and  outstanding  at  the  effective  time  of  the  merger ..."  (which  constitute  1 00% 
ownershipof  County  Water),  "will  be  canceled  and  converted. . .  to  15.5022106  shares 
of  AWW  common  stock.  All  shares  of  AWW  common  stock  issued  and  outstanding 
innmediately  prior  to  the  effective  time  of  the  merger,  taken  together  with  AWW 
conomon  stock  issued  in  accordance  with  the  merger  agreement,  will  innmediately 
thereafter  constitute  all  of  the  issued  and  outstanding  shares  of  the  capital  stock  of 
the  surviving  corporation."  This  clearly  shows  the  intent  of  the  merger  transaction 
is  to  assimilate  the  ownership  of  County  Water  into  AWW.  One  share  of  AWW  stock 
represents  some  ownership  of  County  Water  and  there  is  no  ownership  of  County 
Water  by  any  other  entity  other  than  AWW. 

A  clear  reading  of  393.190(1),  "No. .  .water  corporation. .  .shall  hereafter  sell, 
assign,  lease,  transfer,  mortgage  or  otherwise  dispose  of  or  encumber  the  whole  or 
any  part  of  its  franchise,  works  or  system,  necessary  or  useful  in  the  performance  of 
its  duties  to  the  public,  nor  by  any  means,  direct  or  indirect,  merge  or  consolidate 
such  works  or  system,  or  franchises,  or  any  party  thereof,  with  any  other  corporation, 
person  or  public  utihty  without  having  first  secured  from  the  commission  an  order 
authorizing  it . . .",  requires  a  review  of  this  transaction  by  the  conamission. 

The  drafters  of  this  statute  clearly  foresaw  the  possible  corporate  manipulations 
that  could  circumvent  the  intent  of  this  statute  and  therefore  inserted  such  phrases 
as  "nor  by  any  means,  direct  or  indirect,  merge  or  consolidate"  to  prevent  such 
corporate  gerrymandering. 

If  this  transaction  is  not  a  "direct"  merger  of  a  water  company  corporation  with 
another  corporation  it  surely  is  an  "indirect"  merger  as  contemplated  by  the  statute. 
My  opinionis  that  the  Commissionhas  erred  in  abdicating  its  responsibihty  to  review 
and  either  approve  or  deny  this  merger.  This  abdication  may  set  a  fatal  precedent 
that  undermines  the  authority  of  future  commissions  to  review  similar  transactions. 
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In  the  Matter  of  the  Proposed  Merger  between  GTE  Corporation 
and  Bell  Atlantic.  * 

Case  No.  TM-99-261 
Decided  April  6,  1999 


Telecommunications  §  1.  Pursuant  to  4  CSR  240-2.116(2),  a  case  may  be  dismissed  for  failure 
to  prosecute  if  no  action  has  taken  place  for  90  days  and  no  party  has  requested  a  continuance. 

ORDERCLOSINGCASE 

On  December  9, 1998,  the  Office  of  the  Public  Counsel  (Pubhc  Counsel)  filed  a 
motion  to  establish  a  case  for  the  purpose  of  investigating  the  proposed  merger 
between  B  ell  Atlantic  Corporation  and  GTE  Corporation,  the  parent  of  GTE  Midwest 
Incorporated.  On  December  1 8,  GTE  Midwest  Incorporated  filed  a  response  in  which 
itrequests  that  the  Commission  summarily  deny  Pubhc  Counsel' s  motion  to  estabhsh 
a  case. 

On  December  3 1 ,  the  Commission  notified  Public  Counsel  that  it  could  respond 
to  GTE  Midwest  Incorporated' s  response  no  later  than  January  7,  1999.  Public 
Counsel  did  not  file  such  a  response.  No  action  has  taken  place  since  the 
Commission's  December  31  notice  and  no  party  has  requested  a  continuance. 
Pursuant  to  4  CSR  240-2. 1 16(2),  this  case  will  be  dismissed  for  failure  to  prosecute. 

When  the  information  is  available,  the  Commission  encourages  GTE  to  inform 
the  Conmiission  about  the  economic  and  job  impacts  of  the  merger  on  Missouri. 

mS  THEREFORE  ORDERED: 

1.  That  this  case  is  dismissed  pursuant  to  4  CSR  240-2.116(2). 

2.  That  this  order  shall  become  effective  on  April  16,  1999. 

3.  That  this  case  may  be  closed  on  April  19,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Mills,  Deputy  Chief  Regulatory  Law  Judge 


*The  Commission,  in  an  order  issued  on  April 22, 1999,  denied  amotion  to  reconsider  the  order 
closing  this  case. 
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In  the  Matter  of  Missouri  RSA  No.7  Limited  Partnership  d/b/a 
Mid-Missouri  Cellular 's  Petition  for  Arbitration  Pursuant  to  47 
U.S.C.  Section  252  to  Establish  an  Interconnection  Agreement 
with  Southwestern  Bell  Telephone  Company.* 

Case  No.  TO-99-279 
Decided  April  8,  1999 


Telecommunications  §46.1.  The  issue  of  call  rating,  tiiat  is,  wlietiier  a  particular  call  shall  be 
rated  as  a  local  call  or  a  toll  call  in  an  interconnection  environment,  is  an  appropriate  matter  for 
arbitration  under  the  Act. 

Telecommunications  §46.1.  The  Commission  agrees  with  SWBT  that  a  call  from  a  SWBT 
landline  subscriber  to  an  MMC  cellular  subscriber  is  properly  rated  as  a  local  call  only  where:  (1)  the 
landline  and  cellular  exchanges  are  locally  interconnected;  and  (2)  the  V&H  coordinates  of  the 
cellular  exchange  lie  within  the  local  calling  area  of  the  landUne  exchange. 
Telecommunications  §46.2.  The  Commission  agrees  with  SWBT  that  all  six  types  of  traffic 
at  issue,  i.e.  interMTA  traffic,  transiting  traffic,  traffic  that  neither  originates  nor  terminates  on 
cellular  network,  non-local  traffic  associated  with  optional  calling  plans,  paging  traffic,  and  ISP 
traffic,  should  be  explicitly  excluded  from  local  reciprocal  compensation  in  the  parties'  Agreement 
for  Type  2B  connections. 

Telecommunications  §46.1.  The  Commission  determines  that  the  location  of  the  originating 
cell  at  the  start  of  a  cellular  to  landUne  interMTA  caU  is  to  be  determined  by  the  location  of  the 
POI  of  the  cellular  and  landline  networks  at  the  beginning  of  the  call. 

Telecommunications  §46.2.  The  Commission  determines  that  the  effective  date  for  the  local 
reciprocal  compensation  obligation  under  the  parties'  Agreement  shall  be  the  effective  date  of 
that  Agreement. 

APPEARANCES 

W.R.  England,  III,  and  Brian  T.  McCartney,  Brydon,  Swearengen  &  England, 
P.C.,  Post  Office  Box  456,  Jefferson  City,  Missouri  65 1 02,  for  Missouri  RSA  No.  7 
Limited  Partnership,  doing  business  as  Mid-Missouri  Cellular. 

Leo  J.  Bub,  Senior  Counsel,  and  Keith  Davis,  Attorney,  Southwestern  Bell 
Telephone  Company,  One  Bell  Center,  Room  35 18,  St.  Louis,  Missouri  63 101,  for 
Southwestern  Bell  Telephone  Company. 

REGULATORYLAWJUDGE:  Kevin  A.  Thompson,  Deputy  Chief. 

ARBITRATIONORDER 

Procedural  History 

OnDecember21, 1998,  Missouri  RSANo.  7  Limited  Partnership,  doing  business 
as  Mid-Missouri  Cellular  (MMC),  filed  its  petition  seeking  arbitration  by  this 
Commission  of  an  interconnection  agreement  with  Southwestern  Bell  Telephone 
Company  (SWBT)  under  the  Telecommunications  Act  of  1996.  MMC 


*See  page  173  for  another  order  in  this  case. 
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requested  the  entry  of  a  protective  order  on  December  22,  1998,  and  the  same  was 
entered  by  the  Commission  on  December  28,  1998.  On  January  15,  1999,  SWB 
responded  to  MMC's  petition. 

The  parties  jointly  filed  a  proposed  procedural  schedule  on  February  4,  1999, 
which  the  Commission  adopted  by  order  on  February  17, 1999.  Thereafter,  the  parties 
simultaneously  prefiled  direct  and  rebuttal  testimony,  as  well  as  a j  oint  memorandum 
setting  out  the  issues  for  arbitration.  MMC  filed  its  direct  testimony  late;  its  Motion 
for  Leave  to  File  Out-of-Time  was  granted  at  the  hearing,  without  objection. 

The  Commission  held  an  evidentiary  hearing  on  March  17  and  18,  1999,  at  the 
Commission' s  offices  in  Jefferson  City,  Missouri.  All  parties  were  represented  at  the 
evidentiary  hearing.  Thereafter,  the  Commission  granted  an  extension  of  the  filing 
dates  for  briefs  andalate-filedexhibitatthejointrequest  of  the  parties.  On  March  29, 
1999, the  parties  timelyfiledtheirpost-hearing  briefs.  OnMarch  30and31, 1999, the 
parties  filed  several  documents  in  response  to  a  specific  request  by  the  Commission. 
Exhibit  number  1 5  was  reserved  for  this  late-filed  exhibit. 

The  three  documents  filed  by  the  parties  on  March  30  and  31,  1999,  designated 
Exhibit  15.1,  Exhibit  15. 2,  and  MMC's  Response  to  Exhibit  15.1,  are  received  and 
made  a  part  of  the  record  of  this  matter. 

Discussion 

MMC  is  aprovider  of  wireless  or  cellular  telecommunications  services,  operating 
in  Missouri  Rural  Service  Area  No.  7,  an  area  formed  by  six  counties  in  west-central 
Missouri.'  MMC's  service  area,  subdivided  into  eight  cellular  exchanges,  encom- 
passes approximately  60  landline  exchanges.  SWBT  is  an  incumbent  local  exchange 
carrier  (ILEC)  which  provides  basic  local  exchange  telecommunications  services  to 
some,  but  not  all,  of  the  landline  telecommunications  exchanges  in  MMC  s  service 
area.  When  MMC  began  operations,  it  interconnected  to  the  landline  telephone 
network  by  a  Type  2A  trunk  connection  to  the  tandem  switch  at  Warrensburg, 
Missouri,  operated  by  United  Telephone  Company  doing  business  as  Sprint  (Sprint). 

The  parties  have  offered  evidence  relative  to  three  types  of  interconnection  in 
the  course  of  this  matter.  A  Type  1  connection  is  a  line-side  connection  to  a  landline 
end  office.  While  the  use  of  a  Type  1  connection  permits  carriers  to  share  numbers 
within  the  NXX  code  assigned  to  the  end-office  of  interconnection,  it  would  not 
permit  MMC  to  offer  various  advanced  features  to  its  subscribers.  A  Type  2A 
connection  is  a  trunk  connection  directly  to  a  tandem  switch.  The  connecting  entity 
essentially  acts  as  an  end-office  served  by  that  tandem.  A  Type  2B  connection  is 
a  trunk  connection  between  two  end  offices  and  its  purpose  is  to  carry  traffic  between 
the  two  connected  end  offices. 


'  Lafayette,  Johnson,  Saline,  Pettis,  Howard,  and  Cooper. 
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Pursuant  to  the  Telecommunications  Act  of  1996  (the  Act),  the  Commission  is 
authorized  to  serve  as  arbitrator  where  telecommunications  service  providers  are 
unable  to  negotiate  an  interconnection  agreement.  MMC  and  S  WBT  bring  several 
issues  to  the  Commission  for  arbitration.  The  issues  are  set  out  herein  exactly  as  the 
parties  framed  them  in  their  issues  memorandum,  using  the  same  language  and 
numbering. 

KSUEl:  LOCALCALLEVGSCOPE— RATESTOBECHARGEDEND-USERS 
— LANDLINETOMOBILE 

A,  Are  the  calling  scope  and  the  rates  to  be  charged  to  landline  customers 
when  they  place  a  call  to  customers  of  a  wireless  carrier  appropriate  issues  for 
negotiation  and  arbitration  under  the  Telecommunications  Act  of  1996? 

B.  Ifso,shouldSWBTberequiredtoprovidelocalcallii^toMMCexcliai^es 
where  such  exchai^es  have  V&H  coordinates  within  IhedefinedLocalCallii^  Area 
for  a  SWBT  end  office? 

MMC  permits  its  subscribers,  under  the  majority  of  its  subscription  plans,  to 
make  local  calls  throughout  the  United  States.  However,  SWBT  subscribers  must  pay 
long  distance  charges  to  call  MMC's  subscribers,  even  when  both  numbers  are 
located  in  the  same  community.  MMC  contends  that  this  situation  impermissibly 
burdens  its  ability  to  effectively  compete  in  the  cellular  telecommunications  market- 
place. MMC  contends  that  the  local  diaUng  parity  requirements  of  the  Act,  at 
Section  25 1  (b)(3),  mandate  local  call  rating,  even  in  the  absence  of  a  local  intercon- 
nection. 

SWBT,  on  the  other  hand,  argues  that  its  charges  to  its  own  subscribers,  for  calls 
placed  to  MMC  subscribers,  are  a  matter  of  state  law  under  SWBT' s  tariffs  approved 
by  this  Commission  and  necessarily  outside  the  permissible  scope  of  this  arbitration. 
SWBT  also  states  that,  upon  further  study  of  its  tariffs,  a  call  from  a  SWBT  landline 
subscriber  to  an  MMC  cellular  subscriber  is  properly  rated  as  a  local  call  only  where: 
( 1 )  the  landline  and  cellular  exchanges  are  locally  interconnected;  and  (2)  the  vertical 
and  horizontal  (V&H)  coordinates  of  the  cellular  exchange  lie  within  the  local  calling 
area  of  the  landline  exchange.  Otherwise,  in  SWBT's  view,  calls  from  SWBT 
subscribers  to  MMC  subscribers  are  necessarily  toll  calls,  just  like  landline 
interexchange  calls. 

The  Commission  agrees  with  SWBT  that  the  charges  it  makes  to  its  subscribers 
are  a  matter  of  state  law  under  its  tariffs  approved  by  this  Commission.  However,  the 
Commission  concludes  that  the  issue  of  call  rating,  that  is,  whether  a  particular  call 
shall  be  rated  as  a  local  call  or  a  toll  call  in  an  interconnection  environment,  is  an 
appropriate  matter  for  arbitration  under  the  Act.  The  Commission  agrees  with  SWBT 
that  a  call  from  a  SWBT  landHne  subscriber  to  an  MMC  cellular  subscriber  is  properly 
rated  as  a  local  call  only  where:  (1)  the  landline  and  cellular  exchanges  are  locally 
interconnected;  and  (2)  the  V&H  coordinates  of  the  cellular  exchange  lie  within  the 
local  calUng  area  of  the  landUne  exchange. 
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The  evidence  received  at  hearing  indicates  that  call  rating  is  controlled  by  the 
software  that  drives  the  switches  operated  by  the  ILECs  and  that  the  call  rating 
change  sought  by  MMC  could  be  achieved  by  modifying  this  software.  However, 
MMC  s  expert,  Michael  Kurtis,  was  able  to  name  one  place  in  the  nation  where  local 
calling  between  landline  and  cellular  exchanges  exists  without  local  interconnec- 
tions. The  Commission  agrees  with  SWBT  that  local  call  rating  without  local 
interconnection  is  inappropriate  because  the  interexchange  facilities  of  SWBT  and 
of  Sprint,  a  stranger  to  this  action,  would  necessarily  be  employed  in  completing  such 
calls.  MMC  has  not  addressed  the  compensation  issues  necessarily  raised  by  its 
proposal. 

ISSUE2:  TYPElBENTERCONNECnON— TRAFEICTOBEEXCHANGED— 
CONTRACTUALLYEXCLUDINGCERTAINTRAFFICTYPESFROMTHEOB- 
UGATIONTOPAYRECIPROCALCOMPENSATION 

A.  Settled.^ 

B.  Is  it  appropriate  to  include  in  the  Agreement  a  provision  excluding  the 
followii^  types  of  traffic  from  the  reciprocal  compensation  obligation  where  a  Type 
2B  interconnection  order  has  been  established? 

(1)  InterMTA  traffic? 

(2)  Transiting  traffic? 

(3)  Traffic  which  neither  originates  nor  terminates  on  MMC '  s  cellular  network? 

(4)  Non-local  traffic  associated  with  optional  calling  plans  (except  as  to  sub- 
scribers to  such  plans)? 

(5)  Paging  traffic? 

(6)  Internet  service  provider  (ISP)  traffic? 

C.  If  it  is  appropriate  to  exclude  any  or  all  of  the  foregoii^  types  of  traffic,  how 
is  such  excluded  traffic  to  be  measured  or  accounted  for? 

MMC  has  ordered,  and  SWBT  has  established,  a  Type  2B  trunk  connection 
between  SWBT' s  Sedalia  exchange  and  MMC '  s  Walnut  Hill  exchange.  If  necessary 
to  obtain  local  calling,  MMC  contemplates  additional  Type  2B  trunk  connections 
Unking  other  MMC  exchanges  to  SWBT  exchanges.  The  parties  agree  that  these 
connections  should  only  carry  traffic  that  originates  in  one  of  the  two  exchanges 
linked  by  the  connection  and  terminates  in  the  other. 

MMC  contends  that  all  traffic  carried  by  this  connection  should  be  subject  to 
local  reciprocal  compensation.  SWBT  argues,  however,  that  certain  types  of  traffic 
should  be  explicitly  excluded  from  local  reciprocal  compensation.  SWBT  insists  that 
the  exclusions  are  necessary  because,  under  the  Act,  this  provision  is  subject  to 
adoption  by  other  telecommunications  providers  in  circumstances  detrimental  to 
SWBT' s interests.  See  47  C.F.R.  §  51.809(1997), the "pickand choose" rule. 


^The  parties  are  in  agreement  as  to  the  nature  of  the  traffic  that  the  Type  2B  connection  should 
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carry. 

The  Commission  agrees  with  SWBT  that  all  six  of  these  types  of  traffic  should 
be  explicitly  excluded  from  local  reciprocal  compensation  in  the  parties'  Agreement 
for  Type  2B  connections.  In  addition,  the  parties  shall  jointly  develop  and  set  out 
in  their  Agreement  an  exclusion  factor  to  account  for  such  traffic .  The  exclusion  factor 
may  be  developed  from  estimates,  from  traffic  sampUng,  or  by  any  other  means 
generally  used  in  the  industry  for  such  purposes.  This  exclusion  factor  shall  be  used 
to  exclude  from  local  reciprocal  compensation  a  proportion  of  the  total  traffic  carried 
by  the  Type  2B  connection  each  month.  The  parties  shall  develop,  and  set  forth  in 
their  Agreement,  a  reasonable  rate  or  mechanism  of  compensation  to  be  applied  to 
such  excluded  traffic.  All  minutes  of  traffic  carried  by  the  connection  should  be 
compensatedinsomemannerundertheparties'  Agreement.  However,  the  Conmiis- 
sion  recognizes  that  ISP  traffic  is  a  special  case,  in  that  the  Federal  Communications 
Commission  (FCC)  has  not  yet  issued  its  final  rulemaking  with  respect  to  the  treatment 
of  such  traffic.  ISP  traffic  is  discussed  in  more  detail  below. 

D.  How  is  InterMTA  traffic  to  be  defined  (landline  to  mobile  and  mobile  to 
landline)? 

InterMTA  traffic  is  traffic  that  crosses  from  one  Major  Trading  Area  (MTA)  to 
another.  Missouri  is  divided  into  two  MTAs  and  one  of  the  six  counties  in  MMC's 
service  area  is  in  the  eastern  MTA,  while  the  other  five  are  in  the  westem  MTA.  The 
Commission  has  determined  that  this  traffic  is  to  be  excluded  from  local  reciprocal 
compensation  under  the  parties'  Agreement. 

The  parties  also  disagree  on  the  definition  of  such  calls.  SWBT  contends  that 
the  origination  point  of  a  cellular-to-landline  call  must  be  determined  by  the  location 
of  the  originating  cell  at  the  start  of  the  call.  SWBT  characterizes  this  as  the 
measurement  method  preferred  by  the  FCC .  MMC  favors  an  alternative  method,  also 
approved  by  the  FCC,  in  which  the  origination  point  of  a  cellular-to-landline  call  is 
determined  by  the  location  of  the  point  of  interconnection  (POI)  of  the  cellular  and 
landline  networks.  See  First  Report  &  Order,  CC  Docket  No.  96-98,  released  Au- 
gust 8, 1 996,  at  f  1 044.  SWBT  responds  that  MMC  is  thereby  attempting  to  define 
InterMTA  traffic  out  of  existence;  MMC  counters  that  it  lacks  the  technical  ability 
to  accurately  determine  the  location  of  an  originating  cell  in  real  time  at  the  start  of 
a  cellular-to-landline  call. 

The  Commission  determines  that  the  location  of  the  originating  cell  at  the  start 
of  such  a  call  is  to  be  determined  by  the  location  of  the  POI  of  the  cellular  and  landline 
networks  at  the  beginning  of  the  call.  This  decision  is  driven  by  the  technological 
limitations  cited  by  MMC.  SWBT  had  ample  opportunity  to  present  evidence  of  a 
technical  nature  in  rebuttal,  but  apparently  elected  not  to  do  so. 

E  Are  calls  to  an  ISP  "local' '  for  purposes  of  reciprocal  compensation  under 
this  Agreement?  If  not,  what  compensation,  if  any,  is  due  for  calls  to  an  ISP? 

The  Commission  has  determined  that  Internet  Service  Provider  (ISP)  traffic  has 
been  defined  as  more  interstate  than  local  traffic  by  the  FCC  in  its  Declaratory  Ruling 
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in  CC  Docket  No.  96-98,  issued  on  February  26,  1999.  Such  traffic  is  necessarily 
inappropriate  for  local  reciprocal  compensation  under  the  parties'  Agreement.  Until 
such  time  as  the  FCC  has  exercised  its  primary  jurisdiction  with  respect  to  ISP  traffic, 
the  Commission  will  not  attempt  to  determine  the  amount  of  compensation,  if  any, 
that  should  be  paid  with  respect  to  such  traffic. 

The  parties'  Agreement  shall  provide  that  compensation  for  ISP  traffic  will  be 
paid  as  provided  by  FCC  rule  and  that  no  compensation  shall  be  paid  pending  final 
rulemakingby  the  FCC.  The  parties'  Agreement  shall  furtherprovide  that  the  parties 
will  track  such  traffic,  by  an  exclusion  factor  or  some  other  means,  and  that 
compensation  will  be  paid,  from  the  effective  date  of  the  parties'  Agreement,  when 
the  FCC  s  final  rulemaking  is  promulgated. 

ISSUE3:APPORTIONMENT/SHARINGOFCOSTS— TRUE-UP 

A.  How  should  the  cost  of  a  Type  2B  f aciUty  be  apportioned  or  shared  between 
the  parties  and  what  portion  of  the  facility  cost  should  be  shared? 

The  parties  are  in  agreement  that  costs  will  be  shared  based  upon  traffic  volume 
percentages.  The  one  remaining  area  of  disagreement  relates  to  S  WBT' s  end  offices 
at  Boonville  and  Fayette.  S  WBT  states  that  these  end  offices  are  remotes  dependent 
upon  its  Kirksville  end  office  and  that  it  is  not  technically  feasible  for  MMC  to 
connect  directly  to  either  of  these  end  offices  by  a  Type  2B  trunk  connection.  SWBT 
maintains  that  a  trunk  line  must  instead  be  run  to  Kirksville,  over  a  hundred  miles 
away.  SWBT  offers  to  share  a  proportion  of  the  cost  involved  in  implementing  this 
facility.  MMC,  in  turn,  suggests  that  connecting  at  the  Boonville  and  Fayette  remotes 
might  indeed  be  technically  feasible  and,  if  it  is  not,  then  SWBT  must  bear  all  of  the 
expense  of  running  a  trunk  line  to  Kirksville. 

Under  the  Act,  SWBT  must  permit  MMC  to  interconnect  wherever  it  is  techni- 
cally feasible  to  do  so.  47  U.S.C.  §  251(c)(2)(B).  Again,  only  MMC  favored  the 
Commission  with  the  testimony  of  a  technical  expert  and  SWBT  must  bear  the 
consequences  of  its  decision  to  withhold  such  testimony.  The  parties'  Agreement 
shall  provide  that  MMC  may  interconnect  at  SWBT's  Boonville  and  Fayette 
end  offices  if  such  is  indeed  technically  feasible.  Under  the  Agreement,  SWBT  shall 
provide  all  necessary  assistance  to  MMC  in  making  that  determination,  including 
technical  specifications  of  the  remote  end  offices  in  question,  and  an  opportunity  for 
on-site  inspections. 

In  the  event  that  intercoimection  at  the  Boonville  and  Fayette  remote  end  offices 
is  not  technically  feasible,  the  parties  shall  share  the  cost  of  the  trunk  line  to  Kirksville, 
based  on  percentages  of  traffic  volume. 


ISSUES:  REOPROCALCOMPENSATION— EFFECTTVEDATE 
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A.  Uponwhatdateshouldtheparties'  obligationto  pay  reciprocal  compensa- 
tion begin? 

B.  If  there  is  a  reciprocal  compensation  obligation  that  began  on  July  14, 
1998,  when  interconnection  negotiations  were  requested,  what  should  that  rate  be 
until  the  agreed  upon  reciprocal  compensation  rate  becomes  effective? 

The  Commission  determines  that  the  effective  date  for  the  local  reciprocal 
compensation  obUgation  under  the  parties'  Agreement  shall  be  the  effective  date  of 
that  Agreement.  Thus,  Issue  5B  is  moot.  As  for  the  Type  2B  interconnection 
between  MMC '  s  Walnut  Hill  exchange  and  S  WBT' s  Sedaha  exchange,  ordered  by 
MMC  long  before  the  effective  date  of  the  parties'  Interconnection  Agreement, 
MMC  must  pay  the  fee  set  by  SWBT' s  tariff  until  the  effective  date  of  the  parties' 
Agreement. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 
The  positions  and  arguments  of  the  parties  have  been  considered  by  the  Commission 
in  making  this  decision.  Failure  to  specifically  address  a  piece  of  evidence,  position 
or  argument  of  a  party  does  not  indicate  that  the  Commission  has  failed  to  consider 
relevant  evidence,  but  indicates  rather  that  the  omitted  material  was  not  dispositive 
of  the  issues  before  the  Commission. 

SWBT  and  MMC  are  duly  licensed  and  certificated  telecommunications  carriers. 
MMC  operates  as  a  provider  of  wireless  or  cellular  telecommunications  services  in 
six  counties  of  west-central  Missouri,  to-wit:  Johnson,  Lafayette,  Saline,  Pettis, 
Howard,  and  Cooper.  SWBTprovides  telecommunications  services  as  an  incumbent 
local  exchange  carrier  in  some  of  the  approximately  sixty  landline  telephone  ex- 
changes within  MMC's  service  area. 

SWBT  received  MMC's  request  for  interconnection  negotiations  on  July  14, 
1998.  Thereafter,onDecember21, 1998,thel60*dayfollowingJuly  14, 1998,MMC 
filed  its  petition  seeking  arbitration  by  this  Commission. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  reached  the  following  conclusions 
oflaw. 

MMC  and  SWBT  are  each  a  "telecommunications  company"  and  a  "public 
utility"  within  the  intendments  of  Section  386.020(32)  and  (42),  RSMo  Supp.  1998, 
andthereforesubjecttothejurisdictionofthisConnmissionpursuantto Chapters  386 
and  392,  RSMo. 

The  Commission  is  authorized  by  Section  252(b)  of  the  Telecommunications  Act 
of  1996,  codified  at  47  U.S.C.  §  151  et  seq.,  to  arbitrateopenissues  between  telecom- 
munications carriers  seeking  to  interconnect  to  an  incumbent  local  exchange  carrier, 
resolving  each  such  issue  by  imposing  appropriate  conditions  as  required  to 
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implement  Section  252(c)  of  the  Act.  The  Commission' s  arbitration  jurisdiction  is 
dependent  upon  invocation  by  a  party  to  the  negotiations  "[d]uring  the  period  from 
the  135*  to  the  160*"  day  (inclusive)  after  the  date  on  which  an  incumbent  local 
exchange  carrier  receives  a  request  for  negotiation  under  this  section[.]"  47  U.S.C. 
§  252(b)(1).  The  Commission  concludes  that  its  arbitration  jurisdiction  was  timely 
invoked  in  this  case. 

The  Commission's  duty  in  an  arbitration  is  to  "resolve  each  issue.  . .  by  imposing 
appropriate  conditions  as  required  to  implement  subsection  (c)  upon  the  parties  to 
the  agreement[.J"  47  U.S.C.  §  252(b)(4)(C).  The  Commission  must  complete  the 
resolution  of  any  unresolved  issue  "not  later  than  9  months  after  the  date  on  which 
the  local  exchange  carrier  received  the  request  under  this  section."  Id.  In  this  case, 
the  Commission  must  complete  the  arbitration  by  April  14, 1999. 

In  resolving  this  matter,  the  Commission  must  comply  with  the  arbitration 
standards  set  out  at  Section  252(c)  of  the  Act,  and: 

(1)  ensure  that  such  resolution  and  conditions  meet  the  requirements  of 
section  25 1 ,  including  the  regulations  prescribed  by  the  [FCC]  pursuant  to 
section  25 1 ; 

(2)  establish  any  rates  for  interconnection,  services,  or  network  elements 
according  to  subsection  (d);  and 

(3)  provide  a  schedule  for  implementation  of  the  terms  and  conditions  by  the 
parties  to  the  agreement. 

The  Commission  has  reviewed  the  Agreement  submitted  by  the  parties  and 
concludes  that  it  meets  the  requirements  of  Section  25 1  of  the  Act. 

IT  IS  THEREFORE  ORDERED: 

1.  That  late-filed  Exhibits  15.1, 15.2,  and  Mid-Missouri  Cellular' s  Response  to  late- 
filed  Exhibit  15.1  are  received  into  the  record  of  this  matter. 

2.  That  the  parties  shall  J  ointly  draft  and  incorporate  into  their  Agreement  provisions 
embodying  the  resolution  of  each  open  issue  as  set  out  in  this  Order,  filing  an  executed  copy 
of  the  completed  Agreement  with  this  Commission  for  approval  within  twenty  days  of  the 
effective  date  of  this  Order. 

3.  That  the  Agreement  of  the  parties  shall  be  implemented  immediately  upon  approval 
by  this  Commission. 

4.  That  this  Order  shall  become  effective  on  April  14,  1999. 

Lumpe,  Ch.,  Crumpton,  Drainer,  Murray  and  Schemenauer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 
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In  the  Matter  of  the  Investigation  into  the  Earnings  of  McDonald 
County  Telephone  Company. 

Case  No.  TR-98-347 
Decided  April  8,  1999 


Telecommunications  §14.    The  Commission  approved  a  revised  stipulation  and  agreement 

regarding  the  earnings  of  a  telephone  company. 

Evidence,  Practice  and  Procedures  §§8,  23,  30.  Although  two  parties  did  not  sign  a  stipulation 
and  agreement,  their  failure  to  request  a  hearing  constituted  a  waiver  of  their  right  to  a  hearing 
and  permitted  the  Commission  to  treat  the  stipulation  and  agreement  as  unanimous. 


ORDERAPPROVINGREVISEDSTIPULATIONANDAGREEMENT 

In  May  of  1 997,  the  Staff  of  the  Public  Service  Commission  (Staff)  began  a  per 
books  review  of  the  earnings  of  McDonald  County  Telephone  Company  (McDonald 
County).  Staff  s audit wasbaseduponthetwelvemonthsendingDecember 31, 1996, 
updated  for  known  and  measurable  changes  occurring  during  1997.  Upon  comple- 
tion of  its  preliminary  earnings  analysis,  the  Staff  began  discussions  with  McDonald 
County.  Staff  and  McDonald  County  entered  into  a  Stipulation  and  Agreement  that 
was  filed  with  the  Commission  on  February  13, 1998. 

Along  with  the  Stipulation  and  Agreement,  on  February  13,  Staff  and  McDonald 
County  filed  aMotion  to  Open  Docket.  The  Commission  issued  an  Order  Establish- 
ing and  Giving  Notice  of  Case  on  February  27.  That  order  required  that  any  party 
wishing  to  intervene  in  the  case  file  an  application  to  do  so  no  later  than  March  30. 
Southwestern  Bell  Telephone  Company  (S  WBT)  and  AT&T  Communications  of  the 
Southwest,  Inc.  (AT&T)  filed  timely  applications  to  intervene  and  were  made  parties 
to  this  case  by  the  Commission  on  April  10.  The  Commission  adopted  a  procedural 
schedule  and  the  parties  filed  testimony.  A  hearing  was  scheduled  for  November  6. 
On  November  4,  McDonald  County  filed  a  Motion  to  Cancel  Hearing.  That  motion 
indicated  that  the  parties  had  been  able  to  agree  upon  a  revised  stipulation  and 
agreement  and  asked  that  the  hearing  be  canceled.  The  hearing  was  canceled  by 
Order  of  the  Commission  issued  on  November  5. 

On  December  9,  Staff,  McDonald  County  and  the  Office  of  the  Public  Counsel 
(Public  Counsel)  submitted  a  Revised  Stipulation  and  Agreement  to  supersede  and 
replace  the  Stipulation  and  Agreementpreviously  filed  on  February  1 3 .  The  Revised 
Stipulation  and  Agreement  was  signed  by  Staff,  McDonald  County  and  Public 
Counsel.  In  the  Agreement,  the  parties  waived  their  rights  to  present  testimony, 
cross-examine  witnesses,  present  oral  argument  or  briefs,  have  the  transcript  read  by 
the  Commission  and  to  judicial  review.  Staff  filed  suggestions  in  support  of  the 
Revised  Stipulation  and  Agreement  on  January  19, 1999.  The  Commission  has  the 
legal  authority  to  accept  a  stipulation  and  agreement  as  offered  by  the  parties  as  a 
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resolution  of  issues  raised  in  this  case,  pursuant  to  Section  536.060,  RSMo  Supp. 
1998. 

The  Revised  Stipulation  and  Agreement  states  that  the  other  parties  in  the  case 
did  not  object  to  the  revised  stipulation.  However,  SWBT  and  AT&T  did  not  sign 
the  Revised  Stipulation  and  Agreement.  Because  SWBT  and  AT&T  did  not  sign  the 
Revised  Stipulation  and  Agreement,  it  must  be  treated  as  a  Nonunanimous  Stipula- 
tion and  Agreement.  4CSR240. 115(3)  provides  thatafteranonunanimous  stipulation 
and  agreement  is  served  on  all  the  parties,  "each  party  shall  then  have  five  (5)  days 
from  the  receipt  of  the  notice  to  file  arequest  for  hearing  with  the  commission.  Failure 
to  file  a  timely  request  for  hearing  shall  constitute  a  full  waiver  of  the  party' s  right 
to  a  hearing."  SWBT  and  AT&T  were  served  with  a  copy  of  the  Revised  Stipulation 
and  Agreement  on  December 9, 1 998.  Neither  company  has  filed  a  request  for  hearing. 
Therefore,  SWBT  and  AT&T  have  waived  their  right  to  request  a  hearing. 

The  requirement  for  a  hearing  is  met  when  the  opportunity  for  hearing  has  been 
provided  and  no  proper  party  has  requested  the  opportunity  to  present  evidence. 
State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v.  Public  Service  Commission, 
776  S.W.2d494,  496  (Mo.  App.  1989).  Since  no  one  has  requested  a  hearing  in  this 
case,  the  Commission  may  grant  the  relief  requested  based  on  the  verified  application. 

After  reviewing  the  Revised  Stipulation  and  Agreement,  the  Commission  had 
some  questions  and,  on  March  1 8,  issued  an  order  directing  Staff  to  file  a  supplemen- 
tal memorandum  to  answer  those  questions.  Staff  filed  the  required  memorandum  on 
March  30.  The  Commission  is  now  satisfied  that  the  Revised  Stipulation  and 
Agreement  should  be  approved. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  Revised  Stipulation  and  Agreement  filed  on  December  9, 1 998  by  the  Staff 
of  the  Public  Service  Commission,  the  Office  of  the  Public  Counsel  and  McDonald  County 

Telephone  Company  is  hereby  approved  (See  Attachment  1). 

2.  That  this  order  shall  become  effective  on  April  13,  1999. 

3.  That  this  case  may  be  closed  on  April  14,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur. 
Woodruff,  Regulatory  Law  Judge 


EDITOR' S  NOTE:  Attachment  1 ,  the  Stipulation  and  Agreement  in  this  case,  has 
not  been  published.  If  needed,  this  document  is  available  in  the  official  case  files  of 
the  Missouri  Public  Service  Conomission. 
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In  the  Matter  of  the  Assessment  Against  the  Public  Utilities  in  the 
State  of  Missouri  for  the  Expenses  of  the  Commission  for  the 
Fiscal  Year  Commencing  July  1, 1998.* 

Case  No.  00-99-44 
Decided  April  8,  1999 


Public  Utilities  §5.  Staffs  motion  to  revise  public  utility  assessments  for  Fiscal  Year  1999  would 
be  granted. 

ORDERGRANTINGSTAFF'SMOTIONTOREVISEPUBLICUTILITY  ASSESS- 
MENTS FORHSCAL  YEAR  1999 

OnFebruary  10, 1999,theStaffoftheMissouriPublic  Service  Commission(Staff) 
filed  its  Motion  To  Revise  Public  Utility  Assessments  For  Fiscal  Year  1 999 .  Staff  s 
motion  comes  as  a  result  of  the  Commission' s  order  in  which  it  directed  the  Staff  to 
recalculate  the  pubhc  utility  assessments  for  fiscal  year  1999  omitting  the  five-year 
averaging  process  and  also  omitting  an  amount  of  $534,114  which  was  identified  in 
the  Report  And  Order  as  an  Article  X  transfer. 

On  January  15  the  Empire  DistrictElectricCompany  and  UtihCorpUnitedlnc, 
d/b/a  Missouri  Public  Service,  filed  a  joint  appUcation  for  rehearing  and  stay.  That 
application  for  rehearing  was  denied  on  February  17.  More  than  thirty  days  have 
passed  since  the  issuance  of  that  order  and  no  further  action  has  been  requested  from 
the  Commission  nor  has  any  party  sought  judicial  review.  Therefore,  this  matter  may 
now  proceed. 

Attached  to  Staff  s  motion  was  73  page  attachment  which  set  out  in  detail  the 
increases  or  decreases  for  the  affected  utility  companies  which  will  take  place  as  a 
result  of  the  recalculation.  No  party  has  filed  a  response  to  the  Staffs  motion  and 
the  Commission  has  determined  that  Staff  s  recalculation  complies  with  the  direc- 
tions setoutin  the  Report  And  Order.  Therefore,  the  Conomission  will  approve  Staff  s 
motion. 

mS  THEREFORE  ORDERED: 

1.  That  the  Missouri  Public  Service  Commission  Staff's  Motion  To  Revise  PubUc 
UtiUty  Assessments  For  Fiscal  Year  1999  is  granted. 

2.  That  the  Staff  of  the  Missouri  Public  Service  Commission  is  directed  to  biU  or  refund 
the  difference  to  each  affected  company  according  to  the  Staff  s  recalculated  assessments  for 
fiscal  year  1999. 

3.  That  this  order  shall  be  effective  on  April  8,  1999. 

4.  That  this  case  may  be  closed  on  May  10,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  andDrainer,  CC,  Concur. 

Roberts,  Chief  Regulatory  Law  Judge 

*See  pages  43  and  88  for  other  orders  in  this  case.  In  addition,  see  pages  371  and 463,  Volume 
7,  MPSC  3d  for  other  orders  in  this  case. 
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In  the  Matter  of  the  Stipulation  and  Agreement  Reducing  the 
Annual  Missouri  Retail  Electric  Revenues  of  Kansas  City 
Power  &  Light  Company* 

Case  No.  ER-99-313 
Decided  April  13,  1999 


Electric  §1.  Evidence,  Practice  and  Procedure  §22.  Intervention  applications  of  GST  Steel 
and  City  of  Kansas  City,  Missouri  denied  because  they  either  did  not  have  an  actual  interest  in  the 
proceeding  or  did  not  have  an  interest  that  was  not  otherwise  protected  by  the  parties  already  a 
party  to  the  action. 

Electric  §§1,  20.  Evidence,  Practice  and  Procedure  §8.  Rates  §§37,  64,  104.  The 
Commission  found  that  the  Stipulation  and  Agreement,  which  provided  a  3.2  percent  reduction 
of  KCPL's  armual  Missouri  electric  revenues  appUed  equally  to  every  rate  and  charge  on  each 
electric  rate  schedule,  excluding  a  variety  of  special  contract  provisions,  was  reasonable  and  should 
be  approved. 

ORDERDENYINGINTERVENTIONAND 
APPROVING  STIPULATION  AND  AGREEMENT 

On  January  26, 1 999,  the  Staff  of  the  Missouri  PubUc  Service  Commission  (Staff), 
the  Office  of  the  Pubhc  Counsel  (Public  Counsel),  and  Kansas  City  Power  &  Light 
Company  (KCPL)  filed  their  nonimanimous  Stipulation  and  Agreement  with  the 
Commission  in  Case  No.  ER-99-313  and  Case  No.  EM-97-5 15,  requesting  an  order 
approving  the  Stipulation  and  Agreement.  The  parties  requested  this  matter  be  given 
expedited  treatment,  with  the  Commission' s  order  approving  the  proposed  reduction 
effectiveMarch  1,1999. 

A  Notice  of  Filing  Stipulation  and  Agreement  was  also  filed  on  January  26.  Staff, 
Public  Counsel  and  KCPL  stated  in  their  notice  that  all  of  the  parties  to  Case  No.  EM- 
97-5 1 5,  as  well  as  Trigen-Kansas  City  and  the  Missouri  Retailers  Association,  were 
given  notice  of  the  filing  of  the  nonunanimous  Stipulation  and  Agreement  pursuant 
to  the  requirements  of  4  CSR  240-2. 115.  The  Stipulation  and  Agreement  stated  that 
Trigen-Kansas  City  and  Missouri  Retailers  Association  were  not  parties  to  Case  No. 
EM-97-515  but  are  usually  parties  to  KCPL's  rate  cases.  Staff,  Public  Counsel  and 
KCPL  requested  that  all  of  the  parties  of  record  in  Case  No.  EM-97-515,  Trigen- 
Kansas  City  and  the  Missouri  Retailers  Association,  be  made  parties  to  this  case 
without  the  necessity  of  their  fiUng  for  intervention. 

The  Stipulation  and  Agreement  provides  for  a  3 .2  percent  reduction  of  KCPL' s 
annual  Missouri  electric  revenues  apphed  equally  to  every  rate  and  charge  on  each 
electric  rate  schedule,  excluding  a  variety  of  special  contract  provisions.  This  3.2 
percent  decrease  will  approximately  amount  to  a  $  1 5  milhon  decrease  in  revenues 
exclusive  of  Ucense,  occupation,  franchise,  gross  receipts  or  other  similar  fees  and 

*The  Commission,  in  an  order  issued  on  February  1 , 2000,  denied  a  rehearing  in  this  case.  On 
March 2, 2000,  this  case  was  appealed  to  Cole  County  Circuit  Court  (Case  No.  00CV323303). 
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taxes.  The  signatories  agreed  that  they  will  not  file  any  case  requesting  ( 1 )  a  general 
increase  or  decrease  in  KCPL' s  Missouri  retail  electric  rates,  or  (2)  rate  credits  or  rate 
refundspriortotheearUerof  September  1, 2001,  or  the  closing  of  Western  Resources- 
KCPL  merger,  unless  an  exceptional  event  occurs  as  defined  by  the  Stipulation  and 
Agreement.  The  signatories  agreed  that  they  would  not  request  ( 1)  a  general  increase 
or  decrease  in  KCPL' s  Missouri  retail  electric  rates,  or  (2)  rate  credits  or  rate  refunds 
that  would  be  effective  for  service  rendered  prior  to  March  1 , 2002,  or  prior  to  one  year 
after  the  closing  of  the  Western  Resources- KCPL  merger,  whichever  occurs  first.  The 
Stipulation  and  Agreement  clarifies  various  instances  where  this  agreement  appUes 
and  where  exceptions  exist. 

On  February  2, 1 999,  GST  Steel  Company  (GST)  filed  its  application  to  intervene 
as  a  party  in  this  case.  In  its  application,  GST  stated  that  it  is  a  corporation  duly 
authorized  to  conduct  business  in  the  state  of  Missouri  with  its  principal  place  of 
business  located  at  7000  Roberts  Road,  Kansas  City,  Missouri  64125.  It  is  a 
manufacturer  and  processor  of  steel  within  the  area  serviced  by  KCPL.  GST  stated 
that  it  is  one  of  the  largest  consumers  of  KCPL' s  utility  services.  GST  stated  that  it 
received  notice  of  the  agreement  on  January  26,  1999.  Because  GST  is  a  special 
contract  service  customer  of  electrical  services  provided  by  KCPL,  GST  beUeves  that 
its  interests  are  markedly  different  from  the  general  public.  Parties  to  the  special 
contract  services  are  excluded  from  receiving  a  reduction.  GST  Steel  also  filed  a 
request  for  hearing  pursuant  to  4  CSR  240-2. 1 15(3)  which  requires  the  Commission 
to  hold  a  hearing  regarding  a  nonunanimous  Stipulation  and  Agreement  if  requested 
by  a  party. 

On  February  4,  the  City  of  Kansas  City,  Missouri  (Kansas  City)  filed  its 
application  to  intervene  with  the  Commission.  Kansas  City  stated  in  its  application 
that  it  had  no  objection  to  the  Stipulation  and  Agreement  and  had  notified  the 
Commission  by  letter  filed  on  January  28 .  Kansas  City  further  statedin  its  application 
that  it  only  sought  intervention  after  GST  Steel  Company  sought  to  intervene.  The 
apphcant  stated  that  it  wished  to  participate  in  the  discussions  and  making  recom- 
mendations to  the  Commission  on  the  nature  and  scope  of  the  proceedings.  The 
applicant  stated  that  as  a  municipality  it  is  entitled  to  intervene. 

On  February  5 ,  KCPL  filed  a  motion  for  the  issuance  of  aprotective  order  stating 
that  its  response  to  GST' s  appUcation  to  intervene  and  request  for  hearing  contained 
highly  confidential  information  which  was  filed  under  seal  with  the  Commission. 
KCPL  requested  that  a  protective  order  be  issued  to  protect  its  interest  and  the 
confidentiality  of  such  materials  and  to  faciUtate  the  exchange  of  information  between 
proper  parties  to  the  case.  On  March  16,  the  Commission  issued  an  order  granting 
protective  order  as  requested  by  KCPL. 

KCPL  also  filed  its  response  to  appUcation  to  intervene  and  request  for  hearing 
on  February  5.  In  its  response,  KCPL  stated  that  GST's  only  apparent  reason  for 
obj  ecting  to  the  Stipulation  and  Agreement  and  requesting  ahearing  is  that  it  will  not 
share  in  the  3.2  percent  reduction.  KCPL  further  stated  that  GST,  by  virtue  of  its 
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contract,  could  receive  a  share  of  the  rate  reduction  if  it  chose  to  exercise  the  provision 
of  a  contract  which  would  permit  GST  to  elect  at  any  time  to  be  billed  under  the 
provisions  of  any  applicable  and  generally  available  rate  schedule.  KCPL  stated  that 
GST  has  chosen  not  to  receive  a  share  of  the  rate  reduction  because  its  contract  rates 
under  the  special  contract  services  are  significantly  lower  than  the  tariffed  rates  even 
after  the  3.2  percent  reduction.  KCPL  stated  in  its  response  that  GST  will  not  be 
affected  negatively  by  approval  of  the  Stipulation  and  Agreement  and  that  GST  has 
always  had  the  option  of  bringing  a  separate  action  before  the  Commission  to  address 
issues  related  to  its  contract  with  KCPL. 

On  February  1 0,  Public  Counsel  filed  its  motion  regarding  GST  Steel  Company '  s 
request  for  a  hearing.  Public  Counsel  stated  that  GST  does  not  have  a  direct  and 
current  interest  in  KCPL' s  general  rates  because  GST  currently  enjoys  a  special  rate 
that  is  significantly  lower  than  the  tariffed  rate,  even  after  taking  the  proposed  rate 
reduction  into  account.  Further,  Public  Counsel' s  office  stated  that  GST  should  not 
be  permitted  to  unduly  delay  a  reduction  in  rates  that  will  apply  to  the  vast  majority 
of  those  customers  that  do  not  have  the  ability  to  enter  into  a  special  contract  with 
their  electric  company. 

On  February  10,  Staff  filed  a  memorandum  in  support  of  the  Stipulation  and 
Agreement  filed  on  January  26.  Staff  stated  that  it  is  appropriate  to  periodically 
change  rates  based  on  incremental  costs  to  reflect  changes  in  the  incremental  cost, 
such  as  daily  for  real  time  prices,  at  least  every  two  years  for  avoided  cost  payments 
to  qualifying  facilities,  but  inappropriate  to  change  rates  based  on  incremental  costs 
solely  to  reflect  changes  in  embedded  costs.  The  3.2  percent  decrease  is  not  applied 
to  special  contracts  and  certain  other  items  for  this  reason.  The  3 .2  percent  decrease 
will  not  be  applied  to  those  rates  and  charges  found  on  KCPL' s  rate  schedules  that 
are  based  on  incremental  costs,  nor  will  the  3.2  percent  decrease  be  applied  to  hourly 
real  time  prices,  which  are  also  based  on  incremental  costs  but  do  not  appear  on  the 
rate  schedules.  The  proposed  equal  percentage  decrease  to  all  tariffed  rates  and 
charges,  except  those  specifically  indicated,  will  maintain  the  rate  design  effectuated 
in  Case  No.  EO-94-199,  set  in  place  just  30  months  ago. 

In  addition.  Staff  stated  that,  even  though  Section  393 .292,  RSMo.  (1994),  permits 
single  issue  ratemaking  respecting  nuclear  decommissioning,  the  signatory  parties 
agreed  not  to  request,  or  encourage  or  assist  any  request  for  an  increase  or  decrease 
in  KCPL' s  rates  to  reflect  a  change  in  the  projected  level  or  annual  accrual  of  funding 
for  decommissioning  as  a  result  of  the  decommissioning  study  required  to  be  filed 
onSeptemberl,  1999. 4CSR240-20.020(9). 

As  an  attachment  to  its  memorandum.  Staff  submitted  to  the  Commission  a  letter 
from  KCPL  Assistant  Chief  Legal  Officer  William  G.  Riggins  indicating  that  KCPL  will 
begin  an  accrual  on  March  1  equaling  a  3.2  percent  reduction  in  KCPL's  Missouri 
electric  revenues,  which  will  continue  until  the  effective  date  of  the  Commission  order 
ruling  upon  the  Stipulation  and  Agreement  as  agreed  by  the  signatory  parties.  If  the 
Commission's  order  approves  the  Stipulation  and  Agreement,  KCPL's  customers 
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will  receive  an  equal  percentage  of  the  credit.  If  the  Commission's  order  does  not 
approve  the  Stipulation  and  Agreement  as  filed,  the  accrual  will  be  reversed. 

On  February  10,  Staff  also  filed  its  Motion  For  A  Commission  Order  Directing 
GST  Steel  Company  To  File  A  More  Definite  Statement  Of  Its  Issues  And  For  A 
Commission  Order  Setting  A  Procedural  Schedule.  Staff  stated  that  GST  has  not 
conformed  to  the  requirements  of  4  CSR  240-2. 1 15(  1)  in  that  neither  of  the  pleadings 
filed  by  GST  on  February  2  identified  what  issues  GST  is  requesting  to  be  heard  by 
the  Commission.  Because  time  is  of  the  essence  respecting  the  Stipulation  and 
Agreement,  Staff  requested  that  the  Commission  set  a  procedural  schedule. 

Correspondence  indicating  no  objection  to  the  Stipulation  and  Agreement  was 
received  from  the  following  parties  to  Case  No.  EM-97-5 1 5  between  January  28  and 
February  18:  Kansas  Electric  Power  Cooperative,  UtiliCorp  United  Inc.,  St.  Joseph 
Light  &  Power  Company,  The  Empire  District  Electric  Company,  City  of  Kansas  City, 
Missouri,  State  of  Missouri,  ex  rel.  Attorney  General  Jay  Nixon,  United  States 
Department  of  Energy. 

On  February  22,  GST  filed  its  response  to  Public  Counsel' s  and  Staff  s  motions. 
In  its  pleading,  GST  stated  that  it  is  not  necessarily  challenging  the  amount  or  the 
distribution  of  the  rate  reduction  agreed  upon  in  the  Stipulation  and  Agreement.  GST 
stated  that,  as  a  special  contract  customer  of  KCPL,  it  does  not  share  in  the  general 
rate  reduction  for  tariffed  customers  agreed  upon  by  the  parties  to  the  Stipulation  and 
Agreement.  GST  stated  in  its  pleading  that  simply  because  it  does  not  receive  a 
reduction  through  the  Stipulation  and  Agreement  should  not  mean  that 

A)  GST  consequendy  loses  rights  it  would  otherwise  have  to  participate  before 

this  Commission; 

B)  the  Staff  and  Public  Counsel  cease  to  be  available  to  assist  in  protecting  the 
interest  of  GST  (or  any  other  customer  excluded  from  the  application  of  a 
stipulation);  nor 

Q  GST' s  potential  relief  through  any  adjustment  of  the  charges  which  have 
become  unjust  and  unreasonable  under  its  amended  and  restated  power 
supply  agreement  with  KCPL  be  placed  at  risk. 

Further,  GST  stated  that  it  is  only  seeking  to  assure  that  its  available  due  process, 
statutory,  and  contractual  rights  are  not  bargained  away  by  the  parties  to  the 
Stipulation  and  Agreement.  GST  stated  that  the  restrictions  included  in  the 
Stipulation  and  Agreement  limit  the  ability  of  Staff  and  the  Public  Counsel  to 
participate  in  matters  involving  the  rates  not  only  of  those  retail  customers  that 
receive  rate  reductions  as  a  result  of  the  Stipulation  and  Agreement  but  also  in  matters 
relating  to  retail  customers  excluded  from  receiving  the  benefit  of  the  Stipulation  and 
Agreement,  such  asGST.  Itisthis  limitation  that  GST  stated  is  unfair,  unreasonably 
discriminatory  and  contrary  to  law.  GST  stated  that  the  Stipulation  and  Agreement 
will  preclude  Staff  and  Public  Counsel  from  taking  any  steps  on  their  own  to  ensure 
the  customers  not  covered  by  the  Stipulation  and  Agreement  continue  to  pay  just 
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and  reasonable  rates  for  electric  service  and  that  Staff  and  Public  Counsel  will  not 
be  able  to  offer  assistance  to  these  excluded  customers.  GST  stated  that  it  appears 
from  its  reading  of  the  Stipulation  and  Agreement  that  Staff  and  Public  Counsel  will 
be  prohibited  from  participating  in  any  audit  of  KCPL  that  GST  might  undertake 
pursuant  to  its  rights  under  its  contract  with  KCPL.  Therefore,  GST  requests  that  the 
Commission  order  Staff,  Public  Counsel  and  KCPL  to  revise  their  Stipulation  and 
Agreement  to  clarify  that  retail  electric  customers  of  KCPL  that  are  specifically 
excluded  from  the  Stipulation  and  Agreement  shall  not  have  their  rights  to  participate 
before  the  Commission  impinged  in  any  way  and  that  the  Staff  and  Public  Counsel 
shall  be  free  to  join  with  and/or  assist  those  customers  which  are  excluded  as  they 
see  fit,  in  accordance  with  the  law. 

On  March  1 ,  KCPL  filed  its  reply  to  GST' s  response  which  was  filed  on  February 
22.  KCPL  stated  in  its  reply  that  since  GST  is  not  a  party  to  the  Stipulation  and 
Agreement,  this  Stipulation  and  Agreement  between  KCPL,  Commission  Staff  and 
Public  Counsel  cannot  bind  GST  in  any  way  or  take  away  any  rights  that  GST  would 
otherwise  have  to  raise  issues  before  the  Commission.  KCPL  stated  that  it  does  not 
believe  that  the  Stipulation  and  Agreement  would  prohibit  the  Commission  Staff  or 
the  Public  Counsel  from  providing  GST  any  assistance  that  customers  would  be 
entitled  to  expect  from  these  State  agencies.  KCPL  stated  further  that  the  Stipulation 
and  Agreement  does  not  restrict  the  Commission  from  reviewing  GST' s  arguments 
concerning  potential  rate  reductions  or  refunds.  In  order  to  resolve  GST' s  concerns, 
KCPL  specifically  waived  any  objection  that  could  be  raised  by  it  regarding  the 
Commission  Staff  or  Public  Counsel  providing  assistance  to  GST  in  resolving  issues 
related  to  GST' s  special  contract  with  KCPL.  KCPL  also  waived  any  objection  it  may 
have  to  the  Commission  exercising  its  jurisdiction  to  review  GST' s  arguments  and 
evidence  related  to  GST' s  special  contract  with  KCPL.  Given  these  assurances  and 
waivers,  KCPL  stated  that  there  is  no  need  to  grant  GST  an  evidentiary  hearing  at  this 
time  or  otherwise  delay  the  Commission' s  evaluation  of  the  Stipulation  and  Agree- 
ment. 

OnMarch  15,  GST  filed  a  Request  For  Emergency  Relief  And  Investigation.  GST 
requested  that  the  Commission  take  immediate  steps  to  protect  GST  from  exposure 
to  unjust  and  unreasonable  charges  for  electric  service.  GST  further  requested  that 
the  Commission  investigate  the  prudence  and  reliability  of  KCPL' s  operation  of  its 
generating  units  and  transmission  and  distribution  system,  including  the  recent 
explosion  at  KCPL' s  Hawthorn  Generating  Unit  No.  5  (Hawthorn) .  Alleging  KCPL' s 
excessive  and  mounting  reliability  problems,  and  KCPL' s  lack  of  focus  on  the  issue 
of  reliability,  GST  requested  that  the  Commission  investigate  the  causes  of  the 
Hawthom  incident  and  take  action  to  ensure  that  the  causes  of  the  Hawthorn 
explosion  are  not  repeated.  GST  also  requested  that  the  Commission  prohibit  KCPL 
from  passing  through  to  its  customers,  either  directly  or  indirectly,  replacement 
power  costs  rising  from  KCPL' s  imprudence  pertaining  to  the  Hawthorn  explosion. 
GST  asked  that  the  Commission  investigate  the  reliability  problems  plaguing  the 
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operation  of  the  remainder  of  KCPL' s  system  to  determine  whether  KCPLhas  likewise 
been  imprudent  and  negligent  in  the  operation  of  other  components  of  the  system. 
GST  also  asked  the  Commission  to  require  KCPL  to  remove  Hawthorn  from  its  rate 
base  during  its  period  of  reconstruction  because  it  is  not  "used"  and  "useful,"  and 
that  the  Commission  deny  recovery  to  KCPL  for  all  cost  associated  with  Hawthorn' s 
reconstruction  attributable  to  KCPL' s  failure  to  utilize  prudent  utility  practice. 

On  March  1 8 ,  KCPL  filed  Its  Response  To  Request  For  Emergency  Relief  And 
Investigation.  On  March  23,  Staff  filed  its  Reply  To  The  Response  Of  GST  Steel 
Company  And  GST' s  Request  For  Emergency  Relief  And  Investigation.  On  March 
24,  Public  Counsel  filed  its  Response  To  GST' s  Request  For  Emergency  Relief  And 
Investigation.  KCPL  recommended  that  GST' s  request  be  denied  by  the  Commission, 
Staff  recommended  that  the  Commission  schedule  an  expedited  conference  to 
discuss  GST's  concems  and  possibly  resolve  the  matter  without  further  contested 
proceedings,  and  Public  Counsel  requested  that  the  Commission  dismiss  GST's 
request  and  approve  the  proposed  Stipulation  and  Agreement.  On  April  12, 1999, 
GST  filed  its  reply  to  the  responses  of  KCPL,  Staff,  and  Public  Counsel  to  its  Request 
for  Emergency  Relief  and  Investigation.  GST  also  filed  aMotion  to  Compel  Kansas 
City  Power  &  Light' s  Responses  to  the  First  and  Second  Set  of  Interrogatories  and 
Request  for  Production  of  Documents  Propounded  by  GST  Steel  Company  to  the 
Kansas  City  Power  &  Light  Company. 

The  Commission  finds  that  the  Request  For  Emergency  Relief  And  Investigation 
filed  by  GST  is  not  related  to  the  Stipulation  and  Agreement  which  is  the  subject 
matter  of  Case  No.  ER-99-3 1 3 .  GST' s  Request  For  Emergency  Relief  And  Investiga- 
tion filed  on  March  15, 1999  shall  be  stricken  on  the  Conmiission' s  own  motion.  If 
GST  wishes  to  pursue  this  request  further,  its  request  must  be  refiled  with  the 
Commission  appropriately. 

Under  4  CSR  240-2.075 ,  the  Commission  may  permit  intervention  on  a  showing 

that 

A)  the  applicant  has  an  interest  in  the  proceeding  which  is  different  from  that 
of  the  general  public; 

B)  the  applicant  is  a  municipality  or  other  political  subdivision; 

Q    granting  the  proposed  intervention  would  serve  the  public  interest;  or 

D)   applications  being  filed  after  the  intervention  date  set  by  the  Commission 
may  be  granted  upon  a  showing  of  good  cause. 

An  application  to  intervene  must  also  state  the  applicant's  interest  in  the 
proceeding  and  reasons  for  seeking  intervention  as  well  as  whether  the  applicant 
supports  or  opposes  the  relief  sought.  4  CSR  240-2.075. 

The  applicants  for  intervention,  one  of  which  has  already  indicated  its  support 
of  the  Stipulation  and  Agreement,  do  not  have  an  interest  in  this  proceeding  and 
therefore  the  applications  to  intervene  filed  by  GST  Steel  Company  and  the  City  of 
Kansas  City,  Missouri,  shall  be  denied.  Further,  the  Commission  finds  that  it  is  not 
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in  the  public  interest  to  j  oin  any  of  the  parties  to  Case  No.  EM-97-5 1 5 ,  Trigen  Energy 
Corporation  or  the  Missouri  Retailers  Association,  to  this  case.  Because  it  is  not  a 
party  in  this  case,  GST' s  Motion  to  Compel  Kansas  City  Power  &  Light' s  Responses 
to  the  First  and  Second  Set  of  Interrogatories  and  Request  for  Production  of 
Documents  Propounded  by  GST  Steel  Company  to  the  Kansas  City  Power  &  Light 
Company  will  be  denied. 

The  Commission  finds  that  the  Stipulation  and  Agreement  filed  by  the  signatory 
parties  is  reasonable.  The  Commission  finds  that  the  Stipulation  and  Agreement 
should  be  applied  to  the  signatory  parties  but  in  no  way  restricts  any  non-signatory 
parties.  Further,  Staff  and  Public  Counsel  are  not  restricted  from  assisting  or 
participating  in  actions  which  are  raised  by  nonsignatory  parties  except  for  those  that 
are  strictly  and  narrowly  specified  in  the  Stipulation  and  Agreement. 

ITISTHEREFOREORDERED: 

1.  That  the  applications  for  intervention  filed  by  GST  Steel  Company  on  February 
2,  1999  and  by  the  City  of  Kansas  City,  Missouri  on  February  4,  1999  are  denied. 

2.  That  the  request  for  hearing  filed  by  GST  Steel  Company  on  February  2, 1999  is 
denied. 

3.  That  Staff  s  motion  for  a  Commission  order  directing  GST  Steel  Company  to  file 
a  more  definite  statement  of  its  issues  and  for  a  Commission  order  setting  a  procedural  schedule 
filed  on  February  10, 1999  is  denied. 

4.  That  GST  Steel  Company' s  Request  For  Emergency  Relief  And  Investigation  filed 
on  March  15,  1999  is  stricken  from  this  case. 

5.  That  GST  Steel  Company's  Motion  to  Compel  Kansas  City  Power  &  Light's 
Responses  to  the  First  and  Second  Set  of  Interrogatories  and  Request  for  Production  of 
Documents  Propounded  by  GST  Steel  Company  to  the  Kansas  City  Power  &  Light  Company 
filed  on  April  12,  1999,  is  denied. 

6.  That  the  Stipulation  and  Agreement  filed  with  the  Commission  on  January  26, 1 999 

by  the  Staff  of  the  Missouri  Public  Service  Commission,  the  Office  of  the  Public  Counsel,  and 
Kansas  City  Power  &  Light  Company  is  approved,  except  that  the  signatory  parties'  request 
that  permit  the  parties  in  Case  No.  EM-97-5 15,  Trigen  Energy  Corporation,  and  the  Missouri 
Retailers  Association  to  be  made  parties  to  this  case  is  denied. 

7.  That  this  order  shall  become  effective  on  April  23,  1999. 

8.  That  this  case  may  be  closed  after  April  26, 1999. 

Lumpe,  Ch.,  Cmmpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Register,  Regulatory  Law  Judge 


EDITOR'S  NOTE:  The  Stipulation  and  Agreement  in  this  case  has  not  been 
published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Commission. 


120 


LACLEDE  GAS  CO. 


8  Mo.  P.S.C.  3d 

In  the  Matter  of  Laclede  Gas  Company's  Tariff  Sheets  to  be 
Reviewed  in  its  1995-1996  Actual  Cost  Adjustment.* 

Case  No.  GR-96-181 
Decided  April  20,  1999 

Gas  §  23.  The  Commission  found  that  revenue  received  from  off-system  sales  of  gas  was  not, 
under  the  terms  of  the  tariffs,  required  to  flow  through  the  Actual  Cost  Adjustment  process. 

APPEARANCES 

Michae  I C.  Pende  rgast  and  Thomas  M.  Byrne,  Attorneys  at  Law,  720  Olive  Street, 
St.  Louis,  Missouri  63101,  for  Laclede  Gas  Company. 

Douglas  E.  Micheel,  Senior  Public  Counsel,  Post  Office  Box  7800,  Jefferson  City, 
Missouri  65101,  for  the  Office  of  the  Public  Counsel  and  the  Public. 

R.  Blair  Hosford,  Assistant  General  Counsel,  Post  Office  Box  360,  Jefferson  City, 
Missouri,  for  Staff  of  the  Missouri  Public  Service  Commission. 

REGULATORY  LAWJUDGE:  Lewis  R.Mills,  Jr. 

REPORT  ANDORDER 
Procedural  History 

This  case  was  created  to  review  the  actual  gas  costs  of  Laclede  Gas  Company 
(Laclede)  during  the  1995-1996  Actual  Cost  Adjustment  (ACA)  period  for  the 
purpose  of  establishing  Laclede' s  ACA  factor.  Upon  its  examination  of  the  costs  and 
revenues  during  that  period,  the  Staff  of  the  Commission  (Staff)  recommended  that 
Laclede's  ACA  balancebeadjusted  by  including  $3,569, 843'  in  additional  revenue. 
Staff  believes  that  the  proceeds  from  off-system  sales  of  gas  should  be  included  in 
the  ACA  as  an  offset  to  Laclede' s  cost  of  gas.  Staff  proposed  no  other  adjustments; 
the  Office  of  the  Public  Counsel  (Public  Counsel)  supports  this  adjustment  and 
Laclede  opposes  it.  Accordingly,  the  only  issue  presented  to  the  Commission  is 
whether  Laclede's  accounting  of  the  proceeds  from  these  off-system  sales  was 
appropriate  and  consistent  with  its  tariffs. 


*The  Commission,  in  an  order  issued  on  May  18, 1999,  denied  an  application  for  rehearing 
in  this  case. 

'  Staff  s  proposed  adjustment  would  increase  the  Firm  Sales  ACA  balance  by  $3,554,727  to 
an  over-recovery  balance  of  $29,379,755  and  increase  the  Interruptible  Sales  ACA  balance 
by  $15,1 16  to  an  over-recovery  balance  of  $62,440. 
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Discussion 

The  Commission  will  address  this  issue  by  first  determining  whether  Laclede's 
then-effective  tariffs  required  the  off-system  sales  revenues  to  be  flowed  through  to 
ratepayers.  If  so,  then  Laclede's  failure  to  do  so  was  improper.  If  not,  then  the 
arguments  of  Staff  and  Public  Counsel  that  the  revenues  must  be  flowed  through  in 
the  absence  of  any  requirement  in  the  tariff  will  be  examined.  Much  of  the  argument 
advanced  by  Public  Counsel  and  Staff  depends  on  the  question  of  whether  the 
revenues  from  off-system  sales  should  be  addressed  in  the  Purchased  Gas  Adjust- 
ment (PGA)  and  AC  A  process  or  in  the  rate  case  process .  For  example,  Public  Counsel 
asserts  that  Laclede  "is  not  supposed  to  be  allowed  to  profit  from  its  sales  of  gas 
subject  to  the  PGA/ACA."  While  this  maybe  a  valid  argument,  itis  mootif  the  profits 
at  issue  are  not  from  sales  of  gas  subject  to  the  PGA/ACA. 

The  PGA/ACA  process  was  designed  to  ensure  that  alocal  distribution  company 
charges  its  customers  no  more  and  no  less  than  it  paid  for  the  gas  it  bought  to  serve 
them.  The  situation  here  (an  LDC  buying  gas  with  the  intent  of  selUng  it  to  someone 
other  than  its  customers)  was  not  contemplated  when  the  PGA/ACA  process  was 
established. 

Nowhere  in  Laclede's  tariffs^  was  the  revenue  from  off-system  sales  expressly 
mentioned.  PubUc  Covmsel  and  Staff  cite  two  tariff  provisions  that  allegedly  require 
the  profits  from  these  sales  to  be  included  in  the  ACA  process:  P.S.C.  Mo.  No.  5 
Consolidated,  Third  Revised  Sheet  No.  15,  paragraph  A,  and  P.S.C.  Mo.  No.  5 
Consolidated,  Fifth  Revised  Sheet  No.  20,  paragraph  C. 

Sheet  15,  paragraph  A,  states  in  part: 

In  the  event  of  increases  or  decreases  in  the  cost  of  purchased 
gas,  charges  for  gas  service  contained  in  the  Company's  then 
effective  retail  rate  schedules  on  file  with  the  Missouri  Public 
Service  Commission  (Commission)  shall  be  increased  or  de- 
creased by  a  Current  Purchased  Gas  Adjustment  (CPGA) .  The 
cost  of  purchased  gas  shall  include  but  not  be  limited  to  all 
charges  incurred  for  gas  supply,  pipeline  transmission  and 
gathering,  contract  storage,  and  related  agency  services. 

Although  this  language  is  expansive,  it  refers  to  costs,  not  revenues,  and  so  is  of  no 
relevance  to  the  question  presented  here. 

Sheet  20,  paragraph  C,  states  in  part: 

The  Company  shall  maintain  Deferred  Purchased  Gas  Cost 
Account(s)  which  shall  be  credited  by  the  amount  of  any  gas 
cost  revenue  recovery  in  excess  of  actual  purchased  gas  costs 
and  debited  by  the  amount  of  any  gas  cost  revenue  recovery 
which  is  less  than  said  actual  purchased  gas  costs. 

^  References  to  Laclede's  tariffs  are  to  the  tariffs  in  effect  during  the  ACA  period  at  issue. 
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Public  Counsel  and  Staff  argue  that  this  reference  to  "any  gas  cost  revenue 
recovery"  mandates  the  crediting  of  the  revenues  from  the  off-system  sales.  The 
Commission  disagrees.  Gas  cost  revenue  recovery  is  precisely  calculated  in  the 

tariffs,  once  for  sales  customers  and  once  for  transportation  customers,  and  then 
added  to  the  previous  years  balances  (Fifth  Revised  Sheet  21,  paragraphs  C.3,  C.4, 
and  C.6.).  Staff  and  Public  Counsel  discourse  at  length  on  the  definition  of  "any," 
but  give  short  shrift  to  the  meaning  of  the  phrase  "any  gas  cost  revenue  recovery." 
Reading  the  tariffs  as  a  whole,  rather  than  simply  focusing  on  the  word  "any,"  leads 
to  the  conclusion  that  the  phrase  "any  gas  cost  revenue  recovery"  means  revenue 
from  sales  or  transportation  of  gas  to  any  class  of  customer.  It  does  not  mean  revenue 
from  any  source  in  any  way  related  to  gas. 

This  conclusion  is  supported  by  the  fact  that  the  tariffs  make  no  provision  for 
the  split  of  off-system  sales  revenues  between  classes.  If  the  tariffs  were  intended 
to  flow  all  revenue  from  all  sources  related  to  gas  supply  to  customers,  then  they 
would  need  a  mechanism  to  detemoine  this  split.  For  the  only  source  of  revenue  other 
than  sales  or  transportation  of  gas  to  Laclede's  customers  (capacity  release  rev- 
enues), the  tariffs  clearly  provide  for  the  calculation  of  this  split. 

Staff  and  Public  Counsel  argue  that  the  fact  that,  in  the  preceding  ACA  period, 
Laclede  flowed  approximately  $24,000  from  six  off-system  sales  transactions  through 
the  PGA/ AC  A  shows  that  such  flow  through  is  the  proper  treatment.  Laclede  argues 
that  both  the  nature  of  these  earlier  transactions  and  the  relatively  insignificant 
revenues  received  from  them  makes  them  wholly  different  from  the  ones  at  issue  here. 
Laclede  also  argues  that  it  chose  not  to  "pick  a  fight"  with  Staff  and  Public  Counsel 
over  $24,000.  The  Commission  finds  that  Laclede' s  treatment  of  the  revenues  from 
the  off-system  sales  transactions  in  the  preceding  ACA  period  has  no  bearing  on  the 
issue  herein. 

Public  Counsel  argues  that  this  Commission  has  followed  the  reasoning  in  a 
Districtof  Columbia  Court  of  Appeals  case  (DCC)^  to  determine  the  proper  treatment 
of  utilities'  capital  gains.  The  issue  in  this  case  is  the  proper  treatment  of  revenues, 
not  capital  gains,  and  the  Commission  finds  nothing  of  relevance  in  the  DCC  case 
or  the  Commission  cases  that  followed  it  discussed  by  Public  Counsel. 

Because  the  Commission  will  not  adopt  Staff  s  proposed  adj  ustment,  it  need  not 
address  Laclede's  contention  that  the  adjustment  would  constitute  unlawfiil  retro- 
active ratemaking. 

Findings  of  Fact 

Because  of  the  nature  of  the  gas  supply  contracts  that  Laclede  entered  into  in 
order  to  be  able  to  meet  its  customers'  needs  on  the  coldest  days,  Laclede  was  able 
to  purchase  gas  for  the  express  purpose  of  reselling  it  at  a  profit.  No  party  has 


^  Democratic  Central  Committee  of  the  District  of  Columbia  v.  Washington  Metropolitan 
Area  Transit  Commission,  485  F.2d  786  (D.C.  Cir.1973)  cert,  denied  sub.  nom.  Transit 
System,  Inc.  v.  Central  Democratic  Commission,  415  U.S.  935  (1974). 
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argued  that  Laclede  was  imprudent  in  entering  into  these  contracts,  in  reserving  the 
volumes  of  gas  covered  by  the  contracts,  or  in  making  the  sales  that  generated  the 
revenue  at  issue,  and  the  Commission  finds  that  Laclede  acted  prudently  both 
in  entering  into  the  contracts  and  in  making  the  off-system  sales.  Laclede  entered 
into  approximately  250  off-system  sales  transactions  during  the  ACA  period,  with 
a  total  profit  of  $3,569,843 .  Laclede  did  not  treat  these  profits  as  revenue  to  be  flowed 
through  the  PGA/ACA  process,  but  retained  them  as  earnings. 

Laclede  also  made  six  off-system  sales  in  the  preceding  ACA  period  and  flowed 
the  revenue  from  them  to  customers.  These  sales  were  made  for  operational  reasons 
to  avoid  penalties. 

Conclusions  of  Law 

Laclede  is  a  public  utility  engaged  in  the  provision  of  natural  gas  service  to  the 
general  public  in  the  state  of  Missouri  and,  as  such,  is  subject  to  the  general 
jurisdiction  of  the  Missouri  Public  Service  Commission  pursuant  to  Chapters  3 86  and 
393,  RSMo  1994. 

The  controlling  issue  herein  is  decided  on  the  basis  of  Laclede' s  tariffs.  Tariffs 
approved  by  this  Commission  have  the  same  force  and  effect  as  a  statute  directly 
prescribed  from  the  legislature.  Allstates  Transworld  Vanlines,  Inc.  v.  Southwestern 
Bell  Telephone  Co.,  937  S.W.2d  3 14  (Mo.App.  E.D.  1996). 

ITISTHEREFOREORDERED: 

1.  That  the  proposal  of  the  Staff  of  the  Commission  to  adjust  Laclede  Gas  Company '  s 
Actual  Cost  Adjustment  balance  by  including  $3,569,843  in  additional  revenue  is  rejected. 

2.  That  the  1995-1996  Firm  Sales  Actual  Cost  Adjustment  balance  shall  be  an  over- 
recovery  balance  of  $25,825,028. 

3.  That  the  1995-1996  Interruptible  Sales  Actual  Cost  Adjustment  balance  shall  be 

an  over-recovery  balance  of  $47,324. 

4.  That  this  order  shall  become  effective  on  April  30,  1999. 

5.  That  this  case  may  be  closed  on  May  3,  1999. 

Lumpe,  Ch.,  Murray,  Schemenauer  and  Drainer,  CC,  concur  and  certify  compli- 
ance with  the  provisions  of  Section  536.080,  RSMo  1994. 
Crumpton,  C,  absent. 
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In  the  Matter  of  the  Application  of  United  Water  Missouri,  Inc.  for 
an  Accounting  Authority  Order  Relating  to  FAS  106* 


Case  No.  WA-98-187 
Decided  April  20,  1999 


Accounting  §42,  Water  §32.  An  Accounting  Autiiority  Order  is  a  device  by  whicii  tiie 
Commission  gives  autliorization  to  a  utility  to  account  for  a  cost  in  a  different  manner  than  called 
for  by  the  Uniform  System  of  Accounts. 

Accounting  §42,  Water  §32.  An  Accounting  Authority  Order  usually  grants  a  utility  the 
authority  to  capitalize  certain  costs  on  its  books  that  would  normally  be  charged  to  expense.  This 
deferral  allows  the  utility  the  opportunity  to  seek  recovery  of  the  capitalized  costs  in  a  subsequent 
rate  proceeding. 

Accounting  §42,  Water  §32.  It  is  not  appropriate  for  a  utility  to  defer  normal,  ongoing  expense 
items.  If  a  utility  is  allowed  to  defer  those  ongoing  costs,  it  will  result  in  the  recouping  of  past  losses 
in  a  subsequent  rate  case.  Therefore,  deferral  of  costs  from  one  period  to  a  subsequent  rate  case 
should  be  allowed  only  on  a  limited  basis. 

Accounting  §42,  Water  §32.  In  order  to  justify  the  issuance  of  an  Accounting  Authority  Order 
to  permit  the  deferral  of  such  costs,  the  costs  incurred  by  the  utility  must  result  from  an  event 
or  circumstance  that  is  extraordinary,  unusual  and  unique,  and  not  recurring. 
Accounting  §42,  Water  §32.  Extraordinary  costs  would  include  costs  associated  with  Acts  of 
God  such  as  storm  damage,  fire  or  flood.  However,  extraordinary  costs  might  also  include  costs 
resulting  from  man-made  decisions  that  result  in  significandy  changed  business  conditions. 
Accounting  §§42,  39.1.  A  water  utility's  adoption  of  the  FAS  106  accrual  accounting  standard 
was  not  an  extraordinary  expense  that  would  justify  the  issuance  of  an  Accounting  Authority  Order 
to  permit  the  deferral  of  the  excess  of  FAS  106  post-retirement  benefits  other  than  pension 
expenses  over  the  pay-as-you-go  amount  that  the  utilify  had  been  booking  since  1994. 

APPEARANCES 

DeanL.  Cooper,  Attorney  at  Law,  Brydon,  Swearengen&  England,  P.C.,  P.O.  Box 
456, 3 12 East  Capitol  Avenue,  Jefferson  City,  Missouri  65 102-0456,  for  United  Water 
Missouri,  Inc. 

Stephen  M.  Gum,  Assistant  General  Counsel,  P.O.  Box  360,  Jefferson  City, 
Missouri  65102,  for  the  Staff  of  the  Missouri  Pubhc  Service  Commission. 

John  B.  Coffinan,  Senior  Public  Counsel,  P.O.  Box  7800,  Jefferson  City,  Missouri 
56102,  for  the  Office  of  the  Public  Counsel. 

REGULATORYLAWJUDGE:  Morris  L.Woodruff 


*The  Commission,  in  an  order  issued  on  May  18, 1999,  denied  an  application  for  reconsid- 
eration or  rehearing  and  clarifying  Report  &  Order.  OnJune  16, 1999,  this  case  was  appealed 
to  Cole  County  Circuit  Court  (Case  No.  CV199-792cc). 
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REPORT  ANDORDER 
Procedural  History 

OnNovemberS,  1997,  United  Water  Missouri,  Inc.  (UWM)  filed  an  Application 
for  Accounting  Authority  Order.  UWM  sought  accounting  authority  to  recognize 
as  a  deferral  the  excess  of  FAS  106  post-retirement  benefits  other  than  pension 
("PBOP")  expense  over  the  pay-as-you-go  amount,  which  UWM  has  been  booking 
since  1994.  On  February  4, 1998,  the  Conmiission  issued  an  Accounting  Authority 
OrderthatapprovedinpartanddeniedinpartUWM'sapplication.  TheConomission's 
order  authorized  UWM  to  "maintain  on  its  books  its  regulatory  asset  which 
represents  the  excess  of  its  Financial  Accounting  Standard  106  Post- Retirement 
Benefit  Expense  Other  Than  Pensions  over  the  pay-as-you-go  amount  that  the 
United  Water  Missouri,  Inc.  has  been  booking  since  January  1,  1997,  with  said 
deferral  continuing  until  the  effective  date  of  a  Report  and  Order  in  the  next  general 
rate  proceeding  of  United  Water  Missouri,  Inc." 

In  response  to  the  Commission's  order,  on  February  17, 1998,  the  Office  of  the 
Public  Counsel  (Public  Counsel)  filed  an  Application  for  Rehearing  or  Reconsidera- 
tion. On  April  23,  after  considering  Public  Counsel' s  application,  the  Commission 
issued  an  order  granting  in  part  Public  Counsel's  Application  for  Rehearing.  The 
Commission  vacated  its  Accounting  Authority  Order  of  February  4,  and  granted  a 
rehearing  on  the  narrow  issue  of  whether  the  costs  that  UWM  seeks  to  defer  are 
extraordinary  in  nature. 

Staff,  Public  Counsel  and  U  WM  submitted  testimony  and  an  evidentiary  hearing 
was  held  on  August  20, 1998.  The  parties  submitted  initial  briefs  on  September  18 
and  reply  briefs  on  September  28. 

Testimony  Presented 

Albert  Candelmo  testified  on  behalf  of  UWM  that  the  Financial  Accounting 
Standards  Board  issued  FAS  106  in  December  of  1990.  FAS  106  prescribes  the 
accounting  for  Post-Retirement  Benefits  Other  Than  Pensions  (PBOP)  and  provides 
that  PBOP  benefits  are  to  be  accounted  for  under  the  accrual  method  rather  than  the 
cash  basis  (pay-as-you-go)  accounting  method.  UWM  did  not,  however,  inomedi- 
ately  adopt  the  accrual  method  required  by  FAS  106. 

Candelmo  testified  that  the  Missouri  Public  Service  Commission  initially  op- 
posed the  use  of  accrual  accounting  for  PBOPs  and  had  disallowed  the  use  of  FAS 
106  for  ratemaking  purposes.  The  Missouri  Legislature  disagreed  with  the 
Coimnission's  position  on  FAS  106  and  in  1994  passed  HB  1405,  later  codified  as 
Section  386.3 15,  RSMo.  That  section  requires  the  Commission  to  recognize  the  use 
ofFAS  106  for  ratemaking  purposes.  Section386.315,  RSMo,  went  into  effect  on 
August  28, 1994. 

UWM  is  a  wholly-owned  subsidiary  of  United  Waterworks,  Inc.  which  in  turn 

is  wholly  owned  by  United  Water  Resources.  United  Water  Resources  merged  with 
the  former  grandparent  ofUWM  on  April 22, 1994.  UWM  did  not  adopt  FAS  106  until 
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December  of  1 994,  after  it  had  a  chance  to  evaluate  the  position  of  the  newly  merged 
company.  UWM  had  filed  a  rate  case  in  March  of  1994  and  that  case  was  heard  in 
Novemberof  1994.  Therefore,  at  the  time  that  UWM  became  aware  of  the  increased 
expenses  associated  with  converting  to  FAS  106,  it  was  too  late  to  have  those 
expenses  taken  into  account  in  the  rate  case.  UWM  began  deferring  those  expenses 
in  1 994  so  that  they  could  be  preserved  for  consideration  in  its  next  rate  case,  which 
UWM  asserts  was  its  first  opportunity  to  have  those  expenses  considered  as  part 
of  a  rate  base.  Candelmo  testified  that  the  effects  of  adopting  FAS  106  resulted  in 
extraordinary  costs  to  UWM,  justifying  the  granting  of  the  requested  Accounting 
Authority  Order. 

Mark  Oligschlaeger  provided  rebuttal  testimony  on  behalf  of  the  Staff. 
OUgschlaeger  testified  that  UWM  should  not  be  granted  the  requested  Accounting 
Authority  Order  because  the  PBOP  benefits  that  UWM  seeks  to  defer  are  typical  and 
customary  business  activities  of  most  utilities.  They  are  not  unusual  or  infrequent 
expenses  that  would  quaUfy  as  extraordinary  and  justify  the  issuance  of  an  Account- 
ing Authority  Order. 

Russell  W.  Trippensee  provided  rebuttal  testimony  on  behalf  of  the  Public 
Counsel.  Trippensee  testified  that  UWM  should  not  be  granted  the  requested 
Accounting  Authority  Order  because  UWM's  adoption  of  FAS  106  is  not  an 
extraordinary  event  that  would  justify  the  issuance  of  an  Accounting  Authority 
Order. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission  has  considered  all  of  the  competent  and 
substantial  evidence  upon  the  whole  record  in  order  to  make  the  following  findings 
of  fact.  The  Commission  has  also  considered  the  positions  and  arguments  of  all  the 
parties  in  making  these  findings.  Failure  to  specifically  address  a  particular  item 
offered  into  evidence  or  a  position  or  argument  made  by  a  party  does  not  indicate 
that  the  Commission  has  not  considered  it.  Rather  the  omitted  material  was  not 
dispositive  of  the  issues  before  the  Commission. 

UWM  asks  that  the  Commission  issue  an  Accounting  Authority  Order  to  allow 
itto  recognize  asadeferraltheexcessofFAS  106PBOPexpenseoverthe  pay-as-you- 
go  amount .  UWM  has  been  booking  this  deferral  since  1 994  without  approval  from 
the  Commission  and  it  asks  that  the  Commission  recognize  this  deferral  back  to  1994. 
The  only  issue  before  the  Commission  is  whether  the  costs  that  UWM  seeks  to  defer 
are  extraordinary  in  nature.  The  Commission  finds  that  they  are  not. 

The  Commission  has  adopted  the  Uniform  System  of  Accounts  for  the  electric, 
gas,  water,  sewer  and  telephone  utilities  under  its  jurisdiction.  An  Accounting 
Authority  Order  is  a  device  by  which  the  Commission  gives  authorization  to  a  utility 
to  account  for  a  cost  in  a  different  manner  than  called  for  by  the  Uniform  System  of 
Accounts.  An  Accounting  Authority  Order  usually  grants  a  utility  the  authority  to 
capitalize  certain  costs  on  its  books  that  would  normally  be  charged  to  expense.  This 
deferral  allows  the  utility  the  opportunity  to  seek  recovery  of  the  capitahzed  costs 
in  a  subsequent  rate  proceeding. 
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It  is  not  appropriate  for  a  utility  to  defer  normal,  ongoing  expense  items .  If  a  utility 
is  allowed  to  defer  those  ongoing  costs,  it  will  result  in  the  recouping  of  past  losses 
in  a  subsequent  rate  case.  Therefore,  deferral  of  costs  from  one  period  to  a 
subsequent  rate  case  should  be  allowed  only  on  a  limited  basis.  In  order  to  justify 
the  issuance  of  an  Accounting  Authority  Order  to  permit  the  deferral  of  such  costs, 
the  costs  incurred  by  the  utility  must  result  from  an  event  or  circumstance  that  is 
extraordinary,  unusual  and  unique,  and  not  recurring.  See.  In  re  The  Application  of 
Missouri  Public  Service  for  the  Issuance  of  an  Accounting  Authority  Order,  1  Mo. 
P.S.C.  3d  200, 205  (1991).  Extraordinary  costs  would  include  costs  associated  with 
Acts  of  God  such  as  storm  damage,  fire  or  flood.  However,  extraordinary  costs  might 
also  include  costs  resulting  from  man-made  decisions  that  result  in  significantly 
changed  business  conditions. 

PBOP  expenses  are  both  typical  and  customary  business  activities  of  most 
utilities.  There  is  nothing  extraordinary  about  such  costs.  However,  UWM  argues 
that  while  the  costs  themselves  are  not  extraordinary,  the  circumstances  under  which 
it  had  to  change  its  method  of  accounting  for  those  costs  are  extraordinary. 

In  the  past,  utilities  usually  accounted  for  PBOPs  on  a  cash,  pay-  as-you-go, 
basis.  The  utilities  recovered  those  costs  in  rates  on  the  same  basis.  When  FAS  106 
was  issued  in  1 990,  it  required  that  utilities  change  to  an  accrual  method  of  accounting 
for  PBOPs.  This  required  that  the  expenses  be  booked  when  the  expenses  are 
estimated  to  be  earned,  not  when  the  benefit  is  to  be  paid  out.  Initially,  the 
Commission  rejected  requests  by  several  utilities  to  base  their  rates  on  FAS  106 
treatment  of  PBOP  costs.  However,  in  1 994  the  Missouri  Legislature  enacted  Section 
386.3 15,  RSMo,  which  required  the  Commission  to  use  FAS  106  for  rate  purposes  if 
such  amounts  were  externally  funded  by  the  utilities  and  the  actuarial  estimates  upon 
which  FAS  amounts  are  based  were  judged  to  be  reasonable.  The  statute  also  allowed 
utilities  whose  earlier  requests  for  rate  treatment  of  FAS  106  were  rejected  by  the 
Commission  a  limited  opportunity  to  make  a  one-issue  rate  filing  with  the  Commission 
to  recover  those  amounts. 

The  circumstances  surrounding  UWM's  adoption  of  the  FAS  106  accounting 
standard  is  complicated  by  the  fact  that  UWM  emerged  from  a  merger  at  approxi- 
mately the  same  time.  UWM  is  a  wholly-owned  subsidiary  of  United  Waterworks, 
Inc.,  which  in  turn  is  wholly-owned  by  United  Water  Resources.  UWM' s  predeces- 
sor company  in  Missouri  was  Capital  City  Water  Company  whose  ultimate  parent  was 
General  Waterworks  Corporation.  On  April  22, 1 994,  General  Waterworks  Corpora- 
tion merged  with  United  Water  Resources.  Prior  to  the  merger,  neither  Capital  City 
Water  Company  nor  General  Waterworks  Corporation  had  adopted  FAS  1 06.  Capital 
City  Water  Company,  later  to  become  UWM,  filed  a  rate  case  in  March,  1994,  prior 
to  the  merger.  Capital  City  Water  Company  (UWM)  did  not  request  recovery  of  FAS 
106  expenses  in  its  rate  filing  and  no  FAS  106  expense  was  reflected  in  the  cost  of 
service  in  the  Commission' s  Report  and  Orderresulting  from  that  rate  case  (Case  No. 
WR-94-297).  UWM  argued  that  due  to  the  circumstances  of  the  merger,  it  did  not 
realize  that  it  would  have  additional  expenses  resulting  from  the  change  to  the 
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accounting  method  required  by  FAS  1 06  until  after  those  additional  expenses  could 
have  been  considered  in  the  rate  case. 

UWM  argued  that  the  adoption  of  FAS  1 06  did  result  in  extraordinary  costs  that 
should  be  recognized  with  an  Accounting  Authority  Order.  UWM  points  out  that 
FAS  106' s  mandate  of  a  change  from  a  cost  to  an  accrual  method  of  accounting  is 
a  one-time  only  occurrence.  While  it  is  certainly  true  that  this  change  in  accounting 
methods  is  likely  a  one-time  only  event  that  will  not  recur,  that  circumstance  meets 
only  part  of  the  Commission's  concept  of  an  extraordinary  expense.  There  is  no 
reason  to  believe  that  UWM' s  decision  to  adopt  FAS  106  was  in  any  way  extraor- 
dinary. FAS  106  was  issued  in  1990  and  did  not  become  effective  for  most  entities 
until  J  anuary  of  1 993 .  Certainly  the  management  of  UWM,  whether  or  not  it  was  going 
through  a  difficult  merger,  could  have  seen  these  accounting  changes  coming  and 
taken  appropriate  steps  to  ensure  that  the  company's  appropriate  costs  were 
considered  by  the  Commission  when  establishing  its  rates.  UWM,  or  its  premerger 
predecessor  Capital  City  Water,  chose  not  to  request  consideration  of  FAS  106 
accrual  accounting  in  its  1 994  rate  case.  It  now  appears  that  its  decision  was  unwise. 
However,  UWM's  lack  of  foresight,  even  if  understandable  given  the  confusing 
circumstances  of  the  merger,  does  not  justify  the  issuance  of  an  Accounting 
Authority  Order. 

UWM  also  argues  that  the  extraordinary  nature  of  the  accounting  changes 
required  by  FAS  106  is  indicated  by  the  fact  that  the  legislature  enacted  Section 
386.315,  RSMo,  to  require  the  Commission  to  consider  such  costs  in  ratemaking. 
While  the  fact  that  the  legislature  found  it  necessary  to  pass  a  law  to  direct  the 
Commission  in  its  ratemaking  is  unusual,  the  statute  concerns  ratemaking  and  does 
not  directly  apply  to  a  request  for  an  Accounting  Authority  Order.  It  does  not  justify 
the  issuance  of  an  Accounting  Authority  Order. 

The  expenses  for  which  UWM  seeks  an  Accounting  Authority  Order  are  not 
extraordinary,  unusual  and  unique  and  do  not  qualify  for  an  Accounting  Authority 
Order  under  the  Commission's  standards.  Therefore,  UWM's  request  for  an 
Accounting  Authority  Order  will  be  denied. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  Conclu- 
sions of  Law: 

United  Water  Missouri,  Inc.  is  a  water  corporation  as  defined  under  Section 
386.020(58),  RSMo  Supp.  1998. 

United  Water  Missouri,  Inc.  is  an  investor-owned  pubhc  utility  engaged  in  the 
provision  of  water  service  in  the  State  of  Missouri  and,  therefore,  is  subject  to  the 
jurisdiction  of  the  Missouri  Public  Service  Commission  under  Chapters  386  and  393, 
RSMo. 

Orders  of  the  Conamission  must  be  based  upon  competent  and  substantial 
evidence  on  the  record.  Section536.140,RSMo(1994). 
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Based  upon  its  findings  of  fact  and  conclusions  of  law,  the  Commission 
concludes  that  United  Water  Missouri,  Inc. ' s  Application  for  Accounting  Authority 
should  be  denied. 

mS  THEREFORE  ORDERED: 

1.  That  the  Application  for  Accounting  Authority  Order  filed  hy  United  Water 
Missouri,  Inc.  on  November  5,  1997  is  denied. 

2.  That  this  Report  and  Order  shall  become  effective  on  April  30,  1999. 

3.  That  this  case  may  be  closed  on  May  3,  1999. 

Lumpe,  Ch.,  Murray,  Schemenauer  and  Drainer,  CC,  concur  and  certify  compli- 
ance with  the  provisions  of  Section  536.080,  RSMo  1994 
Crumpton,  C,  absent 


In  the  Matter  of  Missouri  Gas  Energy's  Application  for  Variance 
from  Sheet  Nos.  22  and  23  Pertaining  to  Processing  of  Certain 
Kansas  Ad  Valorem  Tax  Refunds  for  the  Large  Volume  Cus- 
tomer Class. 

Case  No.  GO-98-500 
Decided  April  20,  1999 


Evidence,  Practice  and  Procedure  §8.  Gas  §17.1.  Rates  §§37,  44,  65.  The  Commission 
approved  the  unanimous  stipulation  and  agreement,  granting  a  variance  of  MGE's  Tariff  sheet 
numbers  22  and  23,  which  allowed  MGE  to  distribute  ad  valorem  tax  refunds  for  years  1983  to 
1988  by  refunding  71.73  percent  of  all  Kansas  ad  Valorem  refunds  to  residential,  small  general 
service,  large  general  service  and  unmetered  gaslight  customer  classes  through  the  PGA  procedure 
and  refunding  28.97  percent  of  all  refunds  to  large  volume  customer  class  on  the  same  basis  as  the 
DonMn  Low  method  used  to  allocate  refunds  to  large  volume  users  in  Case  No.  GR-91-286. 

ORDERAPPROVINGUNANIMOUS  STIPULATION  AND  AGREEMENT 

Missouri  Gas  Energy  (MGE)  filed  an  application  for  a  variance  from  sheet  Nos. 

22  and  23  of  its  tariff  regarding  the  processing  of  certain  refunds  to  large  volume 
customer  class  on  May  5, 1998.  OnMay  11, 1998,anapplicationforinterventionwas 
received  from  Midwest  Gas  Users  Association  (MGUA).  On  June  4,  1998,  the 
Commission  issued  its  Order  Directing  Notice  and  Granting  Intervention  to  MGUA. 

On  September  11,  1998,  Staff  of  the  Commission  (Staff)  filed  a  memorandum 
recommending  the  following : 

1)    MGE  be  granted  a  one-time  variance; 
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2)  MGE  be  allowed  to  delay  the  refunds  until  30  days  after  the  effective  date 
of  the  order  authorizing  the  variance  with  interest  accruing  on  the  refund; 

3)  MGE' s  firm  sales  customers  will  receive  72. 14  percent  of  the  Kansas  ad 
valorem  taxes  for  the  period  of  1983  through  1988  throughMGE' s  Purchased 
Gas  Adjustment  (PGA)  tariff;  and 

4)  the  Wyoming  Tight  Sands  (WTS)  volumes  may  be  used  to  distribute  the 
refunds  to  the  individual  Large  Customers. 

On  September 25 , 1 998,  MGUA  filed  its  response  to  Staff  s  recommendation  and 
requested  a  prehearing  conference  be  scheduled.  On  October  13, 1998,FordMotor 
Company  filed  its  Application  to  Intervene  and  also  requested  a  prehearing  confer- 
ence. On  February  16, 1999,  the  Commission  issued  its  order  granting  intervention 
to  Ford  Motor  Company  and  scheduling  an  early  prehearing  conference  for  March 
3, 1999.  OnMarch2, 1999, the  Commission  was  advised  that  the  parties  hadreached 
an  agreement  in  this  case  and  the  prehearing  conference  was  canceled. 

On  March  3 , 1 999,  MGE  filed  a  Motion  for  Protective  Order  which  was  granted 
by  the  Commission  on  March  16,  1999.  The  parties  also  filed  their  Unanimous 
Stipulation  and  Agreement  on  March  3,  1999.  The  Unanimous  Stipulation  and 
Agreement  stated  that  MGE  has  received,  and  will  Ukely  continue  to  receive,  refunds 
from  Williams  Natural  Gas  (Williams)  as  a  result  of  action  taken  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  in  various  dockets  regarding  Kansas  ad  valorem 
taxes.  Because  the  refundperiodsatissuecover  1983  to  1988,MGEis  unable  to  locate 
the  individual  customer  data  which  corresponds  to  all  of  the  various  refund  periods 
that  is  necessary  to  process  the  refunds  for  large  volume  customers  as  required  by 
sheet  No.  23  of  MGE' s  tariff.  The  parties  stated  that  MGE  received  certain  of  these 
refunds  on  February  2,  1 998,  and  has  been  unable  to  process  these  refunds  for  large 
volume  customers  within  90  days  of  receipt  as  required  by  sheet  No.  22  of  its  tariff. 
Therefore,  variance  from  the  requirements  of  tariff  sheetNo.  22  andNo.  23  is  required. 

The  parties  agreed  to  the  terms  and  conditions  upon  which  the  refunds  shall  be 
made  in  the  Unanimous  Stipulation  and  Agreement.  The  parties  have  agreed  that  all 
Kansas  ad  valorem  refunds  received,  now  or  in  the  future,  by  MGE  from  Williams  will 
be  refunded  to  the  customers  issuing  71.73  percent  of  the  refunds  to  residential,  small 
general  service,  large  general  service  and  unmetered  gaslight  customer  classes  and 
issuing  28.27  percent  of  the  refunds  to  the  large  volume  customer  class.  Refunds  to 
the  residential,  small  general  service,  large  general  service  and  unmetered  gaslight 
customer  classes  are  to  be  processed  through  the  PGA  procedure  as  set  forth  in  sheet 
Nos.  21  and  22  of  MGE' s  tariff. 

The  Unanimous  Stipulation  and  Agreement  stated  that  MGE  reported  that  it 
began  processing  Kansas  ad  valorem  tax  refunds  to  these  customer  classes  with  the 
PGA  filing  that  became  effective  on  April  1 , 1 998  on  the  basis  of  a  65 . 1 1 5  percent 
allocation.  If  the  Commission  approves  this  Unanimous  Stipulation  and  Agreement, 
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MGE  will  process  the  remaining  allocation  of  Kansas  ad  valorem  tax  refunds  in  MGE' s 
possession  to  these  customer  classes  with  the  effectiveness  of  MGE' s  next  PGA 
filing.  The  remaining  allocation  for  these  classes  is  the  difference  between  65.1 15 
percent  and  71.73  percent  of  the  Kansas  ad  valorem  tax  refunds. 

Individual  Kansas  ad  valorem  tax  refunds  to  members  of  the  large  volume 
customer  class  will  be  made  on  the  basis  of  the  same  Donkin  Low  method  used  to 
allocate  the  initial  lump  sum  refunds  of  WTS  anti-trust  settlement  proceeds  approved 
by  the  Commission  in  Case  No.  GR-9 1  -286.  The  allocation  factors  to  be  used  for  each 
customer  are  set  out  in  the  highly  confidential  Attachment  No.  1  to  the  Unanimous 
Stipulation  and  Agreement.  The  refunds  to  the  large  volume  customer  class  will  be 
made  by  check  except  that  the  agreement  provides  that  MGE  will  be  permitted  to 
deduct  any  customer' s  delinquent  bill  or  bad  debt  before  making  a  refund  to  that 
customer,  that  MGE  will  charge  an  administrative  fee  of  $50  per  customer  which  shall 
be  deducted  from  the  large  volume  customer' s  refund  and  retained  by  MGE,  and  that 
any  customer  with  a  refund  amount  of  less  than  $50  will  not  receive  a  refund. 

In  the  event  that  MGE  is  unable  to  make  a  refund  to  a  large  volume  customer,  even 
after  consultation  with  representatives  of  MGUA,  those  unreturned  amounts  shall 
be  credited  to  the  large  volume  refund  account,  retained  until  such  time  as  a 
subsequent  refund  is  received  from  MGE's  suppliers  and  added  to  subsequent 
refund  before  distribution  to  large  volume  customers.  The  Unanimous  Stipulation 
and  Agreement  stated  that  if,  after  consultation  with  MGUA,  MGE  is  unable  to  locate 
that  particular  large  volume  customer  to  make  a  refund,  MGE  shall  have  no  further 
obligation  to  attempt  to  locate  such  customer  for  the  processing  of  subsequent 
Kansas  ad  valorem  tax  refunds. 

The  parties  also  agreed  that  the  Kansas  ad  valorem  tax  refunds  received  by  MGE 
prior  to  Commission  approval  of  this  Unanimous  Stipulation  and  Agreement  will  have 
interest  applied  at  the  rate  of  six  percent  per  annum  for  the  period  of  time  between 
MGE' s  receipt  of  the  funds  and  MGE' s  issuance  of  the  refund  checks.  For  Kansas 
ad  valorem  tax  refunds  received  by  MGE  after  Commission  approval  of  this  Unani- 
mous Stipulation  and  Agreement,  the  parties  agreed  that  if  corresponding  refund 
checks  are  not  issued  within  60  days  of  MGE's  receipt  of  the  Kansas  ad  valorem  tax 
refunds,  MGE  shall  not  seek  recovery  of  any  interest  differential  on  any  interest  paid 
to  members  of  the  large  volume  customer  class  on  those  refunds.  The  parties  define 
interest  differential  as  referring  to  either  the  positive  or  negative  difference,  if  any, 
between  the  six  percent  interest  rate  applicable  to  any  refund  and  the  actual  interest 
eamed  by  MGE  on  the  funds  held  during  the  applicable  period.  The  Unanimous 
Stipulation  and  Agreement  states  that  for  Kansas  ad  valorem  tax  refunds  received 
by  MGE  prior  to  Commission  approval  of  the  Unanimous  Stipulation  and  Agreement, 
MGE  may  seek  to  recover  any  interest  differential  on  any  interest  paid  to  the  large 
volume  customer  class  on  such  refunds  and  other  parties  reserve  the  right  to  oppose 
such  recovery  or  to  assert  that  any  positive  interest  differential  be  credited  to  MGE' s 
cost  of  service.  The  Unanimous  Stipulation  and  Agreement  does  not  specifically 
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state  where  MGE  may  seek  to  recover  the  Interest  Differential  but  impUes  that  such 
may  be  recovered  in  the  next  general  rate  proceeding. 

The  parties  agreed  that  MGE  will  mail  refund  checks  to  the  large  volume  customer 
class  members  within  30  days  of  the  effective  date  of  the  Commission's  order 
approving  this  Unanimous  Stipulation  and  Agreement  for  those  Kansas  ad  valorem 
tax  refunds  already  in  its  possession.  The  parties  agreed  that  for  subsequent  Kansas 
ad  valorem  tax  refunds  MGE  may  receive  from  Williams ,  MGE  will  mail  refund  checks 
to  the  large  volume  customer  class  members  within  60  days  of  MGE' s  receipt  of  those 
refunds,  provided  that  the  amount  to  be  refunded  to  the  large  volume  customer  class 
exceeds  $75,000  in  the  aggregate. 

The  Unanimous  Stipulation  and  Agreement  does  not  indicate  how  long  MGE  will 
retain  the  Kansas  ad  valorem  tax  refunds  less  than  $75 ,000 in  the  aggregate  in  the  large 
volume  refund  account,  or  how  those  funds  will  be  distributed  in  the  end  if  they  do 
not  exceed  $75,000.  The  Commission  finds  that  it  would  be  reasonable  for  MGE  to 
hold  tax  refunds  less  than  $75,000  in  the  aggregate  until  additional  refunds  are 
received  that  exceed  $75,000  in  the  aggregate  for  distribution  at  the  same  time. 
However,  the  Commission  finds  that  is  essential  to  determine  what  mechanism  would 
be  used  if  the  tax  refunds  are  resolved  at  the  federal  level  and  the  amount  to  be 
refunded  to  the  large  volume  customer  refund  account  does  not  exceed  $75,000  in 
the  aggregate.  The  Commission  will  order  the  funds  remaining  in  the  large  volume 
refund  account  to  be  distributed  to  the  large  volume  customer  class  even  if  it  does 
not  exceed  $75,000  in  the  aggregate  when  no  further  refunds  are  expected  as  aresult 
of  federal  litigation  involving  the  Kansas  ad  valorem  taxes. 

The  Commission  finds  that  good  cause  exists  for  granting  MGE' s  application  for 
variance  from  sheet  Nos.  22  and  23  as  it  pertains  to  the  processing  of  Kansas  ad 
valorem  tax  refunds.  Pursuant  to  Section  536.060  (RSMo  1994),  the  Commission 
accepts  the  Unanimous  Stipulation  and  Agreement  as  resolution  of  the  issues  in  this 
case.  The  Commission  has  reviewed  the  Unanimous  Stipulation  and  Agreement, 
finds  it  to  be  reasonable  and  will  approve  it. 

ITISTHEREFOREORDERED: 

1.  That  the  Unanimous  Stipulation  and  Agreement  filed  on  March  3,  1999,  by  the 
parties,  Attachment  A  to  this  order,  is  approved.  Attachment  A  is  a  non-proprietary  copy 
of  the  Unanimous  Stipulation  and  Agreement.  Attachment  1  to  the  Unanimous  Stipulation 
and  Agreement  containing  highly  confidential  information  is  not  attached. 

2.  That  Missouri  Gas  Energy  shall  distribute  the  funds  remaining  in  the  Large  Volume 
refund  account  when  no  further  Kansas  ad  valorem  tax  refunds  are  expected,  and  those  funds 
shall  be  distributed  in  the  same  manner  as  agreed  by  the  parties  in  the  Unanimous  Stipulation 
and  Agreement,  regardless  of  whether  the  amount  of  refunds  exceed  $75,000 in  the  aggregate. 

3.  That  this  order  shall  become  effective  on  April  30,  1999. 

4.  That  this  case  may  be  closed  after  May  3,  1999. 
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Lumpe,  Ch.,  Murray,  Schemenauer  and  Drainer,  CC,  concur 
Crumpton,  C,  absent 

Register,  Regulatory  Law  Judge 


EDITOR' S  NOTE:  Attachment  A,  the  Stipulation  and  Agreement  in  this  case,  has 
not  been  published.  If  needed,  this  document  is  available  in  the  official  case  files  of 
the  Missouri  Public  Service  Commission. 


In  the  Matter  of  a  Recommendation  Concerning  the  Surcharge  for 
Dual  Party  Relay. 

Case  No.  TR-99-123 
Decided  April  20,  1999 


Telecommunications  §  14.  The  Commission  found  that  the  current  Relay  Missouri  Surcharge 
amount  and  retention  rates  were  just  and  reasonable  and  should  not  be  adjusted  at  this  time. 

ORDERREGARDINGRELAYMISSOURISURCHARGE 

The  Missouri  Public  Service  Commission  ordered  the  implementation  of  the 
Relay  Missouri  program  in  Case  No.  TO-90- 174.  The  Relay  Missouri  program  is  a 
statewide  dual-party  telephone  relay  service  for  the  deaf,  hearing-impaired  and 
speech-impaired  individuals,  which  was  created  pursuant  to  Section  209.253, 
RSMo  1994.  The  surcharge  which  funds  this  program  is  currently  set  at  $0.13  per 
month,  per  access  line.  Section  209.259,  RSMo  1 994,  requires  the  Commission  to 
review  the  surcharge  periodically  to  ensure  that  necessary  funds  are  available  for  the 
program.  The  Staff  of  the  Commission  (Staff)  filed  a  Motion  to  Estabhsh  Docket  on 
October  1, 1998,  asking  the  Commission  to  open  a  docket  for  this  purpose. 

Along  withits  motion.  Staff  filed  a  memorandum  as  Exhibit  A,  recommending  that 
the  Commission  continue  the  surcharge  at  the  rate  of  $0. 1 3  per  access  line  per  month, 
not  to  exceed  100  access  Unes  per  customer  per  location.  Staff  suggests  that  the 
Commission  continue  to  allow  local  exchange  companies  (both  incumbent  and 
competitive)  to  retain  $30  or  one  percent  of  the  surcharge  collected  each  month, 
whichever  is  greater.  Staff  also  recommends  that  the  Commission  direct  Staff  to 
review  the  surcharge  no  later  than  two  years  from  the  effective  date  of  its  order  in  this 
case. 

The  Commission  issued  an  order  on  November  3, 1998,  establishing  a  docket  to 
consider  the  issue  and  directing  parties  wishing  to  intervene  to  do  so  no  later  than 
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December  3 , 1 998 ,  and  to  file  their  responses  to  Staff  s  recommendation  no  later  than 
January  4,  1999.  The  Commission  granted  intervention  to  Southwestern  Bell 
Telephone  Company  (SWBT)  on  January  12,  1999.  Although  intervention  was 
granted  after  the  deadline  for  filing  responses  to  Staff  s  recommendation,  SWBT  did 
not  request  permission  to  file  late  comments,  and  no  comments  or  responses  were 
received. 

The  Commission  has  reviewed  Staffs  motion  to  open  docket  and  recommenda- 
tion and  finds  that  the  current  Relay  Missouri  surcharge  amount  is  just  and 
reasonable.  Missouri  law  requires  the  Commission  to  review  these  issues  periodi- 
cally, but  allows  review  no  more  often  than  annually.  §  209.259,  RSMo  1994. 
Accordingly,  the  Commission  will  direct  Staff  to  monitor  the  fund  in  light  of  the  issues 
set  out  in  its  recommendation,  conduct  a  review,  and  file  a  recommendation  with  the 
Commission  no  later  than  April  20, 2001. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  current  Relay  Missouri  surcharge  amount  and  retention  rate  are  just  and 
reasonable  and  shall  not  be  adjusted  at  this  time. 

2.  That  the  Staff  of  the  Commission  shall  monitor  the  Deaf  Relay  Service  and 
Equipment  Distribution  Program  fund  in  light  of  the  issues  set  out  in  its  recommendation, 
conduct  a  review,  and  file  arecommendation  with  the  Commission  no  later  than  April  20, 200 1 . 

3.  That  this  order  shall  become  effective  on  April  30, 1999. 

4.  That  this  case  may  be  closed  on  May  3,  1999. 

Lumpe,  Ch.,  Drainer,  Murray  and  Schemenauer,  CC,  concur. 
Crumpton,  C,  absent. 

Ruth,  Regulatory  Law  Judge 


In  the  Matter  of  the  AppUcation  of  Imperial  UtiUty  Corporation  for 
Permission  to  Sell  Certain  Assets  Used  and  Useful  by  It  in  the 
Provision  of  Sewer  Service  to  the  Public  to  Rock  Creek  Public 
Sewer  District  and  to  Cancel  Its  Certificates  of  Public  Conve- 
nience and  Necessity. 


Case  No.  SM-99-287 
Decided  April  22,  1999 


IMPERIAL  UTILITY  CORP. 


135 


8  Mo.  P.S.C.  3d 

Sewer  §4.  The  Commission  authorized  a  sewer  utility  to  sell  substantially  all  of  its  assets  to  a 
public  sewer  district. 

ORDERGRANTINGMOTION  TO  WITHDRAW,  CANCELING 
PROCEDURALSCHEDULEAND 
APPROVINGSALEOFSEWERSYSTEMASSETS 

OnDecember29, 1998,  Imperial  Utility  Corporation  (Imperial)  filed  an  Applica- 
tion with  the  Commission  seeking  approval  of  the  sale  of  substantially  all  its  assets 
used  in  the  provision  of  public  utility  service  to  Rock  Creek  Public  Sewer  District 
(Rock  Creek),  a  poUtical  subdivision  of  the  State  of  Missouri.  Imperial' s  Application 
also  asks  that  its  certificate  of  public  convenience  and  necessity  be  canceled.  An 
Order  and  Notice  was  issued  by  the  Commission  on  January  4, 1999,  directing  that 
interested  parties  be  notified  of  the  proposed  transaction.  The  Order  and  Notice 
indicated  that  anyone  wishing  to  intervene  in  this  matter  do  so  no  later  than  January 
15,  1999.  On  January  14,  Munaco  Development  Company,  Inc.  (Munaco)  and 
Money' s  Bldg.  &  Dev.,  Inc.  (Money' s)  filed  separate  applications  for  intervention. 
Munaco  and  Money's  were  granted  intervention  by  order  of  the  Commission  on 
January  27.  An  early  prehearing  conference  was  held  on  March  2,  and  a  proposed 
procedural  schedule  was  filed  by  the  parties  on  March  16.  On  March  25,  the 
Commission  issued  an  Order  Adopting  Procedural  Schedule.  This  matter  was  setfor 
hearing  on  September  8, 9  and  10, 1999. 

On  April  19,  Munaco  and  Money' s  filed  a  joint  Motion  to  Withdraw  Interven- 
tion. That  motion  indicated  that  Munaco  and  Money's  have  reached  a  separate 
agreement  with  Imperial  and  Rock  Creek  that  renders  their  intervention  moot. 
Munaco  and  Money's  motion  to  withdraw  will  be  granted  by  the  Commission. 

Following  the  withdrawal  of  the  intervenors,  the  remaining  parties  filed  a  Motion 
to  cancel  the  previously  established  procedural  schedule  as  none  of  the  remaining 
parties  desire  to  present  evidence  at  a  hearing.  The  requirement  for  a  hearing  is  met 
when  the  opportunity  for  hearing  has  been  provided  and  no  proper  party  has 
requested  the  opportunity  to  present  evidence.  State  ex  rel.  Rex  Deffenderfer 
Enterprises,  Inc.  v.PublicServiceConomission,  776  S.W.2d494, 496(Mo.  App.  1989). 
S  ince  no  one  has  requested  a  hearing,  the  Commission  may  grant  the  relief  requested 
based  on  the  verified  application. 

On  April  21 ,  the  Staff  of  the  Public  Service  Commission  (Staff)  filed  a  memoran- 
dum recommending  that  the  Commission  approve  the  sale  of  the  sewer  system  assets. 
The  memorandum  indicates  that  Imperial  was  granted  certificates  of  convenience  and 
necessity  in  Case  No.  17,825,  and  serves  approximately  2,990  customers,  almost  all 
of  whom  are  residential  customers .  Staff  s  memorandum  indicates  that  Rock  Creek 
currently  operates  a  sewer  collection  and  treatment  system  providing  service  to 
approximately  800  customers.  As  apolitical  subdivision,  Rock  Creek  is  not  subject 
to  the  Commission' s  jurisdiction. 


136 


IMPERIAL  UTILITY  CORP. 


8  Mo.  P.S.C.  3d 

Staff  believes  that  Rock  Creek  has  demonstrated  that  it  has  adequate  technical, 
managerial  and  financial  resources  to  provide  sewer  service  to  Imperial's  present 
customers.  In  fact,  Staff  believes  that  the  quality  of  service  received  by  Imperial' s 
customers  will  improve  after  the  sale.  Staff  indicates  that  Rock  Creek' s  acquisition 
of  the  Imperial  system  will  not  have  a  negative  impact  on  that  system,  nor  will  it  be 
detrimental  to  the  public  interest.  Staff  states  that,  in  the  long  term,  customer  rates 
for  service  provided  by  Rock  Creek  will  be  lower  than  rates  would  have  been  for 
Imperial  because  of  Rock  Creek' s  superior  abihty  to  provide  required  improvements 
to  the  sewer  system. 

Staff  suggests  that  Imperial' s  certificates  and  tariffs  should  not  be  canceled  until 
after  Imperial  notifies  the  Commission  that  the  sale  has  been  completed.  Staff  also 
indicates  that  two  formal  complaints  against  the  owners  of  Imperial  are  pending 
before  the  Commission  in  case  numbers  SC-99- 1 34  and  SC-99- 1 35.  Both  Complaints 
allege  that  the  owners  of  Imperial  have  failed  to  pay  their  Commission  assessments 
forfiscal  years  1997, 1998  and  1999.  Staffrecommendsthatthe  Commission  prohibit 
the  distribution  of  proceeds  resulting  from  Imperial' s  asset  sale  until  the  assessment 
payment  delinquencies  of  Imperial  and  House  Springs  Sewer  Company  are  satisfied. 
With  those  linoitations.  Staff  recommends  that  Imperial' s  Application  be  approved. 

The  Commission  has  considered  the  application  of  Imperial  along  with  the 
recommendation  of  Staff  and  concludes  that  the  application  for  sale  of  assets  should 
be  granted. 

ITISTHEREFOREORDERED: 

1.  That  the  Motion  to  Withdraw  Interventions,  filed  by  Munaco  Development 
Company,  Inc.  and  Money's  Bldg.  &  Dev.,  Inc.,  is  granted. 

2.  That  the  procedural  schedule  previously  adopted  in  this  case  is  canceled. 

3.  That  Imperial  Utility  Corporation  is  authorized  to  sell,  substantially  all  of  its  assets 
used  in  the  provision  of  public  utility  service  to  Rock  Creek  Public  Sewer  District,  a  political 
subdivision  of  the  State  of  Missouri,  as  described  in  its  Application. 

4.  That  upon  the  closing  of  the  asset  sale  authorized  by  this  order.  Imperial  Utility 
Corporation  shall  file  a  pleading  notifying  the  Commission  of  the  completion  of  the  sale. 

5.  That  the  proceeds  of  the  sale  of  the  assets  of  Imperial  Utility  Corporation  shall  not 
be  distributed  to  the  owners  of  that  corporation  until  such  time  as  the  assessment  payment 
delinquencies  involving  both  Imperial  Utility  Corporation  and  House  Springs  Sewer  Com- 
pany are  satisfied. 

6.  That  this  order  shall  become  effective  on  May  2,  1999. 

Lumpe,  Ch.,  Murray,  Schemenauer  and  Drainer,  CC,  concur 
Crumpton,  C,  absent 

Woodruff,  Regulatory  Law  Judge 
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In  the  Matter  of  the  Application  of  West  Elm  Place  Corporation  for 
Permission  to  Sell  Certain  Assets  Used  and  Useful  by  it 
in  the  Provision  of  Sewer  Services  to  the  Public  to  Rock  Creek 
Public  Sewer  District  and  to  Cancel  its  Certificates  of  Public 
Convenience  and  Necessity. 


Case  No.  SM-99-193 
Decided  April  22,  1999 


Evidence,  Practice  and  Procedure  §8.  Rates  §§18,  20,  32.  Sewer  §4.  The  sale  of  assets  of 
West  Elm  Place  Corporation,  a  regulated  private  public  utility  providing  sewer  services,  to  Rock 
Creek  Public  Sewer  District,  a  political  subdivision  and  unregulated  entity,  would  not  be  detrimental 
to  the  public  interest  and  is  approved,  even  though  the  West  Elm  customers'  costs  will  be  higher 
because  improvements  requiring  an  investment  of  several  million  dollars  will  be  necessary  to 
comply  with  stringent  limitations  on  effluent  produced  by  West  Elm's  sewer  system. 

ORDERAPPROVING  SALEOF  ASSETS 

West  ElmPlace  Corporation  (West  Elm)filed  an  application  with  theCommission 
on  November  2, 1998,  requesting  an  order  authorizing  the  sale  of  certain  assets  used 
and  useful  in  the  provision  of  sewer  services  to  the  pubhc  to  Rock  CreekPublic  Sewer 
District  (Rock  Creek) .  West  Elm  also  requested  the  Commission  cancel  its  certificates 
of  public  convenience  and  necessity  and  tariffs.  West  Elm  also  filed  a  Motion  for 
Expedited  Treatment  and  Motion  for  Issuance  of  Protective  Order  on  November  2. 
The  Motion  for  Expedited  Treatment  was  granted  and  the  Connmission  issued  its 
Order  and  Notice  with  a  shortened  time  for  intervention  requiring  filing  by  November 
27 .  No  interventions  were  filed.  The  Commission  issued  its  Order  Granting  Motion 
for  Protective  Order  on  November  1 3 . 

The  Apphcant  stated  that  West  Elm  is  aMissouri  corporation  duly  organized  and 
existing  imder  the  laws  of  the  state  of  Missouri  with  its  principal  place  of  business 
located  at  Arnold,  Missouri.  The  application  stated  that  West  Elm  is  a  pubUc  utility 
and  a  sewer  corporation  subject  to  the  jurisdiction  of  the  Public  Service  Commission. 
West  Elm  stated  that  it  received  certificates  of  public  convenience  and  necessity  to 
provide  sewer  service  in  Case  No.  16,489,  Case  No.  17,456,  Case  No.  SA-90-274,and 
Case  No.  SA-93-33 1 .  West  Elm  proposes  to  sell  substantially  all  of  its  assets  used 
in  the  provision  of  pubhc  utihty  service  to  Rock  Creek,  a  pohtical  subdivision  of  the 
state  of  Missouri.  These  assets  include  all  sewer  lines,  easements,  real  estate, 
treatment  plants,  vehicles,  office  and  storage  buildings,  and  related  equipment  and 
supplies.  West  Elm  stated  that  as  part  of  the  sale  transaction  Rock  Creek  requested 
that  West  Elm' s  certificates  of  public  convenience  and  necessity  be  canceled.  Rock 
Creek  I\iblic  Sewer  District  which  is  a  political  subdivision  of  the  state  of  Missouri 
does  not  need  a  certificate.  West  Elm  stated  that  it  will  discontinue  sewer  service 
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upon  completion  of  this  sale.  The  application  stated  that  the  transaction  would  not 
be  detrimental  to  the  public  interest. 

The  Staff  of  the  Commission  filed  its  Memorandum  onMarch  5 , 1 999,  recommend- 
ing approval  of  the  sale  of  assets.  Staff  noted  that  customers'  cost  for  services  from 
Rock  Creek  would  be  higher  than  they  currently  are.  Staff  stated  that  the  proposed 
sale  of  West  Elm' s  assets  to  Rock  Creek  would  result  in  substantial  cost  savings  once 
West  Elm' s  system  is  purchased  and  operated  by  Rock  Creek.  Staff  recommended 
that  the  Commission  approve  West  Elm's  sale  of  assets  to  Rock  Creek  with  three 
conditions :  ( 1 )  require  Rock  Creek  to  adopt  West  Elm' s  rates  until  improvements  are 
completed,  (2)  require  direct  notification  to  West  Elm' s  customers  of  the  terms  and 
conditions  of  the  contract,  and  (3)  require  West  Elm  to  file  formal  notification  of  the 
closing  of  the  sale  of  assets.  On  March  15,  Staff  filed  a  supplement  to  its  earlier 
memorandum  attaching  a  copy  of  the  letter  Staff  sent  to  Rock  Creek  regarding  its 
conditionalrecommendation. 

On  April  20, 1 999,  Staff  filed  its  memorandum  following  additional  negotiations 
and  discussions  with  the  parties  to  this  case.  Staff  amended  its  previous  position  and 
recommended  that  the  Commission  approve  the  sale  of  West  Elm' s  assets  to  Rock 
Creek  requesting  only  that  the  Commission  order  West  Elm  to  file  formal  notice  with 
the  Commission  notifying  the  Commission  when  the  sale  has  closed.  Staff  stated  that, 
in  the  short  term,  customers  of  West  Elm  may  be  required  to  pay  more  than  they  are 
paying  as  customers  of  West  Elm  now.  Staff  also  noted  that  the  long  term  economic 
and  environmental  benefits  from  the  sale  of  assets  from  West  Elm  to  Rock  Creek 
outweigh  the  short  term  concerns.  Staff  reported  that  stringent  limitations  on  effluent 
produced  by  West  Elm's  treatment  plants  will  require  several  milUon  dollars  of 
improvements  to  meet  such  limitations.  As  a  political  subdivision.  Staff  noted  that 
Rock  Creek  could  reduce  costs  by  escaping  taxation  applicable  to  a  private  service 
provider  and  by  financing  improvements  more  efficiently  through  issuance  of  tax- 
exempt  bonds.  Staff  also  requested  expedited  consideration  of  this  matter  and  that 
the  Commission  issue  its  order  as  soon  as  possible. 

The  Commission,  having  reviewed  West  Elm' s  appUcation  and  Staff' s  memoran- 
dums, finds  that  the  sale  of  assets  is  not  detrimental  to  the  public  interest  and  will 
be  approved.  The  Commission  wishes  to  be  assured  that  West  Elm  paid  its  Public 
Service  Commission  assessment  owed  to  the  Commission  before  its  certificates  and 
tariffs  are  canceled.  The  Commission  will  direct  Staff  to  file  a  status  report  about  the 
balance  of  West  Elm' s  assessment  owed  to  the  Commission.  West  Elm  will  be  ordered 
to  file  a  pleading  notifying  the  Conrniission  of  the  closing  of  the  asset  sale.  Upon 
receipt  of  such  notification,  the  Commission  will  cancel  West  Elm' s  certificate  and 
tariffs. 

ITISTHEREFOREORDERED: 

1.  That  the  application  filed  by  West  Elm  Place  Corporation  on  November  2, 1998, 
is  approved. 
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2.  That  West  Elm  Place  Corporation  is  authorized  to  sell  the  assets  set  out  in  the  Asset 
Purchase  and  Sale  Agreement  to  Rock  Crock  Public  Sewer  District. 

3.  That  West  Elm  Place  Corporation  shall  file  a  pleading  notice  informing  the 
Commission  of  the  closing  of  the  sale  of  assets. 

4.  That  Staff  of  the  Commission  shall  file  a  status  report  regarding  the  balance  of  the 
Public  Service  Commission  assessment  owed  to  the  Commission  by  West  Elm  Place 
Corporation  no  later  than  April  27,  1999. 

5.  That  this  order  shall  become  effective  on  May  2,  1999. 

Lumpe,  Ch.,  Murray,  Schemenauer  and  Drainer,  CC,  concur 
Crumpton,  C,  absent 

Register,  Regulatory  Law  Judge 


In  the  Matter  of  the  Application  of  Union  Electric  Company  d/b/a 
AmerenUE  for  a  Certificate  of  Public  Convenience  and  Neces- 
sity Authorizing  It  to  Construct,  Install,  Own,  Operate,  Control, 
Manage,  and  Maintain  Natural  Gas  Pipeline  Facilities  and  a 
Gas  Distribution  System  for  the  Public  in  a  Portion  of  St.  Charles 
County,  Missouri,  as  an  Expansion  of  Its  Presently  Certificated 
Area. 

In  the  Matter  of  the  Application  of  Laclede  Gas  Company  for  a 
Certificate  of  Public  Convenience  and  Necessity  Authorizing  It 
to  Construct,  Install,  Own,  Operate,  Control,  Manage,  and 
Maintain  a  Gas  Distribution  System  for  the  Public  in  a  Portion 
of  the  City  of  Wentzville,  Missouri,  as  an  Expansion  of  Its 
Presently  Certificated  Area. 

CaseNos.  GA-99-107  &  GA-99-236 
Decided  May  4,  1999 


Gas  §3. The  Commission  approved  a  stipulation  and  agreement  that  resolved  conflicting 
applications  for  establishment  of  service  areas  by  two  gas  utilities  in  and  near  Wentzville,  Missouri. 
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ORDER  APPROVINGSTIPULATION  AND  AGREEMENT 

On  September  15, 199 8,  Union  Electric  Company  d/b/aAmerenUE(UE)  filed  an 
application  for  a  certificate  of  public  convenience  and  necessity  for  authorization  to 
construct,  own,  and  operate  natural  gas  pipeline  facilities  and  a  gas  distribution 
system  for  the  pubUc  in  a  portion  of  St.  Charles  County.  UE's  application  was 
assigned  case  number  GA-99- 1 07 .  On  November  3 ,  Laclede  Gas  Company  (Laclede) 
was  granted  leave  to  intervene  in  the  UE  case.  Laclede  filed  its  own  application,  on 
November  24,  for  a  certificate  of  public  convenience  and  necessity  to  provide  gas 
service  to  a  portion  of  St.  Charles  County  that  overlaps  the  area  for  which  UE  seeks 
certification.  Laclede's  appUcation  was  assigned  case  number  GA-99-236.  On 
December  3,  the  Commission  issued  an  order  consolidating  the  UE  and  Laclede 
apphcations  into  a  single  proceeding.  The  Commission  granted  intervention  in  the 
consohdated  case  to  the  City  of  Wentzville  and  allowed  Missouri  Pipeline  Company 
to  participate  without  intervention.  A  procedural  schedule  was  adopted  by  the 
Commission  on  December  1 0  and  this  matter  was  set  for  hearing  on  March  1 7 , 1 8  and 
19,1999. 

On  March  1 6,  the  parties  filed  a  Motion  to  Suspend  Procedural  Schedule.  In  that 
motion  the  parties  indicated  that  they  had  been  able  to  reach  a  compromise  agreement 
and  that  they  expected  to  be  able  to  file  a  Stipulation  and  Agreement  that  would 
resolve  all  the  matters  at  issue.  The  Motion  asked  that  the  hearing  be  postponed.  On 
March  16,  the  Commission  issued  an  order  canceling  the  hearing. 

On  April  1 3 ,  UE,  Laclede,  the  Staff  of  the  Public  Service  Commission  (Staff),  the 
Office  of  the  Public  Counsel,  and  Missouri  Pipeline  Company  filed  a  Stipulation  and 
Agreement.  The  City  of  Wentzville  did  not  sign  the  Stipulation  and  Agreement. 
However,  on  April  14,  counselforthe  City  of  Wentzville  filed  a  letter  indicating  that 
the  city  does  not  oppose  the  Stipulation  and  does  not  intend  to  request  a  hearing. 
Therefore,  pursuant  to  4  CSR  240-2. 1 15(1)  the  Stipulation  and  Agreement  will  be 
treated  as  a  unanimous  stipulation  and  agreement. 

The  Stipulation  and  Agreement  indicates  the  parties'  agreement  that  the  Com- 
mission should  issue  a  certificate  of  convenience  and  necessity  to  UE  authorizing 
it  to  reinforce  its  existing  Curry  ville  to  Wentzville  feeder  system  by  constructing  and 
operating  a  natural  gas  pipehne  in  the  general  location  set  forth  in  Schedule  1  of  the 
Stipulation  and  Agreement.  The  Stipulation  and  Agreement  asks  that  the  Commis- 
sion divide  the  service  areas  near  Wentzville  between  UE  and  Laclede  as  provided 
in  schedules  attached  to  the  Stipulation  and  Agreement.  Furthermore,  the  Commis- 
sion is  asked  to  issue  Certificates  of  Convenience  and  Necessity  to  UE  and  Laclede 
to  allow  them  to  serve  their  respective  service  areas.  Finally,  prefiled  testimony  and 
schedules  submitted  by  several  witnesses  are  to  be  admitted  into  evidence  without 
the  necessity  of  those  witnesses  taking  the  stand. 

On  April  27, Staff  filed  suggestionsin  support  of  the  Stipulation  and  Agreement. 
Staff  indicates  that  UE  currently  is  certificated  to  provide  natural  gas  service  to 
Wentzville  and  adjacent  areas.  Those  adjacent  areas  are  composed  of  portions  of 
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unincorporated  St.  Charles  County.  Laclede  is  also  certificated  to  serve  unincorpo- 
rated St.  Charles  County.  In  order  to  avoid  conflicting  service  claims  from  the  two 
companies,  the  Staff  supports  the  idea  of  drawing  a  firm  dividing  line  between  the 
service  areas  of  the  two  gas  companies.  Such  a  service  territorial  boundary  is 
described  in  the  Stipulation  and  Agreement.  Both  companies  now  hold  the  necessary 
franchises  from  the  City  of  Wentzville  and  St.  Charles  County  to  allow  them  to  serve 
their  agreed  upon  territories.  Staff  recommends  that  the  Commission  accept  the 
Stipulation  and  Agreement  and  issue  the  requested  Certificates  of  Convenience  and 
Necessity. 

In  the  Stipulation  and  Agreement,  the  parties  waived  their  rights  to  present 
testimony,  cross-examine  witnesses,  present  oral  argument  or  briefs,  have  the 
transcript  read  by  the  Commission  and  to  judicial  review.  The  Commission  has  the 
legal  authority  to  accept  a  stipulation  and  agreement  as  offered  by  the  parties  as  a 
resolution  of  issues  raised  in  this  case,  pursuant  to  Section  536.060,  RSMo  Supp. 
1998. 

The  requirement  for  a  hearing  is  met  when  the  opportunity  for  hearing  has  been 
provided  and  no  proper  party  has  requested  the  opportunity  to  present  evidence. 
State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v.  Public  Service  Commission, 
776  S.W.2d494, 496  (Mo.  App.  1989).  Since  no  one  has  requested  a  hearing  in  this 
case,  the  Commission  may  grant  the  reUef  requested  based  on  the  Stipulation  and 
Agreement. 

mS  THEREFORE  ORDERED: 

1.  That  the  Stipulation  and  Agreement  iiled  on  April  13,  1999  by  Union  Electric 

Company  d/b/a  AmcrcnUE,  Laclede  Gas  Company,  the  Staff  of  the  Public  Service  Commis- 
sion, the  Office  of  the  Public  Counsel,  and  Missouri  Pipeline  Company  is  hereby  approved 
(See  Attachment  A). 

2.  That  the  prefiled  testimony  and  schedules  submitted  by  the  following  witnesses 
on  behalf  of  Union  Electric  Company  d/b/a  AmerenUE,  Laclede  Gas  Company,  and  the  Staff 
of  the  Public  Service  Commission  are  received  into  evidence: 

On  Behalf  of  UE: 

Robert  W.  Schmidt,  Direct,  Rebuttal  and  Surrebuttal 
Stephen  R.  Colyer,  Direct  and  Surrebuttal 
Robert  G.  Nichols,  Direct  and  Surrebuttal 
Scott  A.  Glaser,  Rebuttal 

On  Behalf  of  Laclede: 

Benjamin  O.  McReynolds,  Direct,  Rebuttal  and  Surrebuttal 
James  K.  Zeltmann,  Direct,  Rebuttal  and  Surrebuttal 
Michael  R.  Spotanski,  Direct,  Rebuttal  and  Surrebuttal 
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On  Behalf  of  Staff: 

Randy  L.  Flowers,  Rebuttal  and  Surrebuttal 
James  A  Gray,  Rebuttal  and  Surrebuttal 

3.  That  a  Certificate  of  Convenience  and  Necessity  is  granted  to  Union  Electric 
Company  d/b/a  AmerenUE  to  construct,  install,  own,  operate,  control,  manage  and  maintain 
natural  gas  pipeline  facilities  for  the  purpose  of  reinforcing  and  increasing  the  capacity  of  its 
existing  gas  distribution  system  in  the  Wentzville  District  Service  Area.  The  general  location 
of  the  natural  gas  pipeline  is  set  forth  in  Schedule  1  attached  to  the  Stipulation  and  Agreement. 
The  precise  location  of  the  Une  is  to  be  established  as  rights-of-way  are  secured  by  Union 
Electric  Company  d/b/a  AmerenUE. 

4.  That  a  Certificate  of  Convenience  and  Necessity  is  granted  to  Union  Electric 
Company  d/b/a  AmerenUE  to  provide  natural  gas  service  in  unincorporated  St.  Charles 
County  as  described  in  Schedules  2  and  3  attached  to  the  Stipulation  and  Agreement. 

5.  That  a  Certificate  of  Convenience  and  Necessity  is  granted  to  Laclede  Gas  Company 
to  provide  natural  gas  service  in  the  City  of  Wentzville  as  described  in  Schedules  2  and  4 
attached  to  the  Stipulation  and  Agreement. 

6.  That  a  Certificate  of  Convenience  and  Necessity  is  granted  to  Laclede  Gas  Company 
to  provide  natural  gas  service  in  the  following  specific  areas  within  the  city  limits  of  the  City 
of  Wentzville  north  of  Interstate  Highway  70: 

(a)  The  General  Motors  Assembly  Plant  site  annexed  into  the  city  limits  of 
Wentzville  pursuant  to  Ordinance  No.  741; 

(b)  AH  customers  of  Laclede  locatedin  Wentzville  which  Laclede  currently  serves 
through  the  main  that  serves  the  General  Motors  Assembly  Plant  site;  and 

(c)  Future  customers  located  in  the  areas  of  Wentzville  that  were  annexed 
pursuant  to  Ordinance  Nos.  760,  76 1 ,  762,  763,  764,  765,  766,  767,  769  and 
771  that  can  be  served  through  the  main  that  serves  the  General  Motors 
Assembly  Plant  Site,  which  ordinances,  together  with  a  map,  are  set  forth  in 
Schedule  5  attached  to  the  Stipulation  and  Agreement. 

7.  Union  Electric  Company  d/b/a  AmerenUE  and  Laclede  Gas  Company  shall  file 
tariffs  reflecting  the  changes  approved  in  this  Order  no  later  than  June  3,  1999.  The  tariffs 
shall  reference  these  case  numbers  and  shall  briefly  describe  the  territorial  boundary  lines 
established  by  this  Order. 

8.  That  this  order  shall  become  effective  on  May  14,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  andDrainer,  CC,  concur 
Woodruff,  Regulatory  Law  Judge 

EDITOR' S  NOTE:  The  Stipulation  and  Agreement  (Attachment  A)  in  this  case 
has  not  been  published.  If  needed,  this  document  is  available  in  the  official  case  files 
of  the  Missouri  Public  Service  Commission. 
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In  the  Matter  of  the  Industry  Report  on  the  Elimination  of  Protected 
Codes  in  the  816  and  913  NPAs. 

Case  No.  TO-99-439 
Decided  May  6,  1999 


Telecommunications  §§1,  8.  The  Commission  adopted  the  industry  recommendation  that  the 
Commission  eliminate  protected  codes  in  the  816  area  codes  for  those  telephone  exchange 
numbers  also  issued  in  the  913  area  code,  as  a  conservation  method  for  telephone  exchanges  in 
the  Kansas  City  metro  calling  area. 

ORDER  ADOPTTNGINDUSTRYREFORTANDRECOMMENDATION 

On  April  6,  1999,  the  Office  of  the  Public  Counsel  (Public  Counsel)  filed  an 
Application  Requesting  Expedited  Acceptance  and  Approval  of  the  Industry  Report 
and  Recommendation.  This  document  was  served  on  the  parties  to  Case  No.  TO-96- 
1  which  was  closed  on  January  26, 1 999  upon  the  request  of  the  Staff  of  the  Missouri 
Public  Service  Commission  (Staff). 

In  its  AppUcation  Requesting  Expedited  Acceptance  and  Approval  of  the 
Industry  Report  and  Recommendations,  Public  Counsel  indicated  that  elimination  of 
the  protected  codes  in  the  Kansas  City  metropolitan  area  was  considered  as  a  part 
of  the  NPA  planning  process.  However,  the  technical  committee  decided  to  postpone 
elimination  of  protected  codes  until  after  the  completion  of  the  NPA  relief  projects 
for  the  816/660  (Missouri)  and  913/785  (Kansas)  area  codes.  In  support  of  this 
decision  to  defer  the  eUmination  of  protected  codes,  PubUc  Counsel  referenced  the 
report  of  the  technical  committee  in  Case  No.  TO-96-1  from  October  1996. 

Public  Counsel  stated  that  on  January  5, 1999,  the  industry  code  administrator 
declared  the  816  and  913  NPAs  in  jeopardy  so  that  an  allocation  plan  could  be 
developed  to  ensure  that  all  NXXs  within  an  NPA  were  not  assigned  before  the 
supply  of  NXXs  could  be  replenished.  Public  Counsel  stated  that  to  replenish  the 
supply  of  NXXs  in  both  816  and  913  NPAs,  all  protected  codes  must  be  eUminated. 

Public  Counsel  stated  in  its  application  that  the  industry  group  recommends  the 
elimination  of  the  protected  codes  no  later  than  December  4, 1 999 .  The  participants 
in  developing  the  Industry  Report  included  the  following  entities: 

AT&T 

Citizens  Utility  Ratepayer  Board 

MCIWorldcom 

Lockheed  Martin-NANPA 

Southwestern  Bell  Wireless 

Aerial  Communications 

Nextel 

Cellular  One 
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Mobil  Radio  Comm. 
Grand  River  Mutual 
GIE 

Mobilephone 
AT&T  Wireless 
Sprint 

Southwestern  Bell  Telephone  Company 
Staff  of  the  Missouri  PSC 
Staff  of  the  Kansas  Corporation  Commission 
Office  of  the  Public  Counsel 
Public  Counsel  references  the  industry  group's  report  which  is  attached  to  the 
application. 

Public  Counsel  stated  in  its  application  that  the  Staff,  Public  Counsel  and  the 
industry  group  waive  hearing  on  the  matter  and  request  expedited  action  as  time  is 
of  the  essence  to  begin  technical  changes,  revise  directories  and  conduct  consumer 
education.  No  party  except  Public  Counsel  signed  the  application. 

On  April  15,  1999,  the  Commission  issued  its  Order  and  Notice  requiring  any 
interested  party  to  file  its  application  to  intervene  no  later  than  April  23, 1999. 

On  April  20,  MCI  Telecommunications  Corporation  (MCI) ,  an  MCI  WorldCom 
Company,  filed  an  application  to  intervene  stating  that  it  supports  Public  Counsel' s 
appUcation  and  that  it  does  not  seek  a  hearing.  MCI  stated  that  the  Conomission' s 
decision  will  affect  MCl's  interests  as  a  provider  of  interstate  telecommunications 
services  and  that  its  interests  are  different  than  those  of  the  general  pubhc.  MCI 
stated  that  the  intervention  of  MCI  in  this  proceeding  is  in  the  public  interest  because 
of  MCl's  interests  in  enhancing  competition,  and  because  of  its  expertise  in  the 
telecommunications  industry.  No  obj  ections  to  this  application  for  intervention  were 
received. 

On  April  22,  Southwestern  Bell  Telephone  Company  (S  WBT)  filed  its  applica- 
tion to  intervene  and  stated  that  it  does  not  oppose  Public  Counsel' s  request  but  does 
not  believe,  where  the  industry  parties  are  in  agreement,  that  Commission  approval 
is  necessary.  SWBT  stated  that  it  does  not  oppose  the  Commission's  involvement, 
but  it  believes  that  the  Staff  s  participation  in  the  industry  activities  serves  that  role 
in  uncontested  activities  such  as  this  one.  No  objections  to  this  application  for 
intervention  were  received. 

The  requirement  for  a  hearing  has  been  fulfilled  when  all  those  having  a  desire 
to  be  heard  are  offered  an  opportunity  to  be  heard.  If  no  proper  party  is  granted 
intervention,  and  neither  Staff  nor  Public  Counsel  files  a  request  for  a  hearing,  the 
Commission  may  determine  that  a  hearing  is  not  necessary.  State  ex  rel.  Rex 
Deffenderfer  Enterprises,  Inc.  v.  PubUc  Service  Commission,  776  S.W.2d494, 496 
(Mo.App.l989). 

The  Commission  has  reviewed  Public  Counsel's  request  and  the  other  plead- 
ings. The  Commission  finds  that  MCI  and  SWBT  have  an  interest  in  this  proceeding 
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and  intervention  shall  be  granted.  The  Commission  has  not  received  any  notice  of 
opposition  or  objections  to  Public  Counsel' s  request  and,  therefore,  the  Commission 
will  approve  and  adopt  the  Industry  Report  on  the  EUmination  of  Protected  Codes 
in  the  8 1 6  and  913  NPAs ,  adopting  the  recommendation  to  eliminate  the  protected 
codes  in  the  816  area  code. 

ITISTHEREFOREORDERED: 

1.  That  the  Application  for  Intervention  filed  by  MCI  Telecommunications  Corpo- 
ration (MCI),  an  MCI  WorldCom  Company,  on  April  20,  1999,  is  granted. 

2.  That  the  Application  for  Intervention  filed  by  Southwestern  Bell  Telephone 
Company,  on  April  22,  1999,  is  granted. 

3.  That  the  Industry  Report  on  the  Elimination  of  Protected  Codes  in  the  8 1 6  and  913 

NPAs,  dated  March  20,  1999,  filed  on  April  6,  1999,  is  approved  and  adopted  by  the 
Commission  and  the  recommendations,  as  listed  in  the  Industry  Report  under  Paragraph  VIII. 
Industry  Plan,  are  approved. 

4.  That  this  order  shall  become  effective  on  May  13, 1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Register,  Regulatory  Law  Judge 


The  Staff  of  the  Missouri  Public  Service  Commission,  Complainant, 
V.  Miller  Telephone  Company,  a  Missouri  Corporation,  Re- 
spondent. 

Case  No.  TC-98-350 
Decided  May  6,  1999 


Telecommunications  §  11.  The  Commission  approved  a  stipulation  and  agreement  whereby 
Miller  Telephone  Company  agreed  to  reduce  its  earnings  on  an  annual  basis  by  approximately 
$90,708.  As  part  of  the  stipulation  and  agreement,  the  Commission  authorized  the  company  to 
adopt  new  depreciation  rates  that  are  consistent  with  the  Commission  Staffs  generic  depreciation 
rates  for  small  companies. 

Telecommunications  §  §14,  31.  The  Commission  approved  a  stipulation  and  agreement 
whereby  Miller  Telephone  Company  agreed  to  reduce  its  earnings  on  an  annual  basis  by 
approximately  $90,708.  The  stipulation  and  agreement  eliminated  the  company's  Touchtone 
additive  and  authorized  the  company  to  adopt  new  depreciation  rates  that  are  consistent  with  the 
Commission  Staffs  generic  depreciation  rates  for  small  companies.  The  Commission  rejected 
an  intervenor's  proposal  to  bring  interLATA  and  intraLATA  access  rates  to  parity. 
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APPEARANCES 

William  K.  Haas,  Senior  Counsel,  Missouri  Public  Service  Commission,  Post 
Office  Box  360,  Jefferson  City,  Missouri  65102,  for  the  staff  of  the  Missouri  Public 
Service  Commission. 

W.R.  England,  III,  Brydon,  Swearengen& England,  P.C.,  3 12  East  Capitol  Avenue, 
Post  Office  Box  456,  Jefferson  City,  Missouri  65 1 02,  for  Miller  Telephone  Company. 

Paul  S.  DeFord,  Lathrop  &  Gage,  2345  Grand  Boulevard,  Suite  2500,  Kansas  City, 
Missouri  64108,  for  AT&T  Communications  of  the  Southwest,  Inc. 

Leo  J.  Bub,  Senior  Counsel,  Southwestern  Bell  Telephone  Company, 
One  Bell  Center,  Room  3518,  St.  Louis,  Missouri  63101,  for  Southwestem  Bell 
Telephone  Company. 

Michael  F.  Dandino,  Senior  PubUc  Counsel,  Office  of  the  Public  Counsel,  Post 
OfficeBox7800,JeffersonCity,Missouri65102,fortheOfficeofthePublic  Counsel 
and  the  public. 

REGULATORYLAWJtlDGE:  VickyRuth. 

REPORT  AND  ORDER 
Procedural  History 

OnFebruary  13, 1998,theStaffoftheMissouriPubUcServiceCommission  (Staff) 
filed  a  complaint  against  Miller  Telephone  Company  (Miller)  regarding  the  rates  and 
charges  of  Miller.  The  complaint  notes  that  Staff  completed  an  audit  of  Miller' s  books 
and  records  and  has  concluded  that  Miller's  rates  are  unreasonable  and  that  its 
revenues  should  be  reduced  by  $100,000  on  an  annual  basis.  The  motion  further 
noted  that  Staff  discussed  the  results  of  its  audit  with  Miller  and  requested  that  Miller 
modify  its  rates  and  charges,  but  that  those  discussions  did  not  reach  a  satisfactory 
conclusion  from  the  Staff's  perspective. 

OnFebruary  23, 1998, the CommissionissueditsNoticeofComplaintdirecting 
Miller  to  answer  by  March  25, 1998.  AtMiller's  request,  the  Commission  granted  the 
company  an  additional  two  weeks,  from  March  25, 1998,  to  April  8, 1998,  in  order  to 
answer  or  satisfy  the  complaint.  OnApril  8, 1998,  the  parties  filedaStipulationand 
Agreement.  Staff  stated  in  the  stipulation  that  it  conducted  a  per-book  review  of 
Miller's  earnings  based  upon  the  twelve  months  ending  June  30,  1997.  Staff  and 
Miller  executed  a  Stipulation  and  Agreement  resolving  the  issues  surrounding 
Staff  s  audit. 

On  April  13,  1998,  the  Commission  issued  an  Order  Giving  Notice  and  Setting 
Intervention  Period.  This  order  provided  that  any  party  wishing  to  intervene  shall 
file  an  application  to  do  so  no  later  than  May  13, 1998.  On  that  date,  Southwestem 
Bell  Telephone  Company  (SWBT)  and  AT&T  Conmiunications  of  the  Southwest, 
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Inc.  (AT&T),  filed  applications  to  intervene.  The  Commission  issued  an  order 
granting  the  intervention  applications  of  SWBT  and  AT&T  on  May  27,  1998. 

The  May  27  order  also  scheduled  a  prehearing  conference  for  June  16, 1998,  and 
directed  the  parties  to  file  a  proposed  procedural  schedule.  OnJune  19, 1998,theStaff 
filed  aMotion  to  Establish  Procedural  Schedule,  and  the  Commission  issued  an  Order 
Adopting  Procedural  Schedule  on  July  20, 1998.  Directtestimonywas  filed  onbehalf 
ofStaffand  Miller  on  August  6, 1998.  StaffandMillerfiled  additional  direct  testimony 
onAugust  10, 1998.  AT&TandMillerfiledrebuttaltestimonyonSeptember  14, 1998, 
andSWBT,Staff,andMillerfiledsurrebuttaltestimonyon October  13, 1998.  Miller 
filed  an  additional  affidavit  on  October  15, 1998. 

The  parties  filed  a  Hearing  Memorandum  on  October  27, 1998,  and  an  evidentiary 
hearing  was  held  on  November  20,  1998.  During  the  hearing,  the  Commission 
reserved  Exhibit  Nos.  13-16  for  the  late  filing  of  exhibits  offered  in  response  to 
questions  raised  during  the  hearing.  Although  the  parties  were  given  the  opportunity 
to  make  objections  to  these  late-filed  exhibits,  no  objections  were  filed.  Miller  filed 
an  initial  brief  on  January  13,  1999,  and  Staff  and  SWBT  filed  initial  briefs  on 
January  14, 1999.  OnPebruary  1, 1999,  Miller,  Staffand  SWBT  filed  notices  that  they 
would  not  be  filing  reply  briefs .  On  the  same  date,  AT&T  filed  a  reply  brief  The  Office 
of  the  Public  Counsel  (Public  Counsel)  did  not  file  either  initial  or  reply  briefs. 

OnPebruary  24, 1999,  Miller  filed  a  motion  to  strike  the  reply  brief  of  AT&T.  MiUer 
argued  that  AT&T  was  the  only  party  to  object  to  the  Stipulation  and  Agreement, 
and  that  it  is  unlikely  that  a  hearing  would  have  been  held  if  not  for  AT&T's 
intervention.  Miller  alleged  that  due  to  AT&T' s  failure  to  file  an  initial  brief,  the  other 
parties  declined  the  opportunity  to  file  reply  briefs  since  the  absence  of  an  initial  brief 
from  AT&T  left  nothing  warranting  a  response .  AT&T  filed  a  response  on  March  8, 
1999,  and  argued  that  an  initial  brief  is  not  required  in  order  for  AT&T  to  reply  to  the 
initial  briefs  of  other  parties.  AT&T  alleged  that  it  exercised  its  prerogative  to  merely 
reply  to  the  contentions  of  the  other  parties  as  opposed  to  filing  an  initial  brief  itself. 
The  Commission  issued  an  order  denying  the  motion  to  strike  on  March  23, 1999. 

Findings  of  Fact 

The  Missouri  Pubhc  Service  Commission  has  considered  all  of  the  competent  and 
substantial  evidence  upon  the  whole  record  in  order  to  make  the  following  findings 
of  fact.  The  Commission  has  also  considered  the  positions  and  arguments  of  all  the 
parties  in  making  these  findings.  Failure  to  specifically  address  a  particular  item 
offered  into  evidence  or  a  position  or  argument  made  by  a  party  does  not  indicate 
that  the  Commission  has  not  considered  it.  Rather,  the  omitted  material  was  not 
dispositive  of  the  issues  before  the  Commission. 

I  Uncontestedlssues 

The  Stipulation  and  Agreement  submitted  by  Staff  and  Miller  contains  several 
provisions  that  did  not  draw  objection  from  any  party.  Those  provisions  are: 
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A.  Revenue  Reduction 

The  Stipulation  and  Agreement  provides  that  Miller' s  earnings  will  be  reduced 
on  an  annual  basis  by  approximately  $90,708,  which  is  approximately  the  level  of 
excess  earnings  identified  in  the  Staffs  audit. 

B.  Removal  of  Touchtone  Charges 

The  Stipulation  and  Agreement  would  eliminate  Miller's  existing  Touchtone 
additive,  resulting  in  a  decrease  in  annual  local  service  revenue  of  $18,264. 

C.  Depreciation  Rates 

The  Stipulation  and  Agreement  authorizes  Miller  to  adopt  new  depreciation  rates 
that  are  consistent  with  Staff  s  "generic"  depreciation  rates  for  small  companies.  The 
Staff  provided  a  schedule  which  shows  the  revenue  requirement  impact  resulting 
from  the  adoption  of  the  stipulated  depreciation  rates  is  $1,934. 

D.  Amortization 

Miller  is  constructing  a  new  building  to  connect  the  central  office  switch  and 
business  office  buildings  and  is  replacing  backbone  feeder  cables  with  fiber  optic 
cable.  Miller  is  also  replacing  its  analog  carrier.  Miller  previously  obtained 
Commission  approval  to  borrow  $2,098,600  for  this  construction.  The  Stipulation  and 
Agreement  authorizes  Miller  to  book  a  special  amortization  of  $6,037  per  month 
($72,444  per  year),  for  the  duration  of  Miller's  modernization  and  construction 
program,  and  until  the  Commission  approves  a  request  by  Miller  to  end  it.  The  $72,444 
represents  the  difference  between  total  overeamings  ($90,708)  and  the  elimination 
of  the  touchtone  charge  ($18,264).  The  special  amortization  will  be  used  as  a 
permanent  reduction  in  Miller' s  rate  base  calculation. 

The  Connmission  notes  that  under  the  terms  of  the  Stipulation  and  Agreement, 
Miller  agrees  to  provide  the  Commission's  Accounting  Staff  with  semiannual 
financial  statements  in  such  detail  as  to  specifically  identify  the  special  amortization. 
The  Commission  will  require  the  Staff  to  provide  an  annual  update  or  report  to  the 
Commission  regarding  the  status  of  the  special  amortization  and  the  method  by  which 
the  new  assets  are  booked. 

IL     Contested  Issues 

A.    Approval  of  the  Stipulation  and  Agreement 

The  Staff,  Miller  and  Public  Counsel  argued  that  the  Commission  should  approve 
the  Stipulation  and  Agreement.  S  WBT  did  not  oppose  the  Commission' s  approval 
of  the  Stipulation  and  Agreement  in  this  case. 

AT&T  argued  that  this  complaint  proceeding  is  the  proper  forum  to  address 
Miller' s  intrastate  access  service  rates.  AT&T  alleged  that  the  Commission  should 
rej  ect  the  Stipulation  and  Agreement  and  address  the  current  rate  disparity  between 
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Miller's  intrastate  interLATA  and  intrastate  intraLATA  access  service  rates. 
B.    Parity  Between  InterLATA  and  IntraLATA  Access  Rates 

The  major  contested  issue  is  whether  Miller' s  access  rates  should  be  redesigned 
to  bring  interLATA  and  intraLATA  access  rates  to  parity.  Staff  argued  that  although 
Carrier  Common  Line  (CCL)  rate  parity  has  been  achieved  for  other  companies,  the 
Commission  has  stated  in  a  recent  decision'  that  the  impact  on  the  company' s  access 
customers  must  be  mitigated  where  possible  during  the  period  of  transition  to  a 
competitive  environment.  Staff  stated  that  in  regard  to  the  switched  access 
customers  of  Miller,  CCL  rate  parity  would  simply  translate  into  a  rate  increase  for 
intraLATA  traffic.  Staff  also  envisioned  that  subsequent  future  proceedings  might 
provide  other  avenues  to  achieve  CCL  rate  parity.  In  addition.  Staff  argued  that  any 
overearnings  the  company  might  be  experiencing  will  be  short-lived  in  that  once  the 
company  completes  its  modernization  and  upgrade  program,  it  will  no  longer  be 
experiencing  any  overearnings.  Based  on  these  considerations.  Staff  recommended 
the  Commission  reject  the  proposal  to  achieve  Carrier  Common  Line  rate  parity. 

Miller  noted  that  although  it  is  not  opposed  to  the  concept  of  bringing  its 
interLATA  and  intraLATA  access  rates  to  parity,  it  does  not  believe  that  this  is  the 
case  in  which  to  do  so.  Miller  stated  that  setting  access  rates  at  parity  in  this  case 
would  shift  access  expense  from  one  group  of  customers  (i.e.,  interLATA)  to  another 
group  of  customers  (i.e. ,  intraLATA),  and  would  likely  create  additional  controversy. 

The  Office  of  the  Public  Counsel  (Public  Counsel)  indicated  that  it  supports  the 
approval  of  the  Stipulation  and  Agreement  and  indicated  that  no  further  adjustment 
to  rate  design  is  necessary  at  this  time. 

AT&T,  however,  recommended  that  the  Commission  set  the  originating  and 
terminating  CCL  rate,  for  both  interLATA  and  intraLATA  service,  at  $0.0367  per 
access  minute  of  use.  AT&T  argued  that  setting  the  originating  and  terminating  CCL 
rates  for  both  interLATA  and  intraLATA  access  service  at  the  same  level  provides 
a  more  equitable  apportionment  of  the  CCL  cost/contribution  recovery  to  Miller' s 
intrastate  access  customers. 

SWBT  opposed  AT&T's  proposal  to  change  access  rates,  arguing  that  AT&T 
seeks  to  redesign  those  rates  to  benefit  itself.  SWBT  noted  that  AT&T  proposed 
to  significantly  decrease  interLATA  rates  (which  are  the  access  rates  AT&T 
primarily  pays)  and  fund  that  decrease  by  increasing  rates  to  Miller' s  intraLATA 
access  customers  (primarily  SWBT).  SWBT  alleged  that  it  is  inappropriate  to  require 
intraLATA  access  customers  to  fund  this  rate  decrease  for  interLATA  access 
customers.  SWBT  argued  that  increasing  intraLATA  access  rates  as  proposed  by 
AT&T  would  put  upward  pressure  on  short-haul  toll  rates,  and  would  also  discour- 
age IXCs  from  offering  intraLATA  toll  services  in  Miller' s  exchanges  and  participat- 
ing in  the  intraLATA  presubscription  process  there. 


'  Case  No.  TR-97-567,  In  the  Matter  of  the  Tariff  Filing  of  ALLTEL  Missouri,  Inc.,  to 
Consolidate  Its  Access  Rate  Tariffs,  Report  and  Order  adopted  August  27,  1998. 
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AT&T' s  position  must  be  rejected.  Although  Common  Carrier  Line  (CCL)  rate 
parity  has  been  achieved  for  some  companies,  the  Commission  finds  that  the  impact 
on  access  customers  if  a  factor  which  should  be  considered  and  mitigated  where 
possible.  Although  AT&T's  proposal  may  be  revenue-neutral  to  Miller,  it  would 
increase  access  rates  for  Miller' s  intraLATA  access  customers  by  decreasing  rates 
for  the  interLATA  access  customers.  In  this  instance,  the  Commission  declines  to 
require  the  parties  to  bring  interLATA  and  intraLATA  access  rates  to  parity  as 
proposed  by  AT&T. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law: 

Miller  is  a  local  exchange  telecommunications  service  provider  as  defined  under 
Section  392.410,RSMoSupp.  1998,and,therefore,issubjecttothejurisdictionofthe 
Missouri  Public  Service  Commission  under  Chapters  386  and  392,  RSMo. 

The  Commission  has  the  legal  authority  to  approve  a  stipulation  and  agreement 
as  offered  by  the  parties  as  a  resolution  of  issues  raised  in  this  case,  pursuant  to 
Section  536.060,  RSMo  Supp.  1998. 

Orders  of  the  Commission  must  be  based  upon  competent  and  substantial 
evidence  on  the  record.  §  536.140,  RSMo  1994.  Based  upon  its  findings  of  fact,  the 
Commission  concludes  that  the  Stipulation  and  Agreement  submitted  by  Miller  and 
Staff  should  be  approved. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  Stipulation  and  Agreement  filed  by  Miller  Telephone  Company  and  the 
Staff  of  the  Missouri  Public  Service  Commission  on  April  8,  1998,  is  hereby  approved 

[see  Attachment  A). 

2.  That  the  Staff  of  the  Missouri  Public  Service  Commission  shall  provide  the 
Commission  with  an  annual  update  of  Miller's  financial  statements  in  such  detail  as  to 
specifically  identify  the  status  of  the  special  amortization  and  the  method  by  which  the  new 
assets  are  booked.  The  annual  update  shall  be  filed  in  a  new  docket  within  one  year  of  the 
effective  date  of  this  order. 

3.  That  those  motions  and  objections  not  specifically  ruled  on  in  this  order  are  hereby 
denied  or  overruled. 

4.  That  late-filed  exhibits  numbered  1 3- 1 6  are  received  into  evidence. 

5.  That  this  Report  and  Order  shall  become  effective  on  May  18, 1999. 

Lumpe,  Ch.,  Crumpton  and  Drainer,  CC,  concur.  Murray  and  Schemenauer,  CC, 
dissent,  with  dissenting  opinions  attached. 
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EDITOR' S  NOTE:  Attachment  A,  the  Stipulation  and  Agreement  in  this  case,  has 
not  been  published.  If  needed,  this  document  is  available  in  the  official  case  files  of 
the  Missouri  Public  Service  Commission. 


Dissenting  Opinion  of  Commissioner  Connie  Murray 

I  respectfully  dissent  from  the  majority  opinion.  For  the  reasons  articulated  in 
the  Dissenting  Opinion  of  Commissioner  Schemenauer,  I  wouldrejectthe  Stipulation 
and  Agreement. 


Dissenting  Opinion  of  Commissioner  Robert  G.  Schemenauer 

1  respectfully  dissent  from  the  majority  opinion  regarding  the  disposition  of  the 
overearnings  of  Miller  Telephone  Company  (Miller). 

It  is  not  in  the  pubUc  interest  to  reward  Miller  with  an  open-ended  special  annual 
amortization  of  $72,444  after  it  has  overeamed  $  100,000  annually  at  the  expense  of 
Missouri  telephone  subscribers. 

Staff  presented  a  weak  argument  in  recommending  this  accounting  sleight  of 
hand.  It  assumed  that  Miller  could  justify,  and  would  request  and  receive,  a  rate 
increase  after  the  modernization  project  was  completed.  This  is  unfounded  specu- 
lation on  the  part  of  Staff. 

A  better  resolution  would  have  been  to  reduce  both  the  interlata  and  intralata 
originating  and  terminating  CCL  rates  by  the  full  $72,444.  These  exorbitant  rates  are 
being  paid  by  all  Missouri  telephone  subscribers  who  call  into  or  out  of  Miller's 
exchange. 

Staff  suggestions  that  the  disparity  between  CCL  rates  and  their  reduction  could 
be  considered  in  another  docket  are  neither  expedient  nor  justified .  Miller' s  CCL  rates 
should  have  been  addressed  to  the  extent  possible  in  this  case.  Staff  additionally 
suggested  that  Miller's  CCL  rates  could  be  reduced  by  shifting  the  cost  to  the 
Missouri  Universal  Service  Fund  when  it  is  implemented.  This  is  another  accounting 
sleight  of  hand.  The  telephone  subscribers  of  Missouri  will  still  be  paying  these  rates 
albeit  under  a  different  name. 

For  these  reasons  and  others  I  respectfully  dissent  and  pray  that  further  creative 
accounting  maneuvers  that  reward  overearning  companies  are  disposed  of  before 
being  included  in  a  proposed  Stipulation  and  Agreement. 
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In  the  Matter  of  the  Investigation  into  the  Earnings  of  Mid- 
Missouri  Telephone  Company. 

Case  No.  TR-98-343 
Decided  May  6,  1999 


Telecommunications  §  11.  After  hearing,  the  Commission  approved  a  non-unanimous 
stipulation  and  agreement  that  decreased  the  company's  annualized  revenue  requirement  by 
$254,504.75.  As  part  of  that  agreement,  the  company  was  authorized  to  adopt  new  depreciation 
rates  that  are  consistent  with  the  Commission  Staff's  generic  depreciation  rates  for  small 
telephone  companies. 

Telecommunications  §  14.  After  hearing,  the  Commission  approved  a  non-unanimous 
stipulation  and  agreement  that  decreased  the  company's  annualized  revenue  requirement  by 
$254,504.75.  The  agreement  reduced  interLATA  access  rates  and  removed  the  intraLATA 
Carrier  Common  Line  cap.  Included  in  the  agreement  is  the  elimination  of  the  company's 
Touchtone  additive  and  the  authorization  of  new  depreciation  rates  that  are  consistent  with  the 
Commission  Staffs  generic  depreciation  rates  for  small  telephone  companies.  The  Commission 
also  allowed  the  company  to  retire  existing  plant,  resulting  in  an  extraordinary  amortization  of 
approximately  $1,250,000,  to  be  amortized  at  a  rate  of  $250,000  for  five  years. 
Telecommunications  §  39.  After  hearing,  the  Commission  approved  a  non-unanimous 
stipulation  and  agreement  that  decreased  the  company's  annualized  revenue  requirement  by 
$254,504.75.  The  agreement  reduced  interLATA  access  rates  and  removed  the  intraLATA 
Carrier  Common  Line  cap.  Included  in  the  agreement  is  the  elimination  of  the  company's 
Touchtone  additive  and  the  authorization  of  new  depreciation  rates  that  are  consistent  with  the 
Commission  Staffs  generic  depreciation  rates  for  small  telephone  companies.  The  Commission 
also  allowed  the  company  to  retire  existing  plant,  resulting  in  an  extraordinary  amortization  of 
approximately  $1,250,000,  to  be  amortized  at  a  rate  of  $250,000  for  five  years. 

APPEARANCES 

Craig  S.  Johnson,  Andereck,  Evans,  Milne,  Peace  &  Baumhoer,  305  EastMcCarty 
Street,  Post  Office  Box  1438,  Jefferson  City,  Missouri  65102,  for  Mid-Missouri 
Telephone  Company. 

Leo  J.  Bub,  Senior  Counsel,  Southwestern  Bell  Telephone  Company,  One  Bell 
Center,  Room  3518,  St.  Louis,  Missouri  63101,  for  Southwestern  Bell  Telephone 
Company. 

Paul  S.  DeFord,  Lathrop  &  Gage,  2345  Grand  Boulevard,  Suite  2500,  Kansas  City, 
Missouri  64 1 08-2684,  for  AT&T  Communications  of  the  Southwest,  Inc . 

MichaelF.  Dandino,  Senior  Public  Counsel,  andShannon  Cook,  Legal  Counsel, 
Office  of  the  Public  Counsel,  Post  Office  Box  76800,  Jefferson  City,  Missouri  65 1 02, 
for  the  Office  of  the  Public  Cotmsel  and  the  public. 

Carol  M.  Keith,  Assistant  General  Counsel,  and  David  J.  Stueven,  Assistant 
General  Counsel,  Missouri  Public  Service  Commission,  Post  Office  B  ox  3 60,  Jefferson 
City,  Missouri  65 1 02,  for  the  staff  of  the  Missouri  PubUc  Service  Commission. 


REGULATORYLAW  JUDGE:    Vicky  Ruth. 
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REPORT  ANDORDER 
Procedural  History 

On  February  13,1 998,  the  Staff  of  the  Missouri  Public  Service  Commission  (Staff) 
filed  a  Motion  to  Open  Docket.  The  motion  indicated  that  Staff  had  conducted  a  per 
book  review  of  the  earnings  of  Mid-Missouri  Telephone  Company  (MMTC).  The 
Staff's  review  was  based  upon  the  twelvemonths  ending  December  31,  1996, 
updated  to  November  30, 1997 .  The  motion  noted  that  Staff  and  MMTC  had  executed 
the  attached  Stipulation  and  Agreement  to  resolve  all  issues  surrounding  the  audit 
performed  by  Staff  and  the  results  of  that  audit.  The  Stipulation  and  Agreement  was 
attached  to  the  motion,  and  Staff  requested  that  the  Commission  approve  the 
Agreement.  The  Staff  filed  an  addendum  to  the  Stipulation  and  Agreement  on 
March  3,  1998,  in  which  it  detailed  the  depreciation  agreement  between  Staff  and 
MMTC.  On  March  17, 199 8,  MMTC  filed  a  schedule  that  provided  the  rate  design 
changes  in  the  Stipulation  and  Agreement.  MMTC  inadvertently  submitted  the 
wrong  schedule  and  corrected  this  error  on  March  23, 1 998,  by  filing  a  new  schedule. 

On  February  27,  1998,  the  Commission  issued  an  Order  Establishing  Case, 
Rejecting  Tariff  Sheets,  Giving  Notice,  Setting  Intervention  Period,  and  Granting 
Protective  Order.  The  order  provided  that  any  party  wishing  to  intervene  shall  file 
an  application  to  do  so  no  later  than  March  30, 1998.  Southwestem  Bell  Telephone 
Company  (SWBT)  filed  an  Application  to  Intervene  and  Request  for  Hearing  on 
March  30, 1998.  On  the  same  date,  AT&T  Communications  of  the  Southwest,  Inc. 
(AT&T),  also  filed  an  Application  to  Intervene.  On  April  8, 1998,  the  Commission 
issued  an  order  granting  the  intervention  appUcations  of  SWBT  and  AT&T. 

The  April  8  order  also  scheduled  a  prehearing  conference  for  April  21, 1998,  and 
directed  the  parties  to  file  a  proposed  procedural  schedule.  Staff  filed  a  Motion  to 
EstabUshProcedural  Schedule  on  April  30, 1998,  and  the  Commissionissuedan  Order 
Adopting  Procedural  Schedule  on  May  29, 1998.  Directtestimony  was  filed  on  behalf 
of  MMTC  and  Staff  on  July  20, 1998,  and  rebuttal  testimony  was  filed  on  behalf  of 
AT&T  and  SWBT  on  August  3 1 , 1 998 .  Surrebuttal  testimony  was  filed  on  Septem- 
ber 28, 1998,  onbehalf  of  MMTC,  SWBT,  AT&T,  and  Staff. 

On  October  8,  1998,  MMTC  filed  a  Motion  for  Continuance  of  Hearing  and 
Extension  of  Hearing  Memorandum  Date,  as  one  of  its  witnesses, 
Mr.  Robert  Schoonmaker,  was  unavailable  on  the  scheduled  hearing  dates  of 
October  29-30, 1998.  The  motion  stated  that  MMTC  confirmed  with  the  other  parties 
that  continuing  the  case  to  December  16  and  17, 1998,  was  acceptable.  TheCommis- 
sion  issued  an  order  modifying  the  procedural  schedule  on  October  19,  1999, 
rescheduling  the  hearing  to  December  16and  17, 1998.  In  addition,  the  Commission 
extended  thedeadUneforfilingtheHearingMemorandumftom  October  15, 1998,  to 
December  1,1998. 

The  parties  filed  the  Hearing  Memorandum  on  December  1 , 1 998,  and  an  eviden- 
tiary hearing  was  held  on  December  16, 1998.  During  the  hearing,  the  Commission 
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reserved  Exhibit  Nos.  18-23  for  the  late  filing  of  exhibits  offered  in  response  to 
questions  raised  during  the  hearing.  Although  the  parties  were  given  the  opportunity 
to  make  objections  to  these  late-filed  exhibits,  no  objections  were  filed. 

The  Commission  conducted  a  local  public  hearing  on  February  9,  1999,  in 
Pilot  Grove,  Missouri.  The  local  public  hearing  had  originally  been  scheduled  for 
January  13,  1999,  but  was  rescheduled  due  to  adverse  weather  conditions.  Staff, 
MMTC,  AT&T,  and  S  WBT  filed  initial  briefs  on  March  1 0, 1 999,  and  reply  briefs  on 
March  25, 1999.  TheOfficeofthePubhcCounsel(PubhcCounsel)didnot  file  either 
initial  or  reply  briefs . 

Pending  Motion 

On  April  19,1 999,  MMTC  filed  a  Motion  for  Expedited  Consideration  of  Stipu- 
lation. The  motion  requested  that  the  Commission  issue  its  decision  on  or  before 
May  1 , 1 999,  due  to  deadlines  which  MMTC  is  subject  to  in  other  dockets  involving 
related  or  dependent  issues.  Although  the  Commission  agrees  that  a  prompt 
decision  will  be  beneficial  to  all  parties,  the  request  does  not  allow  the  Commission 
adequate  time  to  render  a  decision. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission  has  considered  all  of  the  competent  and 
substantial  evidence  upon  the  whole  record  in  order  to  make  the  following  findings 
of  fact.  The  Commission  has  also  considered  the  positions  and  arguments  of  all 
parties  in  making  these  findings.  Failure  to  specifically  address  a  particular  item 
offered  into  evidence  or  a  position  or  argument  made  by  a  party  does  not  indicate 
that  the  Commission  has  not  considered  it.  Rather,  the  omitted  material  was  not 
dispositive  of  the  issues  before  the  Conomission. 

I     Uncontested  Issues 

The  Stipulation  and  Agreement  submitted  by  Staff  and  MMTC,  as  amended  by 
the  March  3, 1998,  Addendum  and  supplemented  by  the  March  23, 1998,  Schedule, 
contains  two  provisions  that  did  not  draw  objections  from  any  party.  These 
provisions  are: 

A.  Removal  of  Touchtone  Charges 

The  Stipulation  and  Agreement  would  eliminate  MMTC's  existing  touchtone 
additive,  resulting  in  a  decrease  in  annual  local  service  revenue  of  $25,815.00. 

B.  Depredation  Rates 

The  Stipulation  and  Agreement  authorizes  MMTC  to  adopt  new  depreciation 
rates  that  are  consistent  with  Staff  s  "generic"  depreciation  rates  for  small  telephone 
companies. 

n.     Contested  Issues 

The  parties  disagreed  regarding  the  amount  of  the  reduction  and  the  particulars 
of  some  rate  reduction  methods  employed  in  the  Stipulation  and  Agreement.  S  WBT 
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disputed  both  the  amount  of  the  reduction  and  the  rate  design.  AT&T  did  not  dispute 
the  amount  of  the  revenue  reduction,  ahhough  it  did  disagree  with  the  rate  design. 
Public  Counsel  did  not  object  to  the  Stipulation  and  Agreement.  The  issues 
disagreed  upon  are  as  follows: 

A.    Amount  of  O verearnings 

The  Stipulation  and  Agreement  proposes  to  lower  MMTC '  s  annualized  revenue 
requirement  by  $254,504.75.  SWBT  argues  that  MMTC  shouldbe  required  to  further 
reduce  its  revenues  by  approximately  $250,000  annually.  AT&T  does  not  dispute 
the  amount  of  the  overearnings. 

1.  Retirement  of  Plant 

The  retirement  of  plant,  or  modernization,  consisted  of  replacing  interoffice 
microwave  facilities  with  fiber,  installing  fiber  reach  in  a  Carrier  Service  Area 
configuration,  and  replacing  all  existing  digital  switches  with  a  Lucent  host/remote 
configuration. 

SWBT  appears  to  obj  ect  to  the  special  amortization  of  the  retired  plant  for  several 
reasons,  including  the  fact  that  the  new  plant  was  not  ordered  or  required  by  the 
Commission.  Staff  and  MMTC  responded  with  evidence  that  the  new  level  of  plant 
was  necessary  for  MMTC  to  meet  certain  levels  of  service  and  quality  as  required 
by  the  changing  environment  in  telecommunication.  For  example,  the  retired  plant 
did  not  have  the  ability  to  provide  Signaling  System  7  capabilities,  to  change  to  the 
new  660  area  code,  four-digit  carrier  identification  codes,  and  intraLATA 
presubscription.  Staff  and  MMTC  indicated  that  it  was  more  cost  effective  to  replace 
the  plant  than  to  upgrade  the  existing  facilities. 

This  Commission  agrees  that  the  modernization  program  was  necessary  before 
MMTC  customers  could  access  many  modern  telecommunications  services.  The 
Commission  finds  that  the  retirement  of  plant  was  appropriate. 

2.  Amortization  of  Retired  Plant 

The  decision  to  retire  existing  plant  resulted  in  an  extraordinary  amortization.  The 
equipment  replaced  was  not  fully  depreciated  because  the  past  depreciation  life 
exceeded  the  useful/used  Ufe  of  the  equipment.  The  unrealized  depreciation  on  the 
replaced  equipment  amounted  to  approximately  $  1 ,250,000.  Staff  argued  that  the 
ability  to  directly  amortize  the  retired  plant  depended  on  whether  it  qualified  as  a 
non-recurring  extraordinary  retirement.  Staff  applied  the  criteria  set  forth  in  the 
Uniform  System  of  Accounts  for  telephone  companies  to  make  this  determination. 
Based  upon  those  criteria.  Staff  determined  that  the  retirement  was  nonrecurring  and 
extraordinary,  and  that  a  special  amortization  was  warranted.  As  a  result  of  the 
negotiations  between  Staff  and  MMTC,  the  Stipulation  and  Agreement  provides  that 
MMTC  may  amortize  approximately  $250,000  per  year  for  five  years,  for  a  total  special 
amortization  of  around  $  1 ,250,000  for  the  retired  plant. 

SWBT  objects  to  the  special  amortization  of  retired  plant.  Specifically,  SWBT 
alleges  that  MMTC's  actual  overearnings  have  been  inappropriately  reduced  by 
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approximately  $250,000 per  year  due  to  this  extraordinary  amortization  of  retired  plant. 
SWBT  also  objects  because  the  Stipulation  and  Agreement  does  not  contain  a 
provision  terminating  the  special  amortization  at  the  end  of  the  five  years.  At  the 
hearing,  witnesses  for  MMTC  and  Staff  agreed  that  there  is  no  provision  in  the 
Stipulation  and  Agreement  that  would  automatically  terminate  the  $250,000  extraor- 
dinary amortization  from  being  recovered  in  the  sixth  and  subsequent  years. 
However,  both  MMTC  and  Staff  contend  that  there  were  other  agreements  in  the 
negotiation  of  the  Stipulation  and  Agreement  to  offset  this.  For  example,  MMTC 
argued  that  it  had  interoffice  facilities  that  were  in  place  in  the  last  quarter  of  the  year 
but  weren' t  recognized  in  the  calculations  because  Staff  looked  at  what  was  in  place 
as  of  August.  Likewise,  Staff  noted  that  with  MMTC 's  additional  $2  million  in  plant. 
Staff  does  not  expect  there  to  be  overeamings  at  the  end  of  the  five-year  period.  Staff 
also  stated  at  the  hearing  that  traditionally  it  looks  at  a  company's  earnings  at  the 
end  of  such  an  amortization  period. 

The  Conmiission  has  reviewed  the  parties'  positions  and  determines  that  the 
extraordinary  amortization  of  approximately  $  1 ,250,000  is  appropriate.  However,  the 
Commission  notes  that  the  March  3,  1998,  Addendum  to  the  Stipulation  and 
Agreement  specifically  states  that  that  the  amortization  is  for  a  five-year  period  and 
that  it  commences  January  1,  1997.  The  Commission  finds  that  by  the  terms  of  the 
parties'  agreement,  the  special  amortization  does  terminate  after  the  five-year  period. 

Furthermore,  the  Addendum  states  that  the  parties  agree  to  the  creation  of  an 
extraordinary  retirementtotaling$l, 868,202  for  an  amortization  of  $373,640.40 peryear 
for  five  years.  Although  the  parties  did  not  adequately  explain  the  discrepancy,  the 
Commission  finds  that  the  evidence  presented  and  the  briefs  submitted  estabUsh  that 
the  extraordinary  amortization  actually  totals  approximately  $ 1 ,250,000,  to  be  amor- 
tized at  a  rate  of  $250,000  for  the  five  years. 

B.    Rate  Design 

As  noted  previously,  the  rate  design  proposed  in  the  Stipulation  and  Agreement 
uses  the  first  $25,815.00  to  reduce  local  rates  by  eliminating  the  current  touchtone 
additives .  The  remaining  $228,689.75  annual  revenue  reduction  is  accompUshed  by 
modifying  the  switched  access  rate  structure.  Specifically,  the  Stipulation  and 
Agreement  proposed  reducing  interLATA  access  rates  (thus  reducing  the  disparity 
between  interLATA  and  intraLATA  CCL  rates),  and  removing  the  intraLATA  Carrier 
ConomonLine  (CCL)  Cap. 

1.     Bringing  interLATA  and  intraLATA  Access  Rates  Closer  to  Parity 

Under  the  Stipulation  and  Agreement,  interLATA  access  rates  are  reduced  to 
bring  interLATA  and  intraLATA  access  rates  closer  to  parity.  Staff  and  MMTC 
allege  that  there  was  an  insufficient  revenue  reduction  amount  to  bring  interLATA 
rates  to  complete  parity  with  intraLATA  rates. 

SWBT  argues  that  it  is  inappropriate  to  reduce  interLATA  access  rates  with  no 
reduction  to  intraLATA  access  rates .  SWBT  contends  that  the  over-earnings  should 
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be  allocated  to  the  access  rates  based  on  the  percentage  that  SWBT  contributed  to 
MMTC's  total  state  access  revenues.  SWBT  further  suggests  that  if  MMTC  desires 
parity,  then  MMTC  can  either  absorb  the  costs  of  bringing  access  rates  into  parity 
or  offset  those  costs  by  raising  the  prices  of  ancillary  services.  Staff  points  out  that 
this  would  raise  the  cost  to  individual  customers  and/or  might  place  MMTC  in  an 
under-earnings  situation. 

SWBT's  position  must  be  rejected.  In  an  over-earnings  situation,  there  is  no 
analysis  to  determine  which  customer  group  contributed  to  the  over-earnings  to 
determine  which  customer  group  should  receive  a  "refund."  As  Staff  noted  in  its 
initial  brief,  rate  deign  is  prospective  in  nature.  The  annualized  overearnings  should 
be  calculated  and  then  the  rate  design  should  be  developed  to  correct  the  over- 
eamings  on  a  total  company  basis. 

2.  Elimination  of  the  Carrier  Common  Line  (CCL)  Cap 

The  agreement  would  eliminate  the  intraLATA  CCL  Cap,  which  imposes  a 
reduced  access  rate  for  traffic  above  a  certain  level  of  annual  minutes  of  usage.  The 
agreement  would  create  a  single  access  rate  no  matter  the  amount  of  annual  usage. 
Staff  and  MMTC  argue  that  eliminating  the  CCL  Cap  for  intraLATA  access  helps 
bring  intraLATA  and  interLATA  access  rates  closer  to  parity.  Staffs  analysis 
determined  that  eliminating  the  CCL  Cap  is  revenue-neutral  using  test  year  quanti- 
ties, and  that  the  composite  rate  is  actually  the  same  that  SWBT  pays  when  using 
test  year  quantities. 

SWBT  opposes  the  elimination  of  the  intraLATA  CCL  Cap,  and  argues  that  by 
eliminating  the  Cap,  the  Stipulation  and  Agreement  really  allows  a  rate  increase 
because  it  allows  MMTC  to  raise  the  access  rates  it  applies  to  minutes  of  use  above 
the  test  period  level.  SWBT  alleges  that  this  would  be  costly  to  intraLATA  service 
providers  such  as  SWBT. 

SWBT' s  argument  in  favor  of  retaining  the  CCL  Cap  is  not  persuasive.  There  is 
no  compelling  evidence  that  would  indicate  that  SWBT  would  be  harmed  by  the 
elimination  of  the  CCL  Cap.  The  evidence  does  indicate  that  Staff  and  MMTC  have 
carefully  considered  the  revenue  effects  for  the  proposed  CCL  rate  reduction  and  the 
elimination  of  the  CCL  Cap,  and  that  the  proposed  changes  will  reduce  MMTC's 
revenue  in  the  desired  manner.  SWBT' s  objection  to  the  elimination  of  the  CCL  Cap 
is  rejected. 

3.  Decision  Not  to  Create  Parity  Between  the  CCL  Originating  and  Termi- 
nating Rates 

Staff  states  that  since  the  amount  of  the  annualized  revenue  reduction  was  not 
sufficient  to  bring  interLATA  and  intraLATA  access  rates  into  parity,  it  did  not  reach 
the  issue  of  originating  and  terminating  rate  parity. 

AT&T  argues  that  the  Commission  should  set  MMTC's  originating  and  termi- 
nating CCL  rate,  for  both  interLATA  and  intraLATA,  at  parity .  In  order  to  accomplish 
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this,  the  originating  rate  would  have  to  be  raised  to  offset  reductions  in  the 
terminating  rate.  Staff  contends,  and  MMTC  agrees,  that  it  is  inappropriate  to  raise 
the  originating  rate  in  an  overeamings  case.  S  WBT  also  opposes  AT&T' s  proposal 
because  AT&T  funds  the  decrease  in  interLATA  rates  (which  are  the  access  rates 
AT&T  primarily  pays)  by  increasing  rates  to  MMTC '  s  intraLATA  access  customers 
(primarily  SWBT). 

The  Commission  is  persuaded  by  the  position  of  Staff  and  MMTC  that  there  is 
an  inadequate  amount  of  annualized  revenue  reduction  to  create  parity  between  the 
CCL  originating  and  terminating  rates  at  this  time. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law: 

Mid-Missouri  Telephone  Company  is  a  local  exchange  telecommunications 
service  provider  as  defined  under  Section  392.410,  RSMoSupp.  1998,  and,  therefore, 
is  subject  to  the  jurisdiction  of  the  Missouri  Public  Service  Commission  under 
Chapters  386and392,RSMo. 

The  Commission  has  the  legal  authority  to  accept  a  stipulation  and  agreement 
as  offered  by  the  parties  as  a  resolution  of  issues  raised  in  this  case,  pursuant  to 
Section  536.060,RSMoSupp.  1998. 

Orders  of  the  Commission  must  be  based  upon  competent  and  substantial 
evidence  on  the  record.  §  536.140,  RSMo  1994.  Based  upon  its  findings  of  fact,  the 
Commission  concludes  that  the  Stipulation  and  Agreement  submitted  by  Staff  and 
MMTC  should  be  approved. 

ITIS  THEREFORE  ORDERED: 

1.  That  the  Stipulation  and  Agreement  filed  by  Mid-Missouri  Telephone  Company 
and  the  Staff  of  the  Missouri  Public  Service  Commission  on  February  1 3, 1998,  and  amended 
by  the  March  3, 1 999,  Addendum  and  supplemented  by  the  March  23, 1998,  Schedule  (Highly 
Confidential),  is  hereby  approved  {see  Attachments  A  and  B). 

2.  That  the  creation  of  an  extraordinary  retirement  of  plant  totaling  approximately 
$1,250,000  for  an  amortization  of  $250,000  over  five  years  is  approved,  to  commence 
January  1,  1997. 

3.  That  the  Staff  of  the  Commission  is  directed  to  complete  an  earnings  review  at  the 
end  of  the  special  amortization  period.  A  report  regarding  the  review  shall  be  filed  as  a  new 

case. 

4.  That  late-filed  exhibits  numbered  1 8-23  are  received  into  evidence. 

5.  That  Mid-Missouri  Telephone  Company's  pending  Motion  for  Expedited  Con- 
sideration of  Stipulation,  requesting  that  the  Commission  issue  its  decision  on  or  before  May 
1,  1999,  is  denied. 

6.  That  those  motions  and  objections  not  specifically  ruled  on  in  this  order  are  hereby 
denied  or  overruled. 

7.  That  this  Report  and  Order  shall  become  effective  on  May  18, 1999. 
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Lumpe,  Ch.,  Cmmpton  and  Drainer,  CC,  concur.  Murray  andSchemenauer,  CC, 
dissent,  with  dissenting  opinions  attached. 


EDITOR'S  NOTE:  The  Stipulation  and  Agreement  in  this  case  has  not  been 
published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Commission. 


Dissenting  Opinion  of  Commissioner  Connie  Murray 

I  respectfully  dis  sent  from  the  maj  ority  opinion  for  the  reasons  articulated  in  the 
dissenting  opinion  of  Commissioner  Schemenauer. 

Furthermore,  the  Stipulation  and  Agreement  does  not  account  for  additional 
revenue  that  will  be  created  by  the  new  plant.  Nor  does  it  consider  that  elimination 
of  the  CCL  cap  will  increase  overearnings.  Additionally,  I  am  concerned  that  Mid- 
Missouri  Telephone  Company  appears  to  have  no  clear  method  of  allocating 
expenses  between  its  regulated  utility  and  its  non-regulated  businesses. 

I  would  reject  the  Stipulation  and  Agreement. 


Dissenting  Opinion  of  Commissioner  Robert  G.  Sciiemenauer 

I  respectfully  dissent  from  the  majority  opinion  regarding  the  disposition  of 
overearnings  by  Mid-Missouri  Telephone  Company  (Mid-Missouri). 

The  creation  of  an  extraordinary  retirement  of  plant  totaling  $1,250,000  to  be 
amortized  at  $250,000  over  five  years  is  not  in  the  public  interest.  An  additional 
concern  of  mine  is  that  the  ordered  paragraph  does  not  agree  with  the  Stipulation  and 
Agreement  in  the  amount  to  be  amortized.  An  Addendum  to  the  Stipulation  and 
Agreement  filed  by  Staff  on  March  3,1999  indicates  an  agreement  by  Staff  and  Mid- 
Missouri  that  the  total  extraordinary  retirement  is  $ 1 ,868,202  with  an  amortization  of 
$373,640.40  per  year  over  five  years. 

The  overall  reduction  in  revenue  for  Mid-Missouri,  as  agreed  to  by  Staff  and 
Mid-Missouri,  reflect  annual  overearnings  of  between  $504,000  and  $627,640  at  the 
expense  of  Missouri  telephone  subscribers.  To  grant  an  extraordinary  retirement  and 
amortization  of  this  magnitude  as  a  reward  for  overearning  is  not  a  prudent  remedy 
for  Missouri  telephone  subscribers. 

Regarding  Mid-Missouri's  recovery  of  the  unamortized  balance  of  its  unused 
plant  due  to  early  retirement,  it  is  clear  to  me  that  Mid-Missouri  has  already  been 
compensated  for  this  by  its  overearnings  inpast  years.  The  inconvenience  of  waiting 
to  write  off  the  unamortized  balance  of  the  unused  plant  until  its  normal  depreciation 
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cycle  transpires  should  be  of  littie  consequence  to  Mid-Missouri  in  light  of  its 
overearnings.  A  better  remedy  to  this  overearnings  case  would  have  been  to  grant 
this  special  amortization  retroactively  to  begin  January  1, 1995  and  endDecemberSl, 
1999  and  then  to  order  prospectively  a  further  reduction  in  the  CCL  rates  in  an  amount 
equal  to  this  special  annual  amortization. 

For  these  reasons  and  others  I  respectfully  dissent  and  pray  that  further  creative 
accounting  maneuvers  which  tend  to  reward  overearning  companies  are  disposed 
of  before  being  included  in  a  proposed  Stipulation  and  Agreement. 


In  the  Matter  of  the  Application  of  Union  Electric  Company  for  an 
Order  Authorizing  It  to  Participate  in  the  Midwest  ISO. 

CaseNo.EO-98-413 
Decided  May  13,  1999 


Electric  §  1.  The  Commission  approved  a  stipulation  and  granted  tiie  application  of  Union 
Electric  Company  d/b/a  AmerenUE  for  authority  to  participate  in  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 

ORDERGRANTINGINTERVENTIONANDAPPROVINGSTIPULATIONAND 

AGREEMENT 

On  March  30, 1 998 ,  Union  Electric  Company  d/b/a  AmerenUE  (AmerenUE)  filed 
an  application  requesting  Commission  authority  to  participate  in  the  Midwest 
IndependentTransmission  System  Operator,  Inc.  (MISO).  OnNovember  19, 1998, 
Adam's  Mark  Hotel,  Alumax  Foils,  Inc.,  Anheuser-Busch,  Cos.,  Inc.,  The  Boeing 
Corporation,  Ford  Motor  Corporation,  Holnam,  Inc.,  Hussman  Corporation,  MEMC 
Electronic  Materials,  Inc.,  Mallinckrodt  Group,  Inc.,  Monsanto  Company,  and 
Precoat  Metals  filed  an  application  to  intervene.  No  party  opposed  the  application. 
The  Commission  finds  that  the  application  is  in  substantial  compliance  with  the 
Commission's  rules  regarding  intervention  and  will  grant  it. 

On  April  22, 1999,  some  ofthe  parties  filed  a  Stipulation  and  Agreement  (attached 
hereto  as  Attachment  A)  that  would  resolve  all  the  issues.  Although  not  all  of  the 
parties  were  signatories  to  the  Stipulation  and  Agreement,  no  party  requested  a 
hearing,  and  the  Commission  will  treat  it  as  unanimous  pursuant  to  4  CSR 240-2. 1 15. 

In  the  Stipulation  and  Agreement,  the  parties  agree  that  the  Commission  should 
approve  AmerenUE' s  application  to  participate  in  the  MISO,  subject  to  certain 
conditions.  In  general,  those  conditions  are: 

A.  That  AmerenUE  be  allowed  to  join  the  MISO  for  the  six-year  transition 
period  as  it  is  defined  in  the  MISO's  tariff; 
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B.  That  AmerenUE  request  that  the  MISO  file  with  the  Federal  Energy 
Regulatory  Commission  at  least  one  year  before  the  end  of  the  transition  period  its 
position  on  congestion  pricing,  the  post-transition  treatment  of  bundled  retail  load, 
and  incentives  for  efficient  location  of  generation  and  transmission; 

C.  That  AmerenUE  shall  file  with  the  Commission  at  least  six  months  before 
the  end  of  the  transition  period  a  request  to  join  the  MISO  (or  another  similar  entity) 
on  a  permanent  basis; 

D.  That,  under  certain  circumstances,  AmerenUE  shall  address  the  need  for 
independence  of  control  area  functions  not  being  performed  by  the  MISO; 

E  That  AmerenUE,  if  it  seeks  to  withdraw  from  the  MISO,  shall  notify  the 
Commission;  and 

F.  That,  under  certain  specific  circumstances,  AmerenUE  may  request  exten- 
sion of  its  obligations  under  the  Stipulation  and  Agreement. 

AmerenUE  also  states  its  understanding  of  which  transmission  facilities  are  to 
be  controlled  by  the  MIS  O,  and  the  treatment  of  the  transmission  facilities  remaining 
under  AmerenUE' s  control. 

The  Commission  finds  that  allowing  AmerenUE  to  join  the  MISO  under  the 
conditions  set  forth  in  the  Stipulation  and  Agreement  is  in  the  public  interest. 
PursuanttoSection536.060,  RSMo  1994,  the  Commission  may  acceptthe  Stipulation 
and  Agreement  as  a  resolution  of  the  issues  in  this  case.  The  Commission  has 
reviewed  the  Stipulation  and  Agreement  and  verified  application  and  finds  the 
Stipulation  to  be  reasonable  and  in  the  public  interest  and  will,  therefore,  approve  it. 

ITISTHEREFOREORDERED: 

1.  That  the  Stipulation  and  Agreement,  Attachment  A  to  this  order,  is  hereby 
approved. 

2.  That  Union  Electric  Company  d/b/a  AmerenUE  is  authorized  to  participate  in  the 
Midwest  Independent  Transmission  System  Operator,  Inc.  according  to  the  terms  of  the 
Stipulation  and  Agreement. 

3.  That  the  application  to  intervene  of  Adam's  Mark  Hotel,  Alumax  Foils,  Inc., 
Anheuser-Busch,  Cos.,  Inc.,  The  Boeing  Corporation,  Ford  Motor  Corporation,  Holnam,  Inc., 
Hussman  Corporation,  MEMC  Electronic  Materials,  Inc.,  MalMnckrodt  Group,  Inc.,  Monsanto 
Company,  and  Precoat  Metals  is  granted. 

4.  That  nothing  in  this  order  shall  be  considered  a  finding  by  the  Commission  of  the 
reasonableness  of  the  transactions  herein  involved,  nor  of  the  value  for  ratemaking  purposes 
of  the  properties  herein  involved,  nor  as  an  acquiescence  in  the  value  placed  on  said  property. 

5.  That  the  Commission  reserves  the  right  to  consider  the  ratemaking  treatment  to  be 
afforded  the  transactions  and  properties  herein  involved,  and  the  resulting  cost  of  capital,  in 
any  later  proceeding. 

6.  That  this  order  shall  become  effective  on  May  25, 1999. 

7.  That  this  case  may  be  closed  on  May  26,  1999. 
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Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Mills,  Deputy  Chief  Regulatory  Law  Judge 


EDITOR' S  NOTE:  Attachment  A,  the  Stipulation  and  Agreement  in  this  case, 
has  not  been  published.  If  needed,  this  document  is  available  in  the  official  case  files 
of  the  Missouri  Public  Service  Commission. 


In  the  Matter  of  Missouri  Public  Service's,  a  Division  of  UtiliCorp 
United  Inc.,  Purchased  Gas  Adjustment  Factors  to  be  Audited  in 
its  1996-1997  Actual  Cost  Adjustment. 

Case  No.  GR-97-298 
Decided  May  20,  1999 


Evidence,  Practice  and  Procedure  §8.  Gas  §17.1.  The  Commission  found  tlie  unanimous 
stipulation  and  agreement,  reaciied  by  tlie  parties  agreement  after  tlie  Commission's  decision  in 
Case  Nos.  GR-95-273  and  GR-96-192,  was  reasonable  and  should  be  approved.  The  parties  agreed 
that  no  Utilicorp  Energy  Services  adjustments  be  made,  that  an  overrun  penalties/scheduling  fees 
adjustment  of  $64,044  be  made  in  the  1998/1999  ACA  filing,  and  that  no  adjustment  be  made 
on  the  calculation  of  the  cash  out/imbalance. 

ORDER  APPROVINGUNANIMOUSSTIPULATON  AND  AGREEMENT 

UtiliCorp  United  Inc.,  d/b/aMissouri  Public  Service  (MPS),  filed  its  revised  tariff 
sheet  reflecting  a  change  in  the  purchased  gas  adj  ustment  (PGA)  on  January  3 1 , 1 997, 
and  on  October  23,  1997,  filing  substitute  tariff  sheets  on  November  5.  The 
Commission  approved  interim  rates  on  February  13, 1997,andNovemberl2, 1997.  In 
its  November  1 2  order,  the  Commission  ordered  Staff  to  conduct  an  audit  of  this  ACA 
period  and  submit  its  results  on  or  before  September  1 , 1 998 .  On  December  1 2, 1 997, 
Staff  requested  a  protective  order,  which  was  granted  by  the  Connmission  on 
December  30. 

OnSeptember  1 , 1 998,  the  Staff  of  thePubUc  Service  Connmission  (Staff)  filedits 
recommendations  regarding  MPS's  1996-1997  actual  cost  adjustment  filing.  On 
September  22,  the  Commission  ordered  MPS  to  file  its  response  to  Staff  s  recommen- 
dations. On  October  8,  MPS  filed  its  response  to  Staff's  recommendations.  The 
UtiliCorp  Energy  Services  (UES)  adjustments  issue  is  identical  to  the  UES  issue  raised 
in  Case  No.  GR-95-273  and  Case  No.  GR-96- 192.  Staff  recommended  that  this  ACA 
case  remain  openpending  an  order  from  the  ConamissioninCaseNo.  GR-95-273  and 
CaseNo.GR-96-192. 
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On  September  23, 1 998,  the  Commission  issued  a  Report  and  Order  in  Case  No. 
GR-95-273.  OnDecember  16, 1998, theCommissionissuedaReportandOrderin Case 
No.  GR-96-192.  On  March  15,  1999,  the  Commission  set  an  early  prehearing 
conference  for  March  24, 1999.  Staff  filed  a  Motion  to  Cancel  Prehearing  Conference 
and  Suspend  the  Filing  of  Procedural  Schedule  on  March  23  indicating  that  the  parties 
had  reached  a  settlement  agreement  and  that  a  Stipulation  and  Agreement  would  be 
filed  within  60  days  of  that  motion.  The  Commission  canceled  the  prehearing 
conference. 

On  April  16, 1999, aUnanimousStipulation  and  Agreement  was  filedby  MPS, 
Staff,  and  the  Office  of  the  Public  Counsel  (Public  Counsel).  The  Unanimous 
Stipulation  and  Agreement  stated  that  only  three  areas  of  disagreement  remained 
between  the  parties  after  MPS  filed  its  responses  to  Staff's  recommendations 
including  UES  adjustments,  overrun  penalties/scheduling  fees,  and  cash  out/ 
imbalance.  As  a  result  of  the  subsequent  Commission  decision  and  further  discus- 
sion between  the  parties,  the  parties  resolved  these  remaining  areas  of  disagreement 
in  a  manner  which  they  believe  to  be  reasonable  and  just. 

As  a  result  of  the  Commission' s  decisions  in  Case  No.  GR-95-273  and  Case  No. 
GR-96-192,  the  parties  agreed  that  no  UES  adjustments  need  be  made.  The  parties 
agreed  that  the  overrun  penalties/scheduling  fees  is  an  issue  between  MPS  and 
Panhandle  Eastern  and  that  an  adjustment  consistent  with  that  proposed  by  the  Staff 
should  be  made  to  remove  the  overrun  penalty  of  $64,044.  The  parties  agreed  that 
this  adjustment  removing  the  overrun  penalty  will  be  made  in  the  1998-1999  ACA 
filing.  The  parties  also  agreed  that  no  adjustment  shall  be  made  based  upon  the 
calculation  of  cash  out/imbalance  as  previously  recommended  by  the  Staff. 

Pursuant  to  Section  536.060  (RSMo  1 994),  the  Commission  accepts  the  Unani- 
mous Stipulation  and  Agreement  as  resolution  of  the  issues  in  this  case.  The 
Commission  has  reviewed  the  Unanimous  Stipulation  and  Agreement,  finds  it  to  be 
reasonable  and  will  approve  it. 

mS  THEREFORE  ORDERED: 

1.  That  the  Unanimous  Stipulation  and  Agreement  filed  on  April  16,  1999  by  the 
parties,  Attachment  A  to  this  order,  is  approved. 

2.  That  this  order  shall  become  effective  on  June  2, 1999. 

3.  That  this  case  may  be  closed  after  June  3, 1999. 

Crumpton,  Murray  and  Drainer,  CC,  concur  Lumpe,  Ch.,  dissents 
Schemenauer,  C,  not  participating 

Register,  Regulatory  Law  Judge 

EDITOR'S  NOTE:  The  Stipulation  and  Agreement  in  this  case  has  not  been 
published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Commission. 
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In  the  Matter  of  the  Application  of  Mark  Twain  Rural  Telephone 
Company  For  Authority  to  Borrow  an  Amount  not  to  Exceed 
$32,976,550  from  the  Rural  Utilities  Service  and  the  Rural 
Telephone  Bank  and  in  Connection  Therewith  to  Execute  an 
Amending  Telephone  Loan  Contract,  Mortgage  Notes,  and  a 
Supplemental  Mortgage  Security  Agreement  and  Financing 
Statement. 

Case  No.  TF-99-200 
Decided  May  25,  1999 


Telecommunications  §19.  The  Commission  approved  a  teleplione  company's  plan  to  borrow 
up  to  $32,976,550  from  the  Rural  Utilities  Service  and    the  Rural  Telephone  Bank  to  fund 

improvements  to  the  company's  system.  The  telephone  company  was  required  to  maintain  an 
equity  ratio  equal  to  or  greater  than  forty  percent  and  was  required  to  submit  quarterly  surveillance 
data  reports  to  the  Commission's  Financial  Analysis  Department. 

ORDER  APPROVINGFINANCING 

Mark  TwainRural  Telephone  Company  (Mark  Twain)  is  a  corporation  organized 
under  the  laws  of  the  State  of  Missouri  and  a  public  utility  subject  to  the  jurisdiction 
of  the  Missouri  Public  Service  Commission  under  Section  386.250(2),  RSMo 
Supp.  1998.  Mark  Twain  is  engaged  generally  in  the  business  of  providing  telecom- 
munications service  to  approximately  4,200  customers  in  fourteen  exchanges  lo- 
cated in  Adair,  Clark,  Knox,  Lewis,  Macon,  Marion,  Schuyler,  Scotland  and  Shelby 
counties  inMissouri.  The  Company  filed  an  apphcation  onNovember  3, 1 998,  asking 
the  Commission  to  approve  the  borrowing  of  certain  sums,  notto  exceed  $32,976,550, 
from  the  Rural  Utilities  Service  (RUS)  and  the  Rural  Telephone  Bank  (RTB)  to  fund 
capital  improvements  and  finance  the  operating  needs  of  Mark  Twain.  Mark  Twain 
madeitsrequestin  compliance  wilhSection  392.310,RSMo  1994,and4  CSR240-2.060. 

Mark  Twain  provided  documentation  required  by  4  CSR 240-2.060(8)  including 
a  statement  of  the  purpose  for  which  the  financing  was  sought,  a  pro  forma  balance 
sheet,  income  statements,  a  certified  copy  of  the  resolution  of  the  Board  of  Directors 
authorizing  the  loan,  a  five-year  capitalization  expenditure  schedule  and  copies  of  the 
instruments  defining  the  terms  of  the  loan. 

Mark  Twain  requested  "post  hoc"  approval  of  the  borrowing  pursuant  to  Section 
392.330.7,  RSMo  Supp.  1998,  as  the  loan  documents  were  executed  on  August  14, 
1998  and  the  mortgages  securing  this  borrowing  were  filed  in  the  appropriate  counties 
and  with  the  Missouri  Secretary  of  State  on  that  same  date.  Mark  Twain  represented 
that  the  borrowing  was  done  in  good  faith  as  corporate  counsel  for  Mark  Twain  was 
not  aware  of  the  necessity  of  obtaining  prior  Commission  approval.  After  being  made 
aware  of  this  requirement,  corporate  counsel  contacted  RUS  immediately  and  no 
fiinds  were  advanced.  RUS  will  not  advance  any  funds  until  an  order  has  been 
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obtained  from  the  Commission. 

Mark  Twain  wishes  to  use  the  proceeds  of  the  loan  for  the  construction, 
completion,  extension  and  improvement  of  its  facilities  within  the  state.  Specifically, 
the  proceeds  of  the  loan  will  be  used  to  make  system  improvements  including 
replacement  of  air-core  cable,  replacement  of  air-core  service  entrances,  replacement 
of  existing  analog  station  carrier  facilities  serving  60  percent  of  the  rural  subscribers, 
integration  of  fiber  feeder  cable  in  the  local  loop,  utilization  of  electronic  service  area 
terminals  providing  15  KF  maximum  length  non-loaded  subscriber  loops,  further 
improvements  in  the  fiber  toll  networks,  and  generic  updates  of  digital  switches  all 
necessary  to  bring  Mark  Twain  into  compUance  with  the  Commission' s  Moderniza- 
tion Plan  and  the  requirements  of  RUS . 

In  order  to  finance  these  projects,  Mark  Twain  asks  the  Commission  to  approve 
its  borrowing  of  $32,976,550  from  RUS  and  RTB .  As  part  of  this  transaction,  Mark 
Twain  has  issued  a  Mortgage  Note  payable  to  the  United  States  of  America  acting 
through  the  Administrator  of  the  RUS  in  the  amount  of  $20,827,000  and  a  Mortgage 
Note  payable  to  RTB  in  the  amount  of  $  1 2, 149,550,  with  both  notes  providing  forthe 
payment  of  the  indebtedness  evidenced  thereby  within  thirteen  (13)  years. 

The  Staff  of  the  Public  Service  Commission,  including  the  Telecommunications 
and  Financial  Analysis  Departments,  reviewed  Mark  Twain's  application  and 
exhibits  and  filed  a  memorandum  on  April  7, 1999.  Staff  expressed  some  concerns  that 
this  financing  would  have  a  significant  impact  on  Mark  Twain' s  consolidated  capital 
structure  should  it  utilize  the  entire  line  of  credit  offered  by  this  loan.  Staff 
recommended  that  Mark  Twain  make  every  effort  to  maintain  an  equity  ratio  equal 
to  or  greater  than  40  percent.  Staff  noted  that  Mark  Twain  is  requesting  approval 
after  having  already  executed  the  loan  documents.  Staff  indicated  that,  since  no 
funds  have  yet  been  advanced.  Staff  reviewed  the  Application  as  if  it  was  timely  and 
did  not  recommend  that  the  Commission  seek  any  penalties  against  Mark  Twain. 
Staff  recommended  that  the  Commission  approve  Mark  Twain's  appUcation  subject 
to  several  conditions  that  are  adopted  by  this  order. 

After  reviewing  Mark  Twain's  Application  and  Staff's  recommendation,  the 
Commission  found  that  it  needed  additional  information  before  acting  on  the 
Application.  On  April  15,  the  Commission  issued  an  Order  Directing  Additional 
Filing.  That  order  directed  Mark  Twain  to  file  additional  information  regarding  the 
proposed  loan  and  its  ability  to  repay  that  loan.  Mark  Twain  compUed  with  the  April 
15  order  by  filing  its  response  on  April  30. 

In  addition  to  providing  information  requested  by  the  Commission,  Mark 
Twain' s  response  asks  that  the  Commission  not  require  Mark  Twain  to  maintain  an 
equity  ratio  equal  to  or  greater  than  40  percent  or  to  seek  Commission  approval  to 
maintain  an  equity  ratio  below  that  level.  Mark  Twain  also  asks  that  it  not  be  required 
to  submit  quarterly  surveillance  data  reports  with  the  Conamission. 
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The  requirements  from  which  Mark  Twain  seeks  relief  are  contained  in  Staffs 
Memorandum  recommending  approval  of  Mark  Twain' s  application.  Staff  is  con- 
cerned that  use  of  the  total  authorized  credit  line  would  cause  Mark  Twain' s  equity 
ratio  to  fall  to  an  unacceptable  level .  Staff  states  that  an  appropriate  ratio  of  40  percent 
equity  should  be  maintained  "to  guard  against  unforeseen  circumstances  that  would 
negatively  impact  the  Company' s  ability  to  continue  operations."  The  Commission 
finds  that  the  requirements  requested  by  Staff  are  reasonable  and  necessary  to  allow 
the  Commission  to  perform  its  duty  to  monitor  the  financial  status  of  Mark  Twain. 
Therefore,  Staff's  recommendations  will  be  adopted  by  this  order. 

The  Commissionhas  reviewed  Mark  Twain's  Application,  Staff  s  memorandum, 
its  attachments  and  specific  recommendations  and  the  additional  information 
submitted  by  Mark  Twain  in  response  to  the  Commission' s  Order  of  April  15.  The 
Commission  finds  that  Mark  Twain  should  be  authorized  to  execute  Loan  Agree- 
ments, Promissory  Notes,  Mortgages,  Security  Agreements,  and  Financing  State- 
ments in  an  amount  not  to  exceed  $32,976,550  as  described  in  its  application  subject 
to  the  conditions  proposed  by  Staff.  Based  upon  Staffs  review,  Mark  Twain's 
proposed  improvement  plans  appear  reasonable  and  the  net  effect  on  Mark  Twain 
from  the  issuance  of  the  debt  and  equity  falls  within  a  reasonable  range.  The 
Commission  finds  that  the  funds  are  reasonably  required  for  the  purposes  of 
constructing  and  modifying  facilities  and  are  notreasonably  chargeable  to  operating 
expenses  or  to  income. 

ITISTHEREFOREORDERED: 

1 .  That  the  application  filed  by  Mark  Twain  Rural  Telephone  Company  on  November 
3,  1998,  for  financing  and  the  specific  relief  requested  in  that  application,  is  granted. 

2.  That  Mark  Twain  Rural  Telephone  Company  is  authorized  to  execute  and  deliver 
a  Mortgage  Note  payable  to  the  United  States  of  America  through  the  Administrator  of  the 
Rural  Utilities  Service  in  the  principal  aggregate  amount  of  $20,827,000. 

3.  That  Mark  Twain  Rural  Telephone  Company  is  authorized  to  execute  and  deliver 
a  Mortgage  Note  payable  to  the  Rural  Telephone  Bank  in  the  principal  aggregate  amount  of 
$12,149,550. 

4.  That  Mark  Twain  Rural  Telephone  Company  is  authorized  to  do  all  things 
necessary  to  complete  the  transactions  specifically  authorized  in  this  order,  including 
executing  security  agreements,  financing  statements,  loan  agreements,  promissory  notes, 
mortgages,  and  other  documents,  except  those  things  contrary  to  law  or  to  the  rules  and 
regulations  of  the  Commission. 

5.  That  the  proceeds  of  the  loans  authorized  by  this  order  shall  be  used  for  the  purposes 
specified  in  this  order  and  for  no  other  purposes. 

6.  That  Mark  Twain  Rural  Telephone  Company  shall  file  a  copy  of  the  final  Mortgage 
Notes  executed  with  the  Rural  Utilities  Service  and  Rural  Telephone  B  ank  as  well  as  any  other 
final  terms  and  conditions  associated  with  the  financing  transactions,  and  copies  of  the  executed 
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agreements,  in  the  Commission' s  Official  Case  File  within  10  days  of  the  completion  of  any 
such  transaction,  or  no  later  than  June  4,  1999  if  the  subject  transactions  have  aheady  been 
completed. 

7.  That  Mark  Twain  Rural  Telephone  Company  shall  submit  to  the  Commission  any 
information  concerning  deviations  from  its  stated  use  of  the  funds  or  any  information  that 
would  materially  change  the  pro  forma  capitalization  and  financial  ratios.  This  would  include, 
but  not  be  limited  to,  such  items  as  funds  used  for  activities  not  related  to  the  Modernization 
Plan  or  changes  in  methodology  for  calculating  depreciation. 

8.  That  Mark  Twain  Rural  Telephone  Company  shall  be  required  to  maintain  an  equity 
ratio  equal  to  or  greater  than  40  percent  and  that  Mark  Twain  Rural  Telephone  Company  shall 
seek  Commission  approval  to  maintain  an  equity  ratio  below  that  level. 

9.  That  Mark  Twain  Rural  Telephone  Company  shall  submit  quarterly  surveillance 
data  reports  to  the  Commission's  Financial  Analysis  Department  until  further  order  of  the 
Commission.  The  quarterly  surveillance  data  reports  shall  be  submitted  directly  to  Staff  and 
shall  not  be  filed  in  the  case  file.  However,  if  the  reports  are  not  submitted  or  if  the  reports 
raise  the  concerns  of  Staff,  Staff  shall  immediately  report  to  the  Commission. 

10.  The  Commission  reserves  the  right  to  consider  the  ratemaking  treatment  to  be 
afforded  these  financing  transactions,  and  the  resulting  cost  of  capital,  in  any  later  proceeding. 

11.  That  this  order  shall  become  effective  on  June  4, 1999. 

Lumpe,  Ch.,  Murray  and  Drainer,  CC,  concur  Crumpton  and  Schemenauer,  CC, 
dissent 

Woodruff,  Regulatory  Law  Judge 


In  the  Matter  of  the  Application  of  Steelville  Telephone  Exchange, 
Inc.,  for  Authority  to  Borrow  an  Amount  Not  to  Exceed  $9,866,100 
from  the  Rural  Utilities  Service  and  the  Rural  Telephone  Bank 
and  in  Connection  Therewith  to  Execute  a  Telephone  Loan 
Contract  Amendment,  Promissory  Notes,  and  a  Restated  Mort- 
gage, Security  Agreement  and  Financing  Statement. 


Case  No.  TF-99-3I8 
Decided  May  27,  1999 
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Telecommunications  §3.  Steelville  Telephone  Exchange,  Inc.  is  authorized  to  borrow  an 
amount  not  to  exceed  $9,866,100  from  the  Rural  Utilities  Service  (RUS)  and  the  Rural  Telephone 
Bank  (RTB),and  to  execute  various  promissory  notes  and  security  agreements  in  association  with 
the  proposed  loan  and  to  use  the  amount  borrowed  to  improve  and  modernize  its  facilities  and 
to  discharge  or  retire  existing  indebtedness. 

ORDER  APPROVINGFINANCING 

Steelville  Telephone  Exchange,  Inc.  (STE),  filed  its  apphcation  on  January  27, 
1999,  seeking  authority  to  borrow  an  amountnot  to  exceed  $9,866, 100  from  the  Rural 
Utilities  Service  (RUS)  and  the  Rural  Telephone  Bank  (RTB),  and  toexecute  various 
promissory  notes  and  security  agreements  in  association  with  the  proposed  loan.  In 
its  application,  STE  states  that  the  proposed  loan  will  be  used  to  improve  and 
modernize  its  facilities  and,  possibly,  to  discharge  or  retire  existing  indebtedness. 

On  April  8,  1999,  the  Commission  directed  STE  by  order  to  file  additional 
information  in  support  of  its  application.  The  Commission  directed  STE  to  update 
its  pro  forma  financial  statements.  Appendix  7  to  its  Application,  to  reflect  a  ten-year 
period,  beginning  in  1 999 .  Additionally,  the  Commission  directed  STE  to  inform  the 
Commission  as  to  how  it  intends  to  service  the  proposed  debt  and  whether  any  new 
revenues  are  anticipated  during  its  term.  STE  filed  the  requested  information  on 
April  30,  1999,  and  simultaneously  requested  a  protective  order  to  protect  highly 
confidential  and  proprietary  information  contained  therein.  The  Coimnission  issued 
the  requested  protective  order  on  May  3, 1999. 

Discussion 

STE  proposes  to  enter  into  aloan  agreement  with  RUS,  the  Amending  Telephone 
Loan  Contract,  pursuant  to  RUS'  project,  "Missouri  536-N12  Steelville."  STE 
proposes  to  execute  and  deliver  a  mortgage  note  to  the  United  States  of  America, 
acting  through  the  RUS ,  in  the  amount  of  $6,23 1 ,000,  payable  within  twenty-two  years 
and  bearing  interest  at  a  variable  rate  which  may  exceed  seven  percent  armuaUy ,  and 
a  second  mortgage  note  to  RTB  in  the  amount  of  $3,635,100,  payable  within 
twenty- two  years  and  bearing  interest  at  a  variable  rate.  As  security,  STE  proposes 
to  execute  and  deliver  a  restated  mortgage,  security  agreement  and  financing 
statement  covering  substantially  all  of  its  assets.  The  purpose  of  the  proposed 
financing  is  to  purchase  and  install  a  new  tandem  switching  platform;  deploy  three 
remotes  from  the  new  tandem;  replace  aerial  cable  with  underground  cable;  engineer 
and  construct  new  outside  plant,  permitting  the  delivery  of  enhanced  services  to 
subscribers;  and  break  existing  outside  plant  into  multiple  Customer  Serving  Areas. 

The  Staff  of  the  Commission  (Staff)  filed  its  Memorandum  in  this  matter  on 
March  4, 1999,  its  Revised  Memorandum  on  March  18,  1999,  audits  Clarification 
Memorandum  on  March  26, 1999.  In  each  ofits  memoranda,  Staff  recommended  that 
the  application  be  approved.  No  responses  to  Staffs  reconnmendations  were 
received. 

In  its  recommendations.  Staff  states  that  STE  is  a  regulated  public  utility  which 
provides  telecommunications  services  to  approximately  4,446  customers  in  its 
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Missouri  service  area.  Staff  further  states  that  the  proposed  loan  will  be  used  for 
capital  improvements  and  to  finance  the  operational  needs  of  STE.  The  Staff  believes 
that  the  proposed  transaction  is  reasonable  and  will  provide  benefits  to  STE's 
customers  in  the  form  of  improved  services. 

Staff  admits  that  the  proposed  loan  would  have  a  significant  impact  on  STE's 
consolidated  capital  structure  if  STE  utilized  the  entire  line  of  credit.  Thus,  STE' s  total 
debt  to  total  capital  ratio  would  change  from  54.98  percent  to  7 1 .62  percent  and  its 
equity  ratio  would  fall  to  28.38  percent.  However,  Staff  states  that  STE  personnel 
have  represented  that  STE  will  only  draw  upon  approximately  $  1 ,000,000  annually  of 
the  line  of  credit  and  Staff  recommends  approval  on  that  basis .  Under  that  scenario, 
STE's  equity  ratios  would  vary  between  43.0  percent  and  43 .6  percent  over  the  period 
1999-2002,  audits  debt  ratios  vary  from56.4  percent  to  57.00  percent  over  the  same 
period. 

Based  on  STE's  financial  statements,  the  Staff  states  that  the  resulting  debtratio, 
pretax  interest  coverage  ratio  and  funds  flow  interest  coverage  ratio  would  be  well 
within  the  range  necessary  to  achieve  the  benchmark  ratio  for  a  "BBB"  rated 
telecommunications  company.  Staff  suggests  that  STE  will  eventually  achieve  a 
"AA"  rating.  The  Staff  concludes  that  the  proposal  is  reasonable  and  recommends 
that  the  Application  be  approved  with  certain  conditions. 

In  the  additional  information  that  STE  filed  atthe  direction  of  the  Commission  on 
April  30, 1999,  STE  states  that,  while  it  anticipates  no  new  revenues  during  the  life 
of  the  proposed  obligation,  it  does  anticipate  increased  revenues.  The  upgrades  that 
STE  will  undertake  with  the  proceeds  of  the  proposed  financing  are  compliant  with 
the  State  Telecommunications  Modemization  Plan  (STMP),  which  requires  fiber 
optic  transmission  plant  and  higher  data  transmission  rates  to  subscribers'  resi- 
dences. The  new  switch  will  permit  STE  to  provide  Custom  Local  Area  Signaling 
Services  (CLASS).  The  proposed  financing  will  also  permit  STE  to  shorten  subscrib- 
ers' local  loops  and  provide  advanced  data  transmission  services.  The  highly 
confidential  and  proprietary  financial  information  filed  by  STE  on  April  30, 1999, 
shows  that  STE  will  be  able  to  service  the  proposed  obligation  with  existing  revenues, 
including  anticipated  growth  therein. 

The  Commission  has  reviewed  the  Application  and  accompanying  documenta- 
tion, the  additional  information  filed  by  STE,  including  highly  confidential  and 
proprietary  information,  and  the  Staff  recommendations.  The  Commission  finds  the 
proposed  financial  transaction  to  be  reasonable  and  not  detrimental  to  the  public 
interest.  The  Commission  will  approve  the  requested  financial  transaction  with 
certain  conditions. 

In  its  pleading  filed  on  April  30,  1999,  STE  requested  that  the  Commission  not 
condition  its  approval  of  the  proposed  financing  upon  the  conditions  suggested  by 
Staff.  In  particular,  the  condition  in  question  is  Staff's  recommendation  that  STE 
maintain  an  equity  ratio  of  forty  percent  or  better  throughout  the  life  of  the  proposed 
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obligation.  Alternatively,  Staff  recommends  that  STE  obtain  prior  approval  from  the 
Commission  to  permit  its  equity  ratio  to  fall  below  forty  percent.  This  recommended 
condition  is  tied  to  STE's  assurance  to  Staff  that  STE  will  only  draw  upon  the 
proceeds  of  the  proposed  financing  at  an  average  rate  of  $  1 ,000,000  annually.  STE 
states  that  its  equity  ratio  may,  from  time  to  time,  fall  below  forty  percent  and  that, 
in  some  years,  it  may  draw  uponmore  than  $  1 ,000,000  of  the  proceeds  of  the  proposed 
financing.  The  Commission  finds  that  the  public  interest  requires  that  the  conditions 
recommended  by  Staff  be  imposed  in  this  case. 

ITISTHEREFOREORDERED: 

1.  That  Steelville  Telephone  Exchange,  Inc.,  is  hereby  authorized  to  perform  the 
following: 

A.  Borrow  from  the  Rural  Utilities  Service  an  amount  not  to  exceed  $6,23 1 ,000, 
and  borrow  from  the  Rural  Telephone  Bank  an  amount  not  to  exceed 
$3,635,100,  in  accordance  with  the  terms  and  conditions  of  the  Amending 
Telephone  Loan  Contract  attached  to  the  Application  as  Exhibits  1  and  2; 

B .  Execute  and  deUver  Mortgage  Notes  to  the  United  States  of  America,  payable 
through  the  Administrator  of  the  Rural  Utilities  Service,  and  to  the  Rural 
Telephone  Bank  evidencing  the  loan  amounts,  substantially  in  the  form  of  the 
Mortgage  Notes  attached  to  the  Application  as  Appendices  3  and  4,  in  a  total 
sum  not  to  exceed  $9,866, 100; 

C.  Execute  and  deliver  a  restated  mortgage,  security  agreement  and  financing 
statement  for  the  purpose  of  securing  the  loans  substantially  in  the  form  of  the 
Restated  Mortgage,  Security  Agreement  and  Financing  Statement  attached  to 
the  original  Application  as  Appendix  5; 

D.  Do  and  perform,  or  cause  to  be  done  and  performed,  all  such  other  acts  and 

things,  as  well  as  to  make,  execute  and  deliver  any  and  all  documents  as  may 
be  necessary,  advisable  or  proper  to  the  end  that  the  intent  and  purposes  of 
this  financing  may  be  fully  effectuated. 

2.  That  Steelville  Telephone  Exchange,  Inc.,  shall  file  in  this  case  copies  of  all  notes, 
mortgages,  security  agreements,  financing  statements,  and  other  documents,  executed  and 
delivered  with  respect  to  the  transactions  herein  authorized,  within  thirty  day  s  of  the  execution 
and  delivery  thereof. 

3.  That  the  proceeds  realized  from  the  financing  transaction  herein  authorized  shall  be 
used  for  the  purposes  specified  herein  and  no  other. 

4.  That  Steelville  Telephone  Exchange,  Inc.,  shall  henceforth  maintain  an  equity  ratio 
greater  than  or  equal  to  40.0  percent  and  that  Steelville  Telephone  Exchange,  Inc.,  shall  not 
allow  its  equity  ratio  to  fall  below  40.0  percent  without  specific  prior  authority  from  this 
Commission. 

5.  That  Steelville  Telephone  Exchange,  Inc.,  shall  continue  to  submit  quarterly 
surveillance  data  reports  as  directed  by  the  Staff  of  the  Missouri  Public  Service  Commission. 

6.  That  the  Staff  of  the  Missouri  Public  Service  Commission  shall  monitor  the  equity 
ratio  of  Steelville  Telephone  Exchange,  Inc.,  and  notify  the  Commission  if  it  appears  likely 
to  fall  below  40.0  percent. 


ROCK  PORT  TELEPHONE  CO. 


171 


8  Mo.  P.S.C.  3d 

7.  That  nothing  in  this  order  shall  be  considered  a  finding  by  the  Commission  of  the 
value  of  this  transaction  for  ratemaking  purposes,  and  the  Commission  reserves  the  right  to 
consider  any  ratemaking  treatment  to  be  afforded  the  transaction  herein  involved  in  a  later 

proceeding. 

8.  That  this  order  shall  become  effective  on  June  8, 1999. 

Lumpe,  Ch. ,  Crumpton,  Drainer,  Murray  and  Schemenauer,  CC. ,  concur. 
Thompson,  Deputy  Chief  Regulatory  Law  Judge 


In  the  Matter  of  the  Investigation  into  the  Earnings  of  Rock  Port 
Telephone  Company. 

Case  No.  TR-98-349 
Decided  May  27,  1999 


Telecommunications  §14.  The  Commission  approved  a  stipulation  and  agreement  that 
estabUshed  rates  for  a  telephone  company. 

ORDERAPPROVINGSTIPULATIONAND  AGREEMENT 

In  May  of  1997,  the  Staff  of  the  Public  Service  Commission  (Staff)  began  aper 
books  review  of  the  earnings  of  Rock  Port  Telephone  Company  (Rock  Port) .  Staff  s 
audit  was  based  upon  the  twelve  months  ending  December  31,  1996,  updated  for 
known  and  measurable  changes  occurring  during  1997.  Upon  completion  of  its 
preliminary  earnings  analysis,  the  Staff  began  discussions  with  Rock  Port.  Staff  and 
Rock  Port  entered  into  a  Stipulation  and  Agreement  that  was  filed  with  the  Conamis- 
sion  on  February  13, 1998. 

Along  with  the  Stipulation  and  Agreement,  Staff  and  Rock  Port  filed  a  Motion 
to  Open  Docket.  On  March  2, 1998  the  Commission  issued  an  Order  Establishing 
Case,  Giving  Notice  and  Setting  Intervention  Period.  That  order  required  that  any 
party  wishing  to  intervene  in  the  case  file  an  application  to  do  so  no  later  than  March 
30, 1998.  SouthwestemBellTelephone Company (SWBT)andAT&TCommunica- 
tions  of  the  Southwest,  Inc.  (AT&T)  filed  timely  applications  to  intervene  and  were 
made  parties  to  this  case  by  the  Conamission  on  April  14, 1998.  An  early  prehearing 
conference  was  held  on  May  1, 1998.  Following  that  conference,  each  of  the  parties 
who  did  not  sign  the  Stipulation  and  Agreement  -  SWBT  on  May  18,  1998,  AT&T 
on  June  30, 1998  and  the  Office  of  the  Public  Counsel  (PubUc  Counsel)  on  July  9, 1998 
-  filed  aletter  with  the  Commission,  indicating  that  it  did  not  oppose  the  Commission' s 
approval  of  the  stipulation  and  agreement.  On  October 7, 1 998  the  Conamission  issued 
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an  Order  Directing  Supplemental  Filing  that  ordered  Rock  Port  to  file  a  supplemental 
statement  regarding  the  revenue  effect  of  new  depreciation  rates  and  indicating 
whether  or  not  its  customers  can  call  toll  free  among  its  exchanges.  Rock  Port 
complied  with  that  order  by  filing  a  Supplemental  Filing  on  October  19, 1998.  The 
Commission  found  that  ithad  more  questions  and  on  April  20, 1999,  the  Commission 
issued  an  Order  Directing  Staff  to  File  Supplemental  Memorandum.  The  Staff 
complied  with  that  order  by  filing  a  Supplemental  Memorandum  on  April  30, 1999. 

In  the  Stipulation  and  Agreement,  the  parties  waived  their  rights  to  present 
testimony,  cross-examine  witnesses,  present  oral  argument  or  briefs,  have  the 
transcript  read  by  the  Commission  and  to  judicial  review.  The  Commission  has  the 
legal  authority  to  accept  a  stipulation  and  agreement  as  offered  by  the  parties  as  a 
resolution  of  issues  raised  in  this  case,  pursuant  to  Section  536.060,  RSMo  Supp. 
1998. 

Public  Counsel,  S  WBT  and  AT&T  did  not  sign  the  Stipulation  and  Agreement 
and  therefore  it  must  be  treated  as  a  Nonunanimous  Stipulation  and  Agreement.  4 
CSR  240.115(3)  provides  that  after  a  nonunanimous  stipulation  and  agreement  is 
served  on  all  the  parties,  "each  party  shall  then  have  five  (5)  days  from  the  receipt 
of  the  notice  to  file  a  request  for  hearing  with  the  commission.  Failure  to  file  a  timely 
request  for  hearing  shall  constitute  a  full  waiver  of  the  party's  right  to  a  hearing." 
Public  Counsel,  SWBT  and  AT&T  have  all  filed  letters  with  the  Commission 
indicating  that  they  did  not  object  to  the  Commission  approving  the  Stipulation  and 
Agreement.  No  party  has  filed  a  request  for  hearing.  Therefore,  Public  Counsel, 
SWBT  and  AT&T  have  waived  their  right  to  request  a  hearing. 

The  requirement  for  a  hearing  is  met  when  the  opportunity  for  hearing  has  been 
provided  and  no  proper  party  has  requested  the  opportunity  to  present  evidence. 
State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v.  Public  Service  Commission, 
776  S.W.2d494, 496  (Mo.  App.  1989).  Since  no  one  has  requested  a  hearing  in  this 
case,  the  Commission  may  grant  the  reUef  requested  based  on  the  Stipulation  and 
Agreement. 

ITISTHEREFOREORDERED: 

1.  That  the  Stipulation  and  Agreement  filed  on  February  13, 1998  by  the  Staff  of  the 
Public  Service  Commission  and  Rock  Port  Telephone  Company  is  hereby  approved  (See 
Attachment  A). 

2.  That  this  order  shall  become  effective  on  June  8, 1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Woodruff,  Regulatory  Law  Judge 
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EDITOR'S  NOTE:  The  Stipulation  and  Agreement  in  this  case  (Attachment  A) 
has  not  been  published.  If  needed,  this  document  is  available  in  the  official  case  files 
of  the  Missouri  Public  Service  Commission. 


In  the  Matter  of  Missouri  RSA  No.  7  Limited  Partnership  d/b/a 
Mid-Missouri  Cellular's  Petition  for  Arbitration  Pursuant  to  47 
U.S.C.  Section  252  to  Establish  an  Interconnection  Agreement 
with  Southwestern  Bell  Telephone  Company.* 


Case  No.  TO-99-279 
Decided  June  3,  1999 


Telecommunications  §46.1.  Interconnection  agreement  submitted  in  compliance  witli 
Commission's  Arbitration  Order  was  approved  as  meeting  tlie  requirements  of  the  Telecommu- 
nications Act  of  1996. 

ORDER  APPROVINGINTERCONNECTIONAGREEMENT 

OnApril  8, 1999, this  Commissionissuedits  Arbitration  Orderin  this  case.  That 
order  required  the  parties.  Southwestern  Bell  Telephone  Company  (SWBT)  and 
Mid-Missouri  Cellular  (MMC),  to  file  a  conforming  interconnection  agreement  by 
May  4, 1999.  The  parties  filed  their  agreement  on  May  6, 1999,  and  simultaneously 
moved  for  leave  to  file  it  out-of-time.  The  Commission  granted  leave  by  order  issued 
on  May  19,  1999.  On  May  28,  1999,  the  parties  filed  certain  appendices  to  the 
proposed  agreement,  which  they  had  neglected  to  file  with  the  agreement  itself. 

On  May  24,  1999,  the  Commission  issued  a  Revised  Order  Directing  Notice, 
setting  deadlines  for  parties  wishing  to  request  a  hearing,  participate  without 
intervention,  or  to  file  comments .  No  requests  for  hearing,  applications  to  participate 
or  comments  were  filed. 

The  Staff  of  the  Commission  (Staff)  filed  a  Memorandum  on  June  1,  1999, 
recommending  that  the  proposed  agreement  be  approved.  The  requirement  for  a 
hearing  is  met  when  the  opportunity  for  hearing  has  been  provided  and  no  proper 
party  has  requested  the  opportunity  to  presentevidence.  Stateex  rel.Rex  Deffenderfer 
Enterprises,  Inc.  V.  Public  Service  Commission,  776  S.W.2d494,  496  (Mo.  App.  1989). 
Since  no  one  has  asked  permission  to  participate  or  requested  a  hearing,  the 
Commission  may  grant  the  relief  requested  based  on  the  verified  application. 


*See  page  102  for  another  order  in  this  case. 
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Discussion 

The  Commission,  under  the  provisions  of  Section  252(e)  of  the  Act,  has  authority 
to  approve  an  intercoimection  agreement  arbitrated  between  an  incumbent  local 
exchange  company  and  a  wireless  teleconmiunications  company.  The  Commission 
may  reject  an  intercoimection  agreement  only  if  the  agreement  is  discriminatory  or 
is  inconsistent  with  the  public  interest,  convenience  and  necessity. 

The  Staff  Memorandum  recommends  that  the  proposed  agreement  be  approved, 
and  notes  that  the  agreement  meets  the  limited  requirements  of  the  Act  in  that  it  does 
not  appear  to  be  discriminatory  toward  nonparties,  and  does  not  appear  to  be  against 
the  pubUc  interest.  Staff  states  that  the  proposed  agreement  "conforms  to  the 
Conrniission's  Order,  if  not  by  letter  then  in  spirit."  Staff  recommended  that  the 
Connmission  direct  MMC  and  S  WBT  to  submit  a  copy  of  the  executed  intercoimec- 
tion agreement  with  the  pages  numbered  seriatim,  and  to  submit  any  further 
modifications  or  amendments  to  the  Commission  for  approval. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 

The  Commission  has  considered  the  proposed  agreement  and  Staff  s  recommen- 
dation. Based  upon  that  review,  the  Commission  has  reached  the  conclusion  that 
the  proposed  agreement  meets  the  requirements  of  the  Act  in  that  it  does  not  unduly 
discriminate  against  a  nonparty  carrier,  and  implementation  of  the  agreement  is  not 
inconsistent  with  the  public  interest,  convenience  and  necessity.  The  Commission 
finds  that  approval  of  the  agreement  should  be  conditioned  upon  the  parties 
submitting  any  modifications  or  amendments  to  the  Commission  for  approval 
pursuant  to  the  procedure  set  out  below. 

Modification  Procedure 

This  Connmission' s  first  duty  is  to  review  all  resale  and  interconnection  agree- 
ments, whether  arrived  at  through  negotiation  or  arbitration,  as  mandated  by  the  Act. 
47  U.S.C.  §  252.  In  order  for  the  Commission's  role  of  review  and  approval  to  be 
effective,  the  Connmission  must  also  review  and  approve  modifications  to  these 
agreements.  The  Commission  has  a  further  duty  to  make  a  copy  of  every  resale  and 
interconnection  agreementavailable  for  public  inspection.  47  U.S.C.  §  252(h).  This 
duty  is  in  keeping  with  the  Connmission' s  practice  under  its  own  rules  of  requiring 
telecommunications  companies  to  keep  their  rate  schedules  on  file  with  the  Commis- 
sion. 4  CSR240-30.010. 

The  parties  to  eachresale  or  interconnection  agreementmustmaintain  acomplete 
and  current  copy  of  the  agreement,  together  with  all  modifications,  in  the  Commission' s 
offices.  Any  proposed  modification  must  be  submitted  for  Commission  approval, 
whether  the  modification  arises  through  negotiation,  arbitration,  or  by  means  of 
alternative  dispute  resolution  procedures. 
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The  parties  shall  provide  the  Telecommunications  Staff  with  an  executed  copy 
of  the  interconnection  agreement  with  the  pages  numbered  seriatim  in  the  lower 
right-hand  corner.  Modifications  to  the  agreement  must  be  submitted  to  the  Staff  for 
review.  When  approved,  the  modified  pages  will  be  substituted  in  the  agreement 
which  should  contain  the  number  of  the  page  being  replaced  in  the  lower  right-hand 
corner.  Staff  will  date-stamp  the  pages  when  they  are  inserted  into  the  agreement. 
The  official  record  of  the  original  agreement  and  all  the  modifications  made  will  be 
maintained  by  the  Telecommunications  Staff  in  the  Commission' s  tariff  room. 

The  Commission  does  not  intend  to  conduct  a  full  proceeding  each  time  the 
parties  agree  to  a  modification.  Where  a  proposed  modification  is  identical  to  a 
provision  that  has  been  approved  by  the  Commission  in  another  agreement,  the 
modification  will  be  approved  once  Staff  has  verified  that  the  provision  is  an 
approved  provision,  and  prepared  a  recommendation  advising  approval.  Where  a 
proposed  modification  is  not  contained  in  another  approved  agreement.  Staff  will 
review  the  modification  and  its  effects  and  prepare  a  recommendation  advising  the 
Commission  whether  the  modification  should  be  approved.  The  Commission  may 
approve  the  modification  based  on  the  Staff  recommendation.  If  the  Commission 
chooses  not  to  approve  the  modification,  the  Commission  will  establish  a  case,  give 
notice  to  interested  parties,  and  permit  responses.  The  Commission  may  conduct  a 
hearing  if  it  is  deemed  necessary. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law. 

The  Commission,  under  the  provisions  of  Section  252(e)(1)  of  the  federal  Tele- 
communications Act  of  1996, 47  U.S.C.  252(e)(1),  is  required  to  review  arbitrated 
interconnection  agreements.  Under  Section  252(e)(2)(B),  it  may  only  reject  an 
arbitrated  agreement  upon  a  finding  that  it  does  not  meet  the  requirements  of 
Section  251  or  the  standards  set  forth  in  Section  252(d).  Based  upon  its  review  of  the 
proposed  agreement  between  SWBT  and  MMC  and  its  findings  of  fact,  the 
Commission  concludes  that  the  proposed  agreement  meets  the  requirements  of 
Section  25 1  and  the  standards  set  forth  in  Section  252(d).  The  Commission  further 
concludes  that  the  proposed  agreement  is  neither  discriminatory  nor  inconsistent 
with  the  public  interest  and  should  be  approved. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  interconnection  agreement  between  Southwestern  Bell  Telephone  Com- 
pany and  Missouri  RS  A  No.  7  Limited  Partnership,  doing  business  as  Mid-Missouri  Cellular, 
filed  on  May  6,  1999,  and  May  28,  1999,  is  approved. 

2.  That  the  parties  shall  file  an  executed  copy  of  this  agreement  with  the  Staff  of  the 
Missouri  Public  Service  Commission,  with  the  pages  numbered  seriatim  at  the  bottom  right 

hand  comer  of  each  page,  no  later  than  June  25,  1999.  The  parties  shall  file  on  the  same  date 
a  notice  in  the  official  case  file  advising  the  Commission  that  the  agreement  has  been  submitted 
as  required. 
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3.  That  any  changes  or  modifications  to  this  agreement  shall  be  filed  with  the 
Commission  for  approval  pursuant  to  the  procedure  outlined  in  this  Order. 

4.  That  this  Order  shall  become  effective  on  June  5,  1999. 

Kevin  A.  Thompson,  Deputy  Chief  Regulatory  Law  Judge,  by  delegation  of 
authoritypursuantto4CSR240-2.120(l),  (November 30, 1995)  andSection386.240, 
RSM0I994. 


In  the  Matter  of  an  Investigation  Concerning  the  Primary  Toll 
Carrier  Plan  and  IntraL ATA  Dialing  Parity.* 


Case  No.  TO-99-254,  et  al 
Decided  June  10,  1999 


Telecommunications  §  §  36,  39.  The  Commission  determined  that  the  Primary  Toll  Carrier 
Plan  was  incompatible  with  federally-mandated  intraLATA  toll  dialing  parity,  and  ordered  that 
the  plan  end. 

REPORT  ANDORDER 
BACKGROUND 

This  case  was  created  on  December  10,  1998,  to  investigate  the  issues  of  the 
Primary  Toll  Carrier  (PTC)  plan  and  IntraLATA  Dialing  Parity  (ILDP).  The  Commis- 
sion considered  similar  issues  in  consolidated  cases  TO-97-2 17  and  TO-97-220.  The 
Commission  has  considered  these  issues  together  because  one  of  the  salient  features 
of  the  PTC  plan  is  the  requirement  that  the  Secondary  Carriers  (SCs)  deliver  all  1+ 
dialedintraLATAtoUtraffictothePTCs' .  As  aresult,  the  implementation  of  ILDP 
necessarily  requires  at  least  modification,  if  not  elimination,  of  the  PTC  plan.  The 
Report  and  Order  in  consolidated  cases  TO-97-2 1 7  and  TO-97-220  was  reversed  and 
remanded  by  the  Cole  County  Circuit  Court,  largely  on  procedural  grounds,  and  the 
Commission  determined  to  address  the  issues  in  a  new  case,  based  upon  evidence 
of  record  in  the  new  case. 

A  procedural  schedule  was  established,  but  then,  on  March  23,  the  Federal 
Communications  Commission  (FCC)  issued  an  order  that  required,  inter  alia,  all  local 
exchange  carriers  (LECs)  to  file,  no  later  than  April  22,  their  plans  for  implementing 
intraLATA  toll  dialing  parity.  The  FCC  order  also  required  that  LECs  whose  plans 
have  not  been  approved  by  a  state  conamission  by  June  22  file 


*See  page  245  for  another  order  in  this  case. 

'  The  PTCs  are  Southwestern  Bell  Telephone  Company,  GTE  Midwest,  Inc.,  Sprint 
Missouri,  Inc.,  and  Fidelity  Telephone  Company. 
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their  plans  for  implementing  intraLAT  A  toll  dialing  parity  with  the  FCC  on  that  date. 
Because  of  the  FCC  s  March  23  order,  the  procedural  schedule  was  revised  andLECs 
submitted  their  plans  for  approval  on  April  22,  or  shortly  thereafter. 

The  Commission  consohdated  all  theLECs'  ILDP filings^  with  Case  No.  TO-99- 
254  etal.,  and  held  a  hearing  May  17-26. 

FINDINGS  OFFACT 

The  Commission  has  reviewed  and  considered  all  of  the  evidence  and  arguments 
presented  by  the  various  parties.  Some  evidence  and  positions  of  parties  on  some 
issues  may  not  be  addressed  by  the  Commission.  The  failure  of  the  Commission  to 
mention  a  piece  of  evidence  or  a  position  of  a  party  indicates  that,  while  the  evidence 
or  position  was  considered,  it  was  not  found  relevant  or  necessary  to  the  resolution 
of  the  particular  issue.  The  Commission  will  address  the  issues,  or  groups  of  issues, 
as  they  are  set  out  in  the  list  of  issues  prepared  by  the  parties. 

A.  IntraLATADIALING  PARITY  ISSUES 

Because  ILDP  issues  are  discussed  and  resolved  in  Reports  and  Orders  in  each 
LEC  s  ILDP  case  issued  simultaneously  with  this  Report  and  Order,  this  Report  and 
Order  will  only  give  a  general  overview  of  how  those  issues  are  resolved.  Most  of 
the  decisions  with  respect  to  ILDP  are  being  made  in  those  Reports  and  Orders  and 
are  merely  summarized  here.  A  few  issues  that  pertain  more  broadly  are  being 
addressed  herein. 

1.  Customer  Assigimient  Issues 

Most  of  the  ILDP  plans  provide  that  customers  who  do  not  choose  an 
intraLATA  toll  carrier  will  be  assigned  to  their  interLATA  carrier,  or  to  the  LEC  or  its 
affiliate.  Only  a  few  provide  that  such  customers  will  continue  to  be  served  by  the 
PTC.  The  Commission  has  generally  approved  the  assignment  of  customers  to  the 
LEC  or  its  affiliate.  For  plans  that  call  for  the  assignment  of  customers  to  their 
interLATA  carrier,  the  Commission  has  approved  those  plans  with  the  modification 
that  the  PTC  continue  to  provide  service  for  a  short  transition  period.  For  plans  that 
call  for  the  continuation  of  the  PTC  plan,  the  Commission  has  approved  those  plans 
with  the  modification  that  the  PTC  continue  to  provide  service  for  only  a  short 
transition  period,  after  which  customers  who  have  not  chosen  an  intraLATA  toll 
carrier  will  be  assigned  to  their  interLATA  carrier. 


^The  ILDP  plan  filings  consoUdated  herewith  are:  TO-99-487,  TO-99-488,  TO-99-489,  TO- 
99-491,  TO-99-492,  TO-99-493,  TO-99-496,  TO-99-497,  TO-99-498,  TO-99-499,  TO-99- 
500,  TO-99-501,  TO-99-502,  TO-99-503,  TO-99-504,  TO-99-505,  TO-99-506,  TO-99- 
507,  TO-99-508,  TO-99-509,  TO-99-510,  TO-99-511,  TO-99-512,  TO-99-513,  TO-99- 
514,  TO-99-515,  TO-99-516,  TO-99-517,  TO-99-518,  TO-99-519,  TO-99-520,  TO-99- 
521,  TO-99-522,  TO-99-523,  TO-99-524,  TO-99-525,  TO-99-526,  TO-99-527,  TO-99- 
528,  TO-99-529,  TO-99-530,  TO-99-531,  TO-99-535,  TO-99-539,  TO-99-559,  TO-99- 
566. 
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Essentially,  with  the  modifications  ordered  by  the  Commission,  all  customers  will 
be  assigned  to  the  LEC  or  its  affiliate  as  soon  as  possible,  or  they  will  be  assigned 
to  their  interLATA  carrier^  after  a  transition  period. 

2.  Customer  Notice  Issues 

Almost  all  the  plans  called  for  direct  maiUng  of  notice  to  customers,  and  the 
Commission  approved  that  procedure.  For  the  few  that  called  for  bill  messages  or 
bill  inserts,  or  were  not  specific  about  the  means  used  to  notify  customers,  the 
Commission  ordered  modifications  so  that  customers  would  receive  notice  by  a 
separate  mailing  made  within  ten  days  of  the  effective  date.  The  Commission  modified 
most  plans  by  requiring  the  LECs  to  use  a  notice  tailored  to  the  specific  circumstances 
of  its  plan.  The  Conomission  directed  SCs  who  will  assign  customers  to  their 
interLATA  carrier  if  that  carrier  is  willing  to  accept  them  to  provide  a  notice  that  clearly 
explains  AT&T  Communications  of  the  Southwest,  Inc.'  s  (AT&T' s)  position.  Since 
AT&T  serves,  on  average,  about  seventy  percent  of  the  customers  in  SC  exchanges, 
the  Commission  determined  that  it  was  in  the  public  interest  that  customers  be  given 
notice  that  specifically  stated  that  they  would  not  be  assigned  to  AT&T,  but  that 
AT&T  would  provide  service  if  the  customer  requested  it  of  AT&T  directly. 

To  give  customers  the  most  direct  notice  possible,  the  Commission  encourages 
thePTCs  to  investigate  the  possibility  of  placing  "intercepts"  on  intraLATA  toll  calls 
placed  by  SC  customers  who  have  not  chosen  an  intraLATA  carrier  during  the  last 
month  of  the  transitionperiod.  An  intercept  would,  before  completing  the  call,  inform 
the  customer  that  the  customer  will  not  be  able  to  complete  the  call  as  dialed  after 
October  22, 1 999,  unless  the  customer  chooses  an  intraLATA  toll  provider.  Because 
there  is  no  evidence  on  the  record  about  the  feasibility  or  the  cost  of  using  intercepts, 
the  Commission  will  not  order  the  PTCs  to  take  this  step,  but  the  Commission  will  order 
them  to  investigate  the  possibility,  and  wiU  urge  them  to  take  this  step  if  possible. 

3.  Carrier  Notice  Issues 

Almost  all  the  plans  provided  that  notice  would  be  given  to  all  interLATA 
carriers  serving  in  the  LEC  s  exchanges  shortly  after  the  plans  were  filed.  AT&T  was 
the  only  party  that  took  the  position  that  more  than  one  notice  was  necessary.  The 
Commission  found  that  AT&T's  stated  reason  for  requiring  additional  notice  was 
weak,  and  declined  to  accept  it. 


^  They  will  be  assigned  to  their  interLATA  carrier  if  that  carrier  has  notified  the  LEC  that  it 
wiU  be  fully  participating  in  the  intraLATA  toll  market.  For  customers  of  interLATA  carriers 
that  have  not  notified  the  LEC,  customers  will  he  considered  to  have  chosen  no  Primary 
Interexchangc  Carrier  (PIC)  for  intraLATA  toU,  and  wiU  have  to  dial  a  lOlXXXX  access 
number  to  make  intraLATA  toll  calls. 
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4.  Cost  Recovery  Issues 

Only  a  few  LECs  proposed  to  recover  costs  over  anything  other  than  total 
intrastate  originating  minutes.  A  few  proposed  to  assess  costs  on  terminating  as  well 
as  originating  minutes,  and  some  parties  suggested  that  costs  only  be  assessed  on 
intraL  ATA  originating  minutes .  Only  one  LEC  and  only  one  IXC  suggested  recovery 
over  anything  but  a  three-year  period.  The  Commission  approved  all  plans,  some  as 
filed  and  some  with  modifications ,  to  recover  ILDP  implementation  costs  over  three 
years  over  all  intrastate  originating  minutes. 

Southwestern  Bell  Telephone  Company  (SWBT)  proposed  to  begin  recovery 
of  its  implementation  costs  after  they  are  known;  all  the  other  LECs  plan  to  begin 
recovery  almost  immediately  and  true  up  the  recovery  rate  when  actual  costs  are 
known.  The  Commission  approved  both  of  these  proposals.  Any  LEC  that  wants  to 
delay  the  beginning  of  its  recovery  until  after  costs  are  known,  and  thus  avoid  a  true 
up  procedure,  may  do  so. 

5.  PIC  Change 

The  Commission  approved  PIC  change  charge  waiver  periods  of  1 80  days  and 
ordered  modifications  to  those  plans  that  proposed  a  shorter  period.  The  Commis- 
sion did  not  modify  any  plan  to  change  the  amount  of  PIC  charges  after  the  waiver 
period,  nor  did  it  modify  any  plan  to  require  a  single  charge  for  changing  an 
interLATA  PIC  at  the  same  time  as  an  intraLATA  PIC.  While  both  of  these  issues 
may  merit  review  in  a  LEC  s  rate  case  or  in  an  investigatory  case,  they  need  not  be 
addressed  as  part  of  implementing  ILDP. 

It  is  not  appropriate  to  address  LEC  business  practices  regarding  PIC  changes 
in  this  case.  If  any  party  has  a  specific  complaint  about  a  specific  LECs  business 
practices,  it  may  file  a  formal  complaint  with  the  Commission.  If  any  party  believes 
that  rules  regarding  business  practices  are  necessary,  it  may  file  a  petition  for  a 
rulemaking  with  the  Commission. 

B.  PTC  PLAN  ISSUES 

1.  Resolution  of  the  PTC  Plan 

There  was  general  agreement  regarding  the  termination  ofthefTC  plan.  Very 
few  parties,  and  none  of  the  LECs,  took  the  position  that  it  could  continue  for  very 
long.  This  accord  should  perhaps  not  be  surprising,  since  the  PTCs  and  SCs  alike 
agreed,  in  the  Conceptual  Framework,  that: 

In  the  event  that  intraLATA  presubscription  is  implemented,  the 
affected  parties  will  have  the  option  of  withdrawing  from  the 
Conceptual  Framework  and  canceling  the  associated  contracts. 

In  fact,  the  parties  planned  to  end  it  after  five  years  even  if  intraLATA  dialing  parity 
had  not  been  implemented,  but  the  Commission  did  not  accept  the  five-year  period. 

The  Commission  finds  that  the  PTC  plan  is  incompatible  with  competition.  The 
requirement  that  all  l-i-  intraLATA  toll  traffic  be  delivered  to  the  PTC  is  obviously 
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untenable  in  a  competitive  environment.  Moreover,  creating  and  maintaining  a  barrier 
to  the  PTCs'  exit  from  a  market  they  have  been  increasingly  vocal  about  exiting  is  a 
hindrance  to  the  development  of  competition. 

The  Commission  need  not,  and  does  not,  make  a  finding  as  to  the  validity  of  the 
PTCs'  claims  that  they  are  losing  money  in  providing  intraLATA  toll  service  to  the 
SCs '  customers.  It  is  enough  to  find  that  the  PTC  plan  is  unworkable  in  a  competitive 
environment. 

In  order  to  minimize  the  disruption  and  confusion  that  some  customers  may 
experience,  the  Commission  has  ordered  that  the  PTC  plan  continue  in  a  modified 
fashion  in  certain  SC  territories  for  a  short  (90  day)  transition  period.  Issues  about 
how  intraLATA  toll  will  be  originated  are  all  resolved  in  the  Reports  and  Orders 
approving  LECs '  ILDP  plans . 

2.  IntraLATA  Toll  Carrier  of  Last  Resort 

The  parties  spent  a  considerable  amount  of  time  and  energy  trying  to  pin  down 
who  had  the  IntraLATA  Toll  Carrier  of  Last  Resort  (ITCOLR)  responsibility  in  the 
past,  and  when,  if  ever,  that  responsibility  changed.  However,  almost  no  party  took 
the  position  that  designating  an  ITCOLR  is  necessary  now.  The  evidence  demon- 
strates that  the  three  largest  IXCs,  as  well  as  a  number  of  smaller  IXCs,  are  willing  to 
serve  customers  in  every  exchange  in  the  state.  The  Commission  finds  that  it  is  not 
in  the  public  interest  to  declare  a  carrier  of  last  resort  for  intraLATA  toll  service.  To 
require  one  carrier  to  be  the  carrier  of  last  resort  is  not  only  unnecessary,  it  is  anti- 
competitive. By  definition,  an  ITCOLR  bears  a  burden  that  none  of  its  competitors 
do. 

AT&T  points  out  that,  even  though  there  are  sufficient  intraLATA  toll  providers 
now  (or  will  be  as  soon  as  ILDP  is  implemented)  to  make  an  ITCOLR  unnecessary, 
that  situation  might  change  if  all  these  providers  were  to  leave  the  market.  The 
Commission  finds  that  unnecessarily  burdening  a  carrier  now  in  an  attempt  to  address 
that  remote  eventuality  would  hkely  do  more  harm  than  good.  Furthermore,  the 
parties  that  briefed  the  question  of  whether  the  Commission  is  required  by  statute 
to  declare  an  ITCOLR  all  determined  there  was  no  such  requirement. 

3.  If  the  PTC  Plan  is  Eliminated 

a.  Network  Issues 
1 .  Signaling  Protocol 

The  parties  submitted  considerable  testimony  regarding  the  capabilities  of 
Feature  Group  "C"  (FGC)  and  Feature  Group  "D"  (FGD).  FGC  signaling  protocol  is, 
and  has  been  for  a  long  time,  used  across  the  country  by  LECs.  FGD  was  introduced 
at  the  beginning  of  interLATA  competition,  and  is  used  by  IXCs.  A  small  number 
of  the  SCs  argue  strenuously  that  all  calls  terminated  to  their  customers,  whether  from 
IXCs  or  LECs,  should,  or  must,  be  terminated  using  FGD.  This  group  believes  that 
FGD  will  give  them  more  of  the  iirformation  they  need  to  perform  accurate  billing. 


INVESTIGATION  PTC/INTRALATA  DIALING  PARITY  1 8 1 


8  Mo.  P.S.C.  3d 

In  general,  allowing  SCs  the  opportunity  to  capture  more  information  about  the 
calls  terminated  to  them  is  certainly  a  worthwhile  goal.  Nonetheless,  there  are  a 
number  of  insurmountable  problems  with  mandating  the  use  of  FGD. 

First,  it  is  not  necessary  for  the  implementation  of  ILDP  or  for  the  termination  of 
the  PTC  plan.  The  evidence  does  not  support  a  conclusion  that  requiring  the 
conversion  from  FGC  to  FGD  is  mandated  by  either  the  termination  of  the  PTC  plan 
or  the  implementation  of  ILDP.  Rather  it  shows  that  some  LECs  are  dissatisfied  with 
FGC  in  the  current  PTC  environment,  and  will  continue  to  be  dissatisfied  with  it  in 
a  post-PTC  environment.  Furthermore,  there  is  no  compelling  evidence  that  the 
dissatisfaction  is  based  on  anything  more  than:  1.  a  distrust  of  the  PTCs;  2.  some 
preliminary  analysis  from  which  one  might  conclude  that  there  is  a  discrepancy 
between  the  terminating  minutes  measured  by  a  few  SCs  and  those  minutes  as 
reported  by  the  PTCs;  and  3.  perhaps  a  lack  of  business  relationships  with  upstream 
carriers.  There  is  no  competent  and  substantial  evidence  that  such  a  discrepancy, 
if  any,  between  reported  and  measured  minutes  is  substantial  or  widespread. 

Second,  there  is  evidence  that  by  mandating  the  use  of  FGD  and  refusing  to 
terminate  calls  passed  using  FGC,  some  SCs  would  not  be  able  to  complete  all  calls 
made  to  their  customers.  If  the  LECs  do  not  convert  to  FGD,  calls  made  to  SC 
customers  (for  those  few  SCs  that  would  demand  FGD)  would  simply  not  be 
completed,  and  the  calling  customer  would  possibly  get  a  message  that  the  call  could 
not  be  completed  as  dialed. 

Third,  the  evidence  clearly  demonstrates  that  FGD  as  presently  configured  will 
not  provide  all  the  information  the  SCs  want  about  calls  terminated  to  them. 

Fourth,  the  evidence  shows  that  work  is  being  done  to  improve  FGC;  there  was 
not  similar  testimony  with  respect  to  FGD.  Requiring  a  conversion  to  FGD  may  be 
a  wasted  investment,  since  FGC  may  in  the  future  be  enhanced  to  allow  the  SCs  to 
capture  the  information  they  want.  Currently  neither  FGC  or  FGD  provide  all  the 
information  sought,  and  it  seems  more  likely  that  eventually  FGC  wiU  provide  more 
ofit  than  FGD. 

Finally,  there  is  little  concrete  evidence  about  the  cost  of  converting  the  LEC  to 
LEC  network  to  FGD,  but  what  evidence  there  is  certainly  suggests  that  the  cost  will 
be  great.  The  Commission  will  not  order  the  industry  to  embark  on  a  massive  project 
to  convert  to  another  standard,  at  an  unknown  cost,  to  achieve  uncertain  benefits 
and  possibly  cause  tangible  harm  to  customers  trying  to  place  calls. 

2.  Trunking  Arrangements 

Some  of  the  SCs  argued  that  separate  trunk  groups  should  be  estabhshed  for 
Metropolitan  Calling  Area  (MCA)  traffic,  and  other  non-chargeable  traffic.  In  the 
past,  MCA  traffic  has  been  handled  on  a  "bill  and  keep"  basis,  meaning  that  the 
originating  carrier  bills  the  customer  making  the  call  and  keeps  the  revenue.  Typically, 
no  call  records  have  been  created,  the  calls  have  not  been  measured,  and  they  have 
been  placed  on  common  trunks.  The  evidence  reflects  that,  independent  of  any 
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Commission  mandate,  some  of  the  MCA  traffic  is  now  being  placed  on  separate 
trunks. 

The  argument  in  favor  of  separating,  or  separately  measuring,  MCA  traffic 
generally  is  that  doing  so  will  allow  the  SCs  to  more  accurately  measure  their 
terminating  traffic.  Since  MCA  traffic  is  not  currently  separately  delivered  or 
measured,  the  SCs  have  no  way  of  knowing  what  percentage  of  its  traffic  is  MCA  (for 
which  it  is  appropriately  not  compensated  under  the  present  billing  scheme). 

Although  placing  MCA  traffic  on  separate  trunks  may  be  economically  benefi- 
cial to  the  SCs,  the  record  is  devoid  of  any  hard  evidence  of  the  number  of  trunks 
involved  or  the  cost  of  moving  the  MCA  traffic  to  separate  trunks .  Furthermore,  there 
is  nothing  inherent  in  the  implementation  of  ILDP  or  the  termination  of  the  PTC  plan 
that  requires  a  change  to  the  current  bill  and  keep  arrangement  for  MCA  traffic. 
Finally,  the  Commission  notes  that  it  has  recently  opened  a  case  (Case  No.  TO-99- 
483)  for  the  express  purposes  of  investigating  the  continued  provision  of  MCA 
service. 

The  Commission  will  not  in  this  case  require  the  changes  necessary  to  separate 
MCA  traffic  at  an  unknown  cost. 

b.  Actual  Terminating  Usage 

Much  of  the  traffic  that  is  terminated  to  the  SCs  is  carried  over  common  trunk 
groups.  Although  the  PTCs  deliver  this  traffic,  they  do  not  originate  all  of  it.  Some 
of  it  is  originated  by  other  carriers  upstream  from  the  PTC,  and  it  may  be  interstate 
or  intrastate.  Terminating  traffic  can  be  measured  at  almost  all  SCs'  end  office 
switches,  but  an  SC  will  not  have  information  about  the  call's  jurisdiction  or  the 
identification  of  the  responsible  carrier. 

Many  of  the  SCs  argued  that  they  should  be  able  to  measure  terminating  minutes 
at  the  terminating  end  office,  and  bill  the  carrier  that  delivered  that  traffic  to  the 
terminating  tandem  or  end  office  for  any  discrepancy  between  the  minutes  shown 
on  the  originating  records  and  the  measured  minutes.  As  noted  above,  prudent 
business  practices  dictate  that  the  SCs  move  toward  acquiring  more  information 
about,  and  authority  to  bill  for,  calls  terminated  to  them.  However,  there  is  a 
fundamental  inequity  in  this  residual  billing  scheme:  Included  in  the  minutes 
terminated  to  the  SCs  are  some  minutes  of  use  for  which  the  SCs  are  not  entitled  to 
be  compensated.  These  include  MCA  traffic  delivered  over  common  trunks, 
interstate  intraLATA  traffic,  and  possibly  Feature  Group  A  traffic  and  calls  that 
merely  "transit"  the  PTCs  network.  Adopting  this  scheme  would  guarantee  that 
some  SCs  will  be  over-compensated  when  there  is  little  evidence  that  they  are  under- 
compensated under  the  present  scheme. 

However,  the  Commission  will  order  the  provision  of  standard  "Category  11" 
records.  This  will  provide  the  SCs  better  information  about  calls  terminated  to  them. 
Any  additional  expense  this  will  cause  the  PTCs"  is  dwarfed  by  the  elimination  of  the 
revenue  losses  they  assert  they  are  suffering  under  the  PTC  plan.  Although  the  SCs 
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generate  Category  92-99  records  for  calls  they  originate  to  pass  to  the  PTCs,  they  do 
not  currently  receive  them.  The  PTCs  propose  to  provide  Category  92-99  records 
which  wouldrequire  the  SCs  to  develop  a  system  to  bill  using  these  records,  or  require 
the  SCs  to  convert  them  to  Category  11  records.  11-01  records  are  an  industry 
standard,  and  all  of  the  SCs  currently  use  them.  They  are  the  records  used  in  the  carrier 
access  billing  system.  The  Commission  finds  that  requiring  the  PTCs  to  provide 
industry  standard  11-01  records  is  in  the  public  interest,  and  will  order  these  records 
to  be  provided  by  April  1, 2000. 

c.  Tariff/Contract  Issues 

Billing  and  Collection  services  are  presently  provided  under  tariff  provisions. 
Some  of  the  SCs  would  like  to  "detariff  these  services  as  part  of  their  tariff  filing  to 
implement  ILDP  and  achieve  revenue  neutrality  from  the  termination  of  the  PTC  plan. 
While  detariffing  may  be  beneficial  to  the  SCs,  it  need  not  be  done  as  part  of  this  filing. 
Furthermore,  while  changes  in  the  volume  of  billing  and  collection  services  resulting 
from  the  elimination  of  the  PTC  plan  may  be  appropriate  to  capture  in  arevenue  neutral 
filing,  a  voluntary  reduction  in  the  price  of  these  services  would  not. 

Thejoint  provisioning  of  Private  Line  existed  before  the  PTC  plan  was  created; 
there  is  no  reason  that  the  termination  of  the  PTC  plan  should  also  terminate  this 
arrangement.  While  it  may  be  beneficial  to  the  SCs  converting  jointly  provided 
private  line  to  some  other  arrangement  is  not  necessitated  by,  or  even  closely  related 
to,  the  termination  of  the  PTC  plan  or  the  implementation  of  ILDP. 

Interstate  intraLATA  traffic^ ,  like  MCA  traffic,  has  in  the  past  been  generally 
treated  as  bill  and  keep,  and  like  MCA  traffic,  there  is  nothing  inherent  in  the 
termination  of  the  PTC  plan  or  the  implementation  of  ILDP  that  requires  a  change  to 
this  arrangement.  Like  the  other  tariff/contract  issues,  it  maybe  a  good  idea  to  move 
toward  a  different  arrangement,  but  it  need  not  be  done  as  a  part  of  this  case. 


"The  PTCs  estimated  that,  for  all  three,  the  total  cost  would  be  around  $700,000.  However, 
they  testified  that,  if  a  billing  vendor  is  used  to  convert  the  records,  the  cost  could  be  less.  The 
record  is  not  entirely  clear  whether  the  estimates  were  for  the  conversion  of  summary  records 
(such  as  1 1-50  and  92-99)  or  of  individual  records  (such  as  11-01  and  92-01).  Even  if  the 
estimates  were  for  the  conversion  of  summary  records,  it  should  not  cost  considerably  more 
to  convert  individual  records. 

'  The  Kansas  City  LATA  and  the  St.  Louis  LATA  extend  into  Kansas  and  Illinois, 
respectively,  so  calls  from  Missouri  into  Kansas  or  Illinois  or  from  parts  of  those  states  into 
Missouri  may  be  within  a  LATA  and  interstate. 
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3.  Revenue  Neutrality 

The  Commission  has,  in  the  LEC ILDP  plan  filings  of  the  companies  that  sought 
revenue  neutrality,  proposed  a  mechanism  that  will  allow  them  to  achieve  it.  This 
mechanism  is  fair,  and  perhaps  even  generous,  to  the  LECs.  They  will  be  allowed  to 
implement  a  rate  increase  with  virtually  no  regulatory  lag,  based  upon  projections 
they  admit  are  of  questionable  accuracy.  If  it  turns  out  that  the  LEC  did  in  fact  need 
the  revenue  neutrality  surcharge  to  continue  to  cam  a  reasonable  return,  it  need  not 
refund  any  of  it.  A  refund  will  only  be  required  if  an  audit  indicates  that  the  LEC  would 
have  earned  a  reasonable  return  without  the  surcharge.  Even  then,  the  only  refund 
it  will  be  required  to  make  is  the  difference  between  what  it  collected  through  the 
surcharge  and  the  amount  it  needed  to  collect  to  earn  a  reasonable  return.  This  is 
almost  ano-lose  proposition  for  the  LEC;  the  only  way  it  will  fail  to  earn  a  reasonable 
return  is  if  its  projections  of  revenue  losses  are  too  low.  It  is  also  a  no-lose  proposition 
for  the  LLC's  customers;  there  is  no  way  that  the  LEC  can  turn  its  revenue  neutral 
filing  into  a  windfall  profit. 

Each  LEC  that  implements  revenue  neutrality  should  have  some  latitude  to 
propose  the  rate  design  it  believes  is  appropriate.  The  Commission  will  provide  some 
guidance  here.  Since  the  express  purpose  of  a  revenue  neutrality  filing  is  to  offset 
lost  revenues  by  increasing  rates,  it  would  be  inappropriate  to  lower  any  rates  (except 
for  those  reductions  resulting  from  the  ehmination  of  the  CCL  cap).  Bringing 
interLATA  and  intraLATA  access  rates  to,  or  closer  to,  parity  is  a  worthwhile  goal 
for  most  LECs,  as  is  the  elimination  of  the  intraLATA  Carrier  Common  Line  rate  cap. 
There  seems  to  be  little  or  no  disagreement  on  the  merit  of  these  goals.  In  order  to 
address  concerns  over  their  inability  to  identify  the  jurisdiction  of  calls,  the  SCs  may 
want  to  first  address  any  disparities  between  the  terminating  intraLATA  and 
interLATA  access  rates.  It  may  also  be  worthwhile  to  bring  originating  access  and 
terminating  access  to,  or  closer  to,  parity.  As  discussed  above,  each  LEC  that 
requests  revenue  neutrality  will  file  a  general  rate  case  as  specified  in  the  Report  and 
Order  approving  its  Report  and  Order  once  it  has  operated  for  a  period  of  time  after 
the  termination  of  the  PTC  plan.  In  this  rate  case,  all  relevant  factors  and  the  LEC  s 
entire  rate  design  will  be  examined. 

C.  PROCEDURALISSUES 

Exhibits  77, 94,  and  95  were  late-filed.  Parties  were  given  time  to  object  to  the 
admission  of  these  exhibits,  and  no  objections  were  made.  Therefore,  they  will  be 
admitted. 

The  Staff  of  the  Commission  filed  its  brief  late,  along  with  a  motion  to  accept  it 
late.  No  party  has  been  harmed  by  the  late  filing,  and  the  motion  will  be  granted. 

As  discussed  above,  many  of  the  issues  the  SCs  raise  are  not  directly  tied  to  the 
implementation  of  ILDP  or  to  the  resolution  of  the  PTC  plan.  They  are,  nonetheless, 
important  issues  that  will  need  to  be  addressed  as  competition  develops.  Accord- 
ingly, the  Commission  will  establish  a  case  to  investigate  signaling  protocols,  call 
records,  trunking  arrangements  and  traffic  measurement. 
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CONCLUSIONS  OFLAW 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law. 

The  parties  to  this  case  are  generally  certificated  telecommunications  service 
providers  within  the  state  of  Missouri,  subject  to  the  Commission's  jurisdiction 
under  Section386.250(2),RSMoSupp.  1997.  ThePrimaryTollCarrierPlan(PTCPlan) 
which  is  at  issue  was  approved  by  the  Commission  by  Report  and  Order  issued 
October  23, 1 987,  in  Case  No.  TO-84-222. 

The  Federal  Telecommunications  Act  of  1996  and  Sections  392. 1 85  and  392.455, 
RSMo  Supp.  1 997,  were  designed  to  institute  competition  in  the  telecommunications 
market  in  order  to  benefit  all  telecommunications  consumers.  Section  392. 1 85,  RSMo 
Supp.  1996,  states  that  "the  provisions  of  this  chapter  shall  be  construed  to:  (1) 
Promote  universally  available  and  widely  affordable  telecommunications  services; 
...  (3)  Promote  diversity  in  the  supply  of  telecommunications  services  and  products 
throughout  the  state  of  Missouri; ...  (6)  Allow  full  and  fair  competition  to  function 
as  a  substitute  for  regulation  when  consistent  with  the  protection  of  ratepayers  and 
otherwise  consistent  with  the  public  interest . . ." 

mS  THEREFORE  ORDERED  : 

1.  That  the  Primary  ToU  Carrier  plan  shaU  continue  in  modified  form,  as  discussed  in 
Reports  and  Orders  approving  local  exchange  carriers'  intraLATA  dialing  parity  plan,  for  a 
transition  period  of  up  to  ninety  days  after  July  22,  1999. 

2.  That  the  Primary  Toll  Carrier  plan  shall  be  terminated  on  October  20,  1999. 

3.  That,  after  April  1,  2000,  any  local  exchange  company  may  request  that  it  be 
provided,  without  compensation,  either  industry  standard  Category  11-01  or  92-01  records 
for  any  calls  terminated  to  it  for  which  originating  records  are  created  and  passed. 

4.  That  the  primary  toll  carriers  shall  investigate,  and  may  implement,  call  intercepts 
as  discussed  herein. 

5.  That  late-filed  Exhibits  77,  94,  and  95  are  admitted  into  the  record. 

6.  That  the  Public  Service  Commission  Staff  s  motion  to  late  file  its  brief  is  granted. 

7.  That  Case  Number  TO-99-593  is  established  to  investigate  signaling  protocols,  call 
records,  trunking  arrangements  and  traffic  measurement. 

8.  That  all  motions  not  previously  ruled  upon  by  the  Commission  in  this  case  are 
hereby  denied  and  all  objections  not  previously  ruled  upon  are  hereby  overruled. 

9.  That  this  order  shall  become  effective  on  June  21,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 

Mills,  Deputy  Chief  Regulatory  Law  Judge 
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In  the  Matter  of  Southwestern  Bell  Telephone  Company's 
IntraLATA  Long  Distance  Dialing  Parity  Plan* 


Case  No.  TO-99-535 
Decided  June  10,  1999 


Telecommunications  §  33.  The  Commission  detennined  ttiat  a  local  exchange  company's  plan 
to  implement  federally-mandated  IntraLATA  toll  dialing  parity  was,  with  modifications, 
acceptable,  and  approved  it. 

BACKGROUND 

On  April  22, 1 999,  Southwestern  Bell  Telephone  Company  (Southwestern  Bell) 
filed  an  application  with  the  Commission  requesting  approval  of  its  plan  to  implement 
intraLATA  toll  dialing  parity  (ILDP).  This  filing  was  made  pursuant  to  a  March  23 
order  of  the  Federal  Communications  Commission  (FCC)  that  required  all  local 
exchange  companies  (LECs)  to  make  such  filings.  The  FCC  order,  as  the  Commission 
intends  to  comply  with  it' ,  requires  the  Commission  to  approve  each  LEC's  ILDP  by 
June  22.  It  also  requires  that,  assuming  the  Commission  approves  the  plan  by  June 
22,  each  LEC  implement  its  plan  by  July  22.  The  Commission  consolidated  South- 
western Bell' s  ILDP  plan  filing,  and  all  the  LECs'  ILDPfiUngs,  with  Case  No.  TO-99- 
254  et  al.,  and  held  a  hearing  May  17-26. 

FINDINGS  OFFACT 

The  Commission  has  reviewed  and  considered  all  of  the  evidence  and  arguments 
presented  by  the  various  parties.  Some  evidence  and  positions  of  parties  on  some 
issues  may  not  be  addressed  by  the  Commission.  The  failure  of  the  Commission  to 
mention  a  piece  of  evidence  or  a  position  of  a  party  indicates  that,  while  the  evidence 
or  position  was  considered,  it  was  not  found  relevant  or  necessary  to  the  resolution 
of  the  particular  issue. 

SouthwestemBeir  s  ILDP  Plan 

Southwestern  Bell's  plan  provides  that  its  customers  will  receive  ILDP  on  July 
22,  assuming  the  Commission's  order  approving  its  plan  is  effective  on  June  21. 
Southwestern  B  ell  intends  to  allow  its  customers  to  select  a  carrier  for  interLAT  A  toU 
calls  and  to  select  the  same  or  a  different  carrier  for  intraLATA  toU  calls. 


*This  order  contains  changes  approved  by  the  Commission  in  orders  issued  on  June  17,1 999 
and  June  23, 1999.  See  pages  176  and  245  for  orders  regarding  Case  No.  TO-99-254,  et  al. 
'  The  order  provides  that,  if  a  state  commission  has  not  approved  a  LEC's  plan  by  June  22, 
that  LEC  must  file  the  plan  with  the  FCC  s  Common  Carrier  Bureau  for  approval.  Since  the 
Commission  is  herein  approving  Applicant' s  plan,  this  provision  of  the  FCC '  s  order  is  moot. 
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Cost  Recovery 

Southwestern  Bell  proposes  to  recover  the  incremental  costs  of  implementing 
ILDP  over  a  three-year  period  as  a  new  access  rate  element  assessed  on  total 
intrastate  originating  minutes. 

The  introduction  of  competition  into  the  1+  intraLATA  toll  will  allow  end  users 
originating  calls  to  choose  the  company  that  will  carry  those  calls .  The  beneficiaries 
of  this  introduction  of  competition  are  the  end-users  and  the  interexchange  carriers 
who  will  be  able  to  offer  "one-stop  shopping"  for  all  long-distance  services  on  a  1h- 
basis.  Customers  will  be  more  likely  to  use  an  interexchange  carrier  for  toll  traffic  when 
they  can  do  so  withouthaving  to  dial  an  access  code  followed  by  "  1 "  plus  the  number. 
If  the  Commission  were  to  limit  recovery  to  a  surcharge  on  intraLATA  traffic  as  some 
parties  have  proposed,  Southwestern  Bell,  the  primary  intraLATA  toll  carrier,  would 
bear  a  heavy  portion  of  the  costs  of  providing  a  service  that  will  likely  decrease  its 
toll  market  share.  Spreading  the  costs  over  all  intrastate  minutes  as  Southwestern 
Bell  proposes  is  a  reasonable  means  of  recovering  the  cost  of  implementation. 

This  recovery  method  is  the  same  as  the  one  the  Commission  approved  for  Sprint 
and  GTE  in  their  implementation  plans.  Although  the  Commission  noted  that  there 
was  no  precedential  value  to  that  decision,  and  that  each  plan  recovery  method  would 
be  evaluated  on  its  own  merits,  the  reasoning  that  led  the  Commission  to  approve 
this  method  for  GTE  and  Sprint  is  equally  applicable  here. 

Southwestern  Bell  proposes  to  file  a  tariff  to  begin  recovery  of  these  costs  once 
they  are  known.  Some  parties  criticized  this  approach  because  Southwestem  Bell  will 
not  begin  paying  any  of  these  costs  until  after  it  will  have  lost  a  portion  of  its  market 
share.  Southwestem  Bell  states  that  starting  recovery  after  the  costs  are  known  will 
avoid  using  estimated  costs  and  then  adjusting  them  once  actual  costs  are  known. 
The  Commission  finds  that  Southwestem  Bell's  approach  is  reasonable  and  will 
approve  it.  The  Commission  is  approving  the  "estimate  and  trae  up"  approach  for 
all  the  other  LECs,  and  either  approach,  if  done  properly,  will  allow  a  LEC  to  recover 
its  ILDP  costs  (and  no  more)  from  appropriate  entities. 

PIC  Change  Charge  Waiver 

Southwestern  Bell  proposed  a  1 80-day  waiver  of  primary  interexchange  carrier 
(PIC)  change  charges.  Virtually  allpartiessupportedordidnotopposesuchawaiver. 
The  Commission  finds  that  this  period  is  appropriate  for  the  waiver  of  PIC  charges. 

Customer  Notification 

Southwestern  Bell  intends  to  notify  its  customers  of  the  implementation  of  ILDP 
by  a  "bill  message"  in  the  customers'  first  bill  following  Commission  approval  of  the 
plan.  Southwestern  Bell  does  not  intend  to  ballot  its  customers. 

The  public  will  be  best  served  if  information  regarding  the  implementation  of  ILDP 
is  conveyed  in  such  a  way  as  to  capture  a  reader' s  attention.  A  bill  message  or  a  bill 
insert  is  all  too  easily  missed  or  ignored.  Despite  the  increased  cost  of  a  separate 
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mailing  over  a  bill  message  or  a  bill  insert,  the  Commission  finds  that  the  increased 
readership  that  a  separate  mailing  is  likely  to  achieve  will  outweigh  the  cost.  The 
Commission  will  order  Southwestern  Bell  to  notify  its  customers  by  a  separate 
mailing. 

The  Commission  finds  that  the  content  of  the  notice  should  be  as  clear  and 
concise  as  possible,  while  at  the  same  informing  customers  of  the  choices  they  have, 
and  the  consequences  of  those  choices.  If  a  notice  did  not  inform  customers  of  all 
the  carriers  that  they  can  choose,  it  would  not  serve  the  pubhc  interest.  The 
Commission  will  direct  Southwestern  Bell  to  provide  customers  upon  request  a  Ust 
of  all  carriers  authorized  and  obligated  to  provide  intraLATA  toll  service  in  South- 
westem  Bell's  territory.  Accordingly,  the  text  of  the  notice  should  be  as  follows: 

IMPORTANTPUBLICINTERESTNOTICE 

Currently,  your  intraLATA  1+  and  0+  calls  (long  dis- 
tance calls  to  nearby  communities  to  which  long  distance 
charges  apply)  are  carried  by  Southwestern  Bell  Telephone 
Company.  Effective  July  22, 1999,  you  will  be  able  to  choose  the 
company  you  would  like  to  carry  these  calls. 

You  can  contact  your  local  Southwestern  Bell  Tele- 
phone Company  business  office  or  the  company  you  choose  to 
provide  this  service.  If  you  want  to  continue  using  Southwest- 
em  Bell  Telephone  Company  to  carry  these  calls,  you  do  not 
need  to  do  anything. 

You  can  contact  your  local  Southwestern  Bell  Tele- 
phone Company  business  office  for  a  hst  of  all  companies 
authorized  to  provide  intraLATA  toll  service  in  Missouri. 

Please  note  that  the  rates  and  services  of  each  of  these 
companies  may  be  different  from  each  other,  and  from  the  rates 
and  services  you  currently  receive  from  Southwestern  Bell 
Telephone  Company.  Particularly  if  you  make  a  lot  of  calls,  or 
make  long  calls  (such  as  to  connect  to  an  internet  service 
provider  (ISP)  through  a  dial-up  connection),  you  should  check 
with  your  local  Southwestern  Bell  Telephone  Company  busi- 
ness office  and  the  long  distance  company  you  choose  to  find 
out  whether  long  distances  charges  will  apply  to  these  calls. 

FromJuly22, 1999untilJanuary22, 1999,  you  will  be  able 
to  choose  a  company  other  than  Southwestern  Bell  Telephone 
Company  and  you  will  not  be  charged  for  making  the  change.  If 
you  want  to  change  again,  or  make  a  change  after  January  22, 
1999,  you  will  incur  a  charge  of  $5 .83 . 
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CarrierNotification 

Southwestern  Bell  stated  that  it  intends  to  notify  interexchange  carriers  (IXCs) 
that  currently  provide  service  in  its  exchanges.  The  IXCs  are  to  provide  applicant 
with  a  list  of  exchanges  in  which  they  plan  to  offer  intraLATA  toll  service. 

AT&T  was  the  only  party  to  Case  No.  TO-99-254  et  al.  that  took  the  position  that 
a  second  notice  to  carriers  was  necessary.  AT&T  believed  that  a  second  notice  after 
the  Commission  issues  its  order  on  the  ILDPplan  would  allow  IXCs  to  decide  whether 
to  participate  based  on  the  specifics  of  the  Commission' s  order.  However,  as  a  party, 
AT&T  will  be  well  aware  of  the  specifics  of  the  Commission' s  order.  Furthermore, 
AT&T  testified  at  the  hearing  that  the  specifics  of  any  Conmiission  order  approving 
an  ILDP  plan  would  not  change  its  decision  on  how  it  will  participate.  The 
Commission  finds  that  one  notice  to  IXCs  that  currently  provide  service  in  South- 
western BeU' s  exchanges  is  sufficient. 

CONCLUSIONS  OFLAW 

The  Missouri  Public  Service  Commission  has  reached  the  following  conclusions 
oflaw: 

Southwestern  Bell  is  a  public  utility  and  a  telephone  company  subject  to  the 
Commission' sjurisdictionunderSection386.250and Chapter 392, RSMo  1994.  The 
Federal  Telecommunications  Act  of  1 996  and  the  Federal  Communications  Commis- 
sion require  LECs  such  as  Southwestern  Bell  to  implement  intraLATA  equal  access. 
Southwestern  Bell  has  submitted  an  intraLATA  dialing  parity  implementation  plan 
to  this  Commission  for  approval.  Based  upon  its  findings  of  fact,  the  Commission 
has  determined  that  the  plan  should  be  approved  as  modified. 

mS  THEREFORE  ORDERED: 

1.  That  the  intraLATA  dialing  parity  plan  filed  by  Southwestern  Bell  Telephone 

Company  on  April  22,  1999  is  approved  with  the  modifications  discussed  herein. 

2.  That  Southwestern  Bell  Telephone  Company  shall  file  tariffs  implementing 
intraLATA  dialing  parity  consistent  with  this  Report  and  Order. 

3.  That,  no  later  than  ten  days  after  the  effective  date  of  this  order.  Southwestern  Bell 
Telephone  Company  shall  notify  its  customers,  as  discussed  herein,  of  the  availability  of 
intraLATA  toll  dialing  parity. 

4.  That  this  order  shall  become  effective  on  June  21,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 
Mills,  Deputy  Chief  Regulatory  Law  Judge 
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In  the  Matter  of  the  Petition  of  Goodman  Telephone  Company  for 
Approval  of  an  IntraLATA  DialingParity  Plan* 


Case  No.  TO-99-504 
Decided  June  10,  1999 


Telecommunications  §  33.  The  Commission  detennined  ttiat  a  local  exchange  company's  plan 
to  implement  federally-mandated  IntraLATA  toll  dialing  parity  was,  with  modifications, 
acceptable,  and  approved  it. 

BACKGROUND 

On  April  22, 1 999,  Goodman  Telephone  Company  (Goodman)  filed  an  application 
with  the  Commission  requesting  approval  of  its  plan  to  implement  intraLATA  toll 
dialing  parity  (ILDP) .  This  filing  was  made  pursuant  to  a  March  23  order  of  the  Federal 
Communications  Commission  (FCC)  that  required  all  local  exchange  companies 
(LECs)  to  make  such  filings.  The  FCC  order,  as  the  Commission  intends  to  comply 
with  it' ,  requires  the  Commission  to  approve  each  LEC  s  ILDP  by  June  22.  It  also 
requires  that,  assuming  the  Commission  approves  the  plan  by  June  22,  each  LEC 
implement  its  plan  by  July  22.  The  Commission  consolidated  Goodman' s  ILDP  plan 
filing,  and  all  the  LECs'  ILDPfiUngs,  with  Case  No.  TO-99-254 et  al.,  andheld  ahearing 
May  17-26. 

FINDINGS  OFFACT 

The  Commission  has  reviewed  and  considered  all  of  the  evidence  and  arguments 
presented  by  the  various  parties.  Some  evidence  and  positions  of  parties  on  some 
issues  may  not  be  addressed  by  the  Commission.  The  failure  of  the  Commission  to 
mention  a  piece  of  evidence  or  a  position  of  a  party  indicates  that,  while  the  evidence 
or  position  was  considered,  it  was  not  found  relevant  or  necessary  to  the  resolution 
of  the  particular  issue. 


*See  pages  176  and  245  for  orders  regarding  Case  No.  TO-99-254,  et  al.  The  Commission 
issued  other  orders  similar  to  this  involving  various  telephone  companies  and  this  issue.  Please 
see  the  Unreported  section  of  this  book. 

The  Commission,  in  an  order  issued  on  July  15,  1999,  denied  a  rehearing  in  this  case. 
'  The  order  provides  that,  if  a  state  commission  has  not  approved  a  LECs  plan  by  June  22, 
that  LEC  must  file  the  plan  with  the  FCC  s  Common  Carrier  Bureau  for  approval.  Since  the 
Commission  is  herein  approving  Applicant' s  plan,  this  provision  of  the  FCC  s  order  is  moot. 
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Goodman'sILDPPlan 

Goodman' s  plan  provides  that  its  customers  will  receive  ILDP  on  July  22, 1 999^ . 
Goodman  intends  to  allow  its  customers  to  select  a  carrier  for  interLATA  toll  calls 
and  to  select  the  same  or  a  different  carrier  for  intraLATA  toll  calls. 

Assigimient  of  Customers  and  Termination  of  the  PTC  Plan 

Goodman  proposes  that  Southwestern  Bell  Telephone  continue  to  provide 
intraLATA  toU  service  for  some  period  of  time  after  the  implementation  of  ILDP  on 
July  22  to  all  customers  that  have  not  chosen  an  intraLATA  toll  carrier.  Goodman 
estimates  that  this  period  would  be  approximately  ninety  days  and  that, 
during  this  period,  a  second  notice  and  a  ballot  would  be  sent  to  customers  who  have 
not  chosen  an  intraLATA  toll  carrier.  Goodman  believes  that  this  approach  will 
reduce  customer  confusion  and  give  customers  a  greater  opportunity  to  choose  a 
carrier  before  one  is  chosen  for  them  (or  they  are  treated  as  having  no  Primary 
Interexchange  Carrier  for  intraLATA  toll,  or"noPICed").  Goodmanhas  notmade  a 
final  decision  on  how  customers  will  be  treated  who  still  have  not  affirmatively  picked 
an  intraLATA  toll  carrier  by  the  end  of  this  period. 

Because  the  period  between  the  time  customers  get  notice  and  the  beginning  of 
ILDPis  so  short,  the  Commission  will  order  the  PTC  plan  to  continue  in  modified  form 
for  a  period  of  90  days.  The  Commission  believes  that  some  customers  might  not  pick 
an  intraLATA  toll  carrier  by  July  22.  Particularly  in  hght  of  AT&T's  linoited 
participation,  this  could  result  in  a  significant  number  of  customers  having  to  use 
1 0 IXXXX  dialing .  By  extending  the  PTC  plan  for  a  short  period,  customers  will  have 
a  much  greater  opportunity  to  choose  the  carrier  they  want  to  carry  intraLATA  toll 
calls. 

The  Commission  agrees  that  an  additional  notice  has  the  potential  to  alleviate 
some  customer  confusion.  However,  Goodman's  approach  will  also  increase 
implementation  costs  (which  ultimately  will  be  borne  by  customers)  and  hinder  the 
development  of  competition.  The  Commission  finds  that  the  added  cost  of  an 
additional  notice  and  a  ballot  outweighs  the  potential  reduction  in  customer 
confusion. 

The  Commission  will  order  Goodman  to  modify  its  plan  to  provide  a  single  notice 
to  customers.  The  Conomission  will  also  order  Goodman  to  assign  each  customer  that 
has  not  chosen  an  intraLATA  toll  carrier  by  October  20  to  the  customer' s  interLATA 
toll  carrier  if  that  carrier  has  notified  Goodman  that  it  is  wilhng  to  be  on  a  customer 
notification  Ust.  If  the  customer' s  interLATA  toll  carrier  has  not  notified  Goodman, 
then  Goodman  should  consider  the  customer  a  "no  PIC."  As  discussed  below,  the 
notice  that  Goodman  is  to  mail  directly  to 


^  Goodman' s  plan  indicates  that  it  will  eliminate  the  PTC  plan  shortly  after  the  implementation 
of  dialing  parity.  The  rationale  is  that  it  will  be  cheaper  and  administratively  easier  to  have 
carriers  other  than  the  PTC  begin  carrying  calls  at  the  beginning  of  an  access  biUing  cycle.  As 
a  result,  customers  can  choose  an  intraLATA  toU  carrier  on  and  after  July  22,  but  that  customers 
that  do  not  choose  wiU  continue  to  be  served  by  the  PTC  until  August  13. 
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customers  will  clearly  explain  options  and  consequences,  and  Goodman  will  waive 
PIC  change  charges  for  a  180-day  period.  As  a  result,  even  though  some  customers 
might  be  inconvenienced  to  find  that  they  have  no  PIC  when  they  try  to  dial  an 
intraLATA  toll  call,  they  will  be  able  to  choose  a  carrier  at  no  cost  with  a  call  to  the 
Goodman  business  office,  or  to  one  of  the  available  long  distance  carriers. 

During  this  short  transition  period,  the  PTCs  will  not  be  required  to  offer  new 
services  to  customers  in  Goodman  exchanges,  to  provide  intraLATA  toll  services  to 
new  customers  in  SC  exchanges,  or  to  take  Billing  and  Collection  services  (B  &C)  from 
Goodman.  It  would  not  be  in  the  public  interest  for  existing  customers  to  get 
accustomed  to  new  services  that  will  no  longer  be  available  (at  least  from  a  PTC)  a 
short  time  later.  By  the  same  token,  it  would  not  be  in  the  public  interest  to  allow  new 
Goodman  customers  to  take  intraLATA  toll  service  from  a  PTC  only  to  find  that 
service  from  that  carrier  is  no  longer  available  a  short  time  later.  Finally,  in  the 
transition  to  competition,  it  would  not  be  conducive  to  the  development  of  compe- 
tition to  require  a  PTC  to  purchase  B&C  from  Goodman  when  none  of  the  new  entrants 
has  a  similar  requirement.  The  PTCs  will  be  required  during  the  transition  to  carry 
all  intraLATA  toll  traffic  from  Goodman  customers  who  have  not  chosen  a  carrier. 

The  Commission  wiU  order  the  PTC  plan  to  continue  in  this  modified  form  in 
Goodman' s  territory  until  October  20, 1 999. 

Cost  Recovery 

Goodman  proposes  to  recover  the  incremental  costs  of  implementing  ILDP  over 
a  three-year  period  as  a  surcharge  on  the  Carrier  Common  Line  (CCL)  element  for  all 
originating  intrastate  access  minutes. 

The  following  incremental  costs  were  included  by  Goodman  for  recovery: 
preparing  and  gaining  approval  of  ILDP;  customer  notification;  business  office 
training;  increases  in  business  office  work;  network  software;  billing  system  modi- 
fications; network  translations;  and  a  90-  day  waiver  of  PIC  change  charge.  The 
Commission  finds  that  all  of  these  types  of  costs  are  appropriate  for  recovery. 
Because  Goodman's  estimates  of  these  costs  will  be  revised  once  actual  costs  are 
known,  the  Commission  will  not  enter  a  finding  as  to  the  accuracy  of  these  estimates. 

Spreading  the  costs  over  all  intrastate  originating  minutes  is  a  reasonable  means 
of  recovering  the  cost  of  implementation.  To  limit  the  recovery  to  only  intraLATA 
originating  minutes  would  raise  those  rates  too  much  at  a  time  when  competition  in 
this  market  is  just  starting.  AT&T' s  proposal  to  spread  the  costs  over  a  period  longer 
than  three  years  would  simply  drag  the  process  out.  The  Commission  finds  that  it 
would  not  be  in  the  public  interest  for  LECs  to  still  be  recovering  the  costs  of  ILDP 
implementation  as  much  as  eight  years  in  the  future. 

This  recovery  method  is  the  same  as  the  one  the  Commission  approved  for  Sprint 
and  GTE  in  their  implementation  plans.  Although  the  Commission  noted  that  there 
was  no  precedential  value  to  that  decision,  and  that  each  plan  recovery  method  would 
be  evaluated  on  its  own  merits,  the  reasoning  that  led  the  Commission  to  approve 
this  method  for  GTE  and  Sprint  is  equally  applicable  here. 
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The  Commission  will  accept  Goodman's  cost  estimates  used  to  calculate  the 
charges  in  its  tariff,  and  will  order  Goodman  to  provide  the  Staff  of  the  Commission 
with  the  actual  costs  when  available.  It  will  also  order  Goodman  to  provide  the  Staff 
with  an  annual  accounting  of  the  progress  of  its  cost  recovery.  The  Staff  and 
Goodman  should  monitor  the  recovery  to  ensure  the  temporary  additive  is  ended  as 
soon  as  the  actual  cost  of  implementation  is  recovered. 

PIC  Change  Charge  Waiver 

Goodman  proposed  a  90-day  waiver  of  primary  interexchange  carrier  (PIC) 
change  charges.  The  Commission  finds  that  this  period  is  too  short  for  the  waiver 
of  PIC  charges.  This  period  would  not  allow  customers  to  fully  understand  the 
changes  with  which  they  are  faced,  nor  to  fully  explore  the  options  they  have. 
Furthermore,  a  90-day  period  would  end  just  at  the  time  some  customers  are  assigned 
to  their  interLATA  long  distance  company  or  no-PICed.  The  Commission  will  order 
Goodman  to  implement  a  PIC  change  charge  waiver  period  of  1 80  days. 

Customer  Notification 

Goodman' s  plan  states  that  it  will  notify  its  customers  of  the  implementation  of 
ILDP  by  a  separate  mailing  to  each  of  its  customers.  This  is  the  appropriate  means 
of  notifying  customers,  and  the  Commission  will  approve  it. 

The  Commission  finds  that  the  content  of  the  notice  should  be  as  clear  and 
concise  as  possible,  while  at  the  same  informing  customers  of  the  choices  they  have, 
and  the  consequences  of  those  choices.  If  a  notice  did  not  inform  customers  as  much 
as  possible  on  the  questions  that  are  likely  to  concern  them,  it  would  not  serve  the 
public  interest^ .  The  Commission  will  direct  Goodman  to  provide  customers  upon 
request  a  list  of  all  carriers  authorized  and  obligated  to  provide  intraL  AT  A  toll  service 
in  Goodman' s  territory.  The  Commission  will  direct  Goodman  to  provide  customers 
the  following  notice: 

IMPORTANTPUBLICINTERESTNOTICE 

Currently,  your  intraLATA  l-H  and  Oh-  calls  (long  distance  calls  to  nearby 
communities  to  which  long  distance  charges  apply)  are  carried  by  Southwestern  Bell 
Telephone  Company.  This  service  is  called  intraLATA  toll  service.  Effective  July 
22, 1999,  you  will  be  able  to  choose  the  company  you  would  like  to  carry  these  calls. 


'  Because  AT&T  is  the  selected  interLATA  carrier  for  such  a  large  number  of  customers  in 
SC  exchanges  such  as  Goodman' s,  AT&T  is  specifically  mentioned.  The  Commission  finds 
that  requiring  Goodman  to  state  AT&T's  position  in  the  customer  notice  is  necessary  to 
minimize  customer  confusion. 
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Attached  is  a  list  of  the  companies  that  have  told  Goodman  Telephone  Company 
that  they  are  willing  to  carry  these  calls.  You  should  contact  your  local  Goodman 
Telephone  Company  business  office  or  the  company  you  choose  to  provide  this 
service .  If  you  do  not  call  Goodman  Telephone  Company  or  a  long  distance  company 
of  your  choice  and  choose  a  company  to  provide  this  service,  you  will  automatically 
be  assigned  to  your  current  long  distance  (interLATA)companyifitappears  on  the 
attached  list. 

Even  if  your  current  long  distance  (interLATA)  company  is  not  on  the  attached 
list,  it  may  be  willing  or  required  by  law  to  provide  this  service* .  You  can  contact  your 
local  Goodman  Telephone  Company  business  office  for  a  list  of  all  companies 
authorized  to  provide  intraLATA  toll  service  in  Missouri.  If  your  current  long 
distance  (interLATA)  company  is  not  on  the  attached  list,  and  you  want  it  to  carry 
these  calls  in  addition  to  the  long  distance  calls  it  now  carries,  you  should  contact 
it. 

If  your  current  long  distance  (interLATA)  company  is  not  on  the  attached  list  and 
you  do  not  choose  another  company,  after  October  20, 1999,  you  will  not  be  able 
to  make  1+  or  0+  long  distance  intraLATA  calls  until  you  do  choose  another 
company.  You  will  still  be  able  to  make  these  calls  by  dialing  a  "lOlXXXX"  access 
number;  a  list  of  these  "  1 01 XXXX"  access  numbers  available  to  you  is  attached.  You 
can  also  get  a  list  of  these  numbers  from  your  local  Goodman  Telephone  Company 
business  office. 

Please  note  that  the  rates  and  services  of  each  of  these  companies  may  be 
different  from  each  other,  and  from  the  rates  and  services  you  currently  receive  from 
Southwestern  BeU  Telephone  Company.  Particularly  if  you  make  a  lot  of  calls,  or  make 
long  calls  (such  as  to  connect  to  an  internet  service  provider  (ISP)  through  a  dial-up 
connection),  you  should  check  with  your  local  Goodman  Telephone  Company 
business  office  and  the  long  distance  company  you  choose  to  find  out  whether  long 
distances  charges  will  apply  to  these  calls. 

For  180  days  after  July  22,  you  will  be  able  to  choose  a  company  to  provide  this 
service  and  you  will  not  be  charged  for  making  the  change.  If  your  current  long 
distance  (interLATA)  company  is  not  on  the  attached  Ust  and  you  do  not  choose 
another  company,  after  October 20, 1999,  you  will  not  be  able  to  make  1+  or  0+  long 
distance  intraLATA  calls  until  you  do  choose  another  company.  If  you  want  to 
change  after  your  initial  choice,  or  make  a  change  after  January  20, 2000,  you  will  incur 
a  charge  of  $5.00. 

*Even  though  AT&T  is  not  on  the  attached  list,  it  wiU  carry  these  calls  if  you 
request  it. 
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CarrierNotification 

Goodman  stated  that  it  intends  to  notify  interexchange  carriers  (IXCs)  that 
currently  provide  service  in  its  exchanges  within  a  week  of  the  fiUng  of  its  plan. 

AT&T  was  the  only  party  to  Case  No.  TO-99-254  et  al.  that  took  the  position  that 
a  second  notice  to  carriers  was  necessary.  AT&T  believed  that  a  second  notice  after 
the  Commi  ssion  issues  its  order  on  the  ILDP  plan  would  allow  IXC  s  to  decide  whether 
to  participate  based  on  the  specifics  of  the  Commission' s  order.  However,  as  a  party, 
AT&T  will  be  well  aware  of  the  specifics  of  the  Commission's  order.  Furthermore, 
AT&T  testified  at  the  hearing  that  the  specifics  of  any  Commission  order  approving 
an  ILDP  plan  would  not  change  its  decision  on  how  it  will  participate.  The 
Commis  sion  finds  that  one  notice  to  IXCs  that  currently  provide  service  in  Goodman' s 
exchanges  is  sufficient. 

Revenue  Neutrality 

Goodman  proposes  a  revenue  neutraUty  adj  ustment  that  will  be  implemented  by 
raising  intraLATA  Carrier  Common  Line  (CCL)  rates.  Goodman  proposes  to  raise 
these  rates  as  necessary  to  maintain  revenue  neutrality,  up  to  the  level  of  interLATA 
CCL  rates.  If  this  increase  is  not  sufficient,  Goodman  proposes  to  raise  both 
interLATA  and  intraLATA  rates  and  keep  them  in  parity.  The  rates  are  also  calculated 
to  eUminate  the  CCL  cap,  or  discounted  CCL  rate. 

The  Conamission  will  allow  Goodman  to  achieve  revenue  neutrality  at  the  time  it 
implements  its  ILDP  plan.  It  will  do  so,  however,  under  a  mechanism  that  allows 
Goodman  to  achieve  its  desired  revenue  neutraUty  while  at  the  same  time  protecting 
Goodman' s  customers  from  the  possibility  that  they  will  be  overcharged  as  a  result 
of  the  revenue  neutrality  filing. 

Because  an  interim  fiUng  is  necessarily  ancillary  to  a  permanent  increase  in  rates 
(see,  e.g. ,  State  ex  rel.  Laclede  Gas  Co.  v.  Public  Service  Commission,  535  S .  W.2d561 , 
(Mo.  App.  1 976))  the  Commission  will  approve  Goodman' s  revenue  neutrality  filing 
if  it  commits  to  filing  a  general  rate  case  in  which  all  relevant  factors  are  to  be  examined 
no  sooner  than  eight  months  and  no  later  than  ten  months  after  October  20,  1999. 
Furthermore,  the  tariffs  implementing  revenue  neutrality  should  clearly  reflect 
Goodman' s  agreement  that  the  increase  they  implement  is  to  be  interim  and  subject 
to  refund.  The  interim  period  over  which  they  are  effective  shall  be  from  October  20 
until  the  Commission  resolves  the  rate  case.  The  parties  shall  address  in  the  rate  case, 
the  issues  of  the  amount  of  any  decrease  in  revenues  Goodman  suffered  as  a  result 
of  the  elimination  of  the  PTC  plan,  and  whether  the  interim  tariff s  over-recovered  the 
decrease  in  revenues.  Goodman  shall  bear  the  burden  of  proof  on  these  issues. 
Goodman  shall  refund  any  amount  determined  to  be  over-recovery  to  each  of  the 
entities  that  paid  the  interim  increase,  according  to  the  percentage  that  entity  paid. 
Interest  shall  be  applied  to  the  refund  at  the  rate  of  nine  percent  per  annum. 

Goodman  has  proposed  that  its  interim  increase  be  subject  to  refund  based  upon 
an  examination  of  actual  revenue  changes  for  a  period  of  time  after  the  termination 
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of  the  PTC  plan,  and  the  Commission  has  accepted  that  proposal.  Therefore,  the 
questions  of  the  accuracy  of  Goodman's  estimates  of  revenue  losses,  and  even  of 
the  categories  of  revenue  losses  attributable  to  the  elinaination  of  the  PTC  plan'' , 
need  not  be  resolved  at  this  time;  they  will  be  addressed  in  Goodman' s  rate  case.  In 
addition,  the  Commission  finds  that  the  rate  elements  that  Goodman  proposes  to 
adjust  are  appropriate  and  sufficiently  competitively  neutral. 

So  that  the  Commission  and  its  Staff  can  examine  the  revenue  neutrality 
calculations,  the  Commission  will  order  Goodman  to  file  all  supporting  documenta- 
tion with  its  revenue  neutrality  tariffs. 

CONCLUSIONS  OFLAW 

The  Missouri  Public  Service  Commission  has  reached  the  following  conclusions 
oflaw: 

Goodman  is  apubUc  utiUty  andatelephone  company  subject  to  the  Commission' s 
jurisdiction  under  Section  386.250  and  Chapter  392,  RSMo  1994.  The  Federal 
Telecommunications  Act  of  1996  and  the  Federal  Communications  Commission 
require  LECs  suchas  Goodman  to  implementintraLATAequal  access.  Goodmanhas 
submitted  an  intraLATA  dialing  parity  implementation  plan  to  this  Commission  for 
approval.  Based  upon  its  findings  of  fact,  the  Commission  has  determined  that  the 
Plan  should  be  approved  as  modified. 

ITISTHEREFOREORDERED: 

1.  That  the  intraLATA  dialing  parity  plan  filed  by  Goodman  Telephone  Company 
on  April  22,  1999  is  approved  with  the  modifications  discussed  herein. 

2.  That  Goodman  Telephone  Company  shall  file  tariffs  implementing  intraLATA 
dialing  parity  consistent  with  this  Report  and  Order. 

3.  That,  as  soon  as  they  are  available,  Goodman  Telephone  Company  shall  submit  to 
the  Staff  of  the  Commission  data  showing  the  actual  cost  of  implementing  intraLATA  diaUng 
parity.  If  necessary,  Goodman  Telephone  Company  shall  file  revised  tariffs  to  reflect  the 
difference  between  the  estimated  costs  and  the  actual  costs. 

4.  That,  on  or  about  October  1  of  each  year,  Goodman  Telephone  Company  shall 
submit  to  the  Staff  of  the  Commission  data  showing  the  status  of  cost  recovery. 

5.  That  Goodman  Telephone  Company  the  Staff  of  the  Commission  shall  monitor  the 
progress  of  cost  recovery  and  Goodman  Telephone  Company  shall  file  tariffs  with  the 
Commission  to  eliminate  the  cost  recovery  surcharge  so  that  only  the  actual  costs  are  recovered. 

6.  That,  if  Goodman  Telephone  Company  files  tariffs  to  provide  revenue  neutrality, 
it  shall  file  a  general  rate  case  no  sooner  than  eight  months  and  no  later  than  ten  months  after 
October  20, 1999. 

*The  Commission  notes,  without  deciding,  that  certain  types  of  revenue  losses  that  Goodman 
includes  in  its  revenue  neutral  calculation  may  not  be  attributable  to  the  elimination  of  the  PTC 
plan.  While  such  revenue  losses  may  be  appropriate  to  consider  in  setting  "going  forward" 
rates  in  the  rate  case,  if  they  are  not  attributable  to  the  elimination  of  the  PTC  plan,  they  would 
not  have  been  appropriate  in  the  revenue  neutral  calculation  and  Goodman  may  be  required 
to  refund  them. 
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7.  That,  if  Goodman  Telephone  Company  files  tariffs  to  provide  revenue  neutraUty, 
it  shall  file  supporting  documentation  with  the  tariffs. 

8.  That,  within  ten  days  of  the  effective  date  of  this  order,  Goodman  Telephone 
Company  shall  notify  its  customers,  as  discussed  herein,  of  the  availability  of  intraLATA  toll 
dialing  parity. 

9.  That  the  Primary  Toll  Carrier  plan  is  modified  and  continued  only  to  the  extent 
necessary  to  accommodate  the  modifications  discussed  herein. 

10.  That  this  order  shall  become  effective  on  June  21,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 
Mills,  Deputy  Chief  Regulatory  Law  Judge 


In  the  Matter  of  the  Petition  of  BPS  Telephone  Company  for 
Approval  of  an  IntraLATA  Dialing  Parity  Plan* 


Case  No.  TO-99-498 
Decided  June  10,  1999 


Telecommunications  §  33.  The  Commission  determined  that  a  local  exchange  company's  plan 
to  implement  federally-mandated  intraLATA  toll  dialing  parity  was,  with  modifications, 
acceptable,  and  approved  it. 

BACKGROUND 

On  April  22, 1999,  BPS  Telephone  Company  (BPS)  filed  an  application  with  the 
Commission  requesting  approval  of  its  plan  to  implement  intraLATA  toll  dialing 
parity  (ILDP).  This  fiUng  was  made  pursuant  to  a  March  23  order  of  the  Federal 
Communications  Commission  (FCC)  that  required  all  local  exchange  companies 
(LECs)  to  make  such  filings.  The  FCC  order,  as  the  Commission  intends  to  comply 
with  it^ ,  requires  the  Commission  to  approve  each  LEC  s  ILDP  by  June  22.  It  also 
requires  that,  assuming  the  Commission  approves  the  plan  by  June  22,  each  LEC 
implementits  plan  by  July  22.  The  Commission  consolidated  BPS'  s  ILDPplan  fihng, 
and  all  the  LECs'  ILDP  fihngs,  with  Case  No.  TO-99-254  et  al.,  andheld  ahearing  May 
17-26. 


*The  Commission,  in  an  order  issued  on  July  15, 1999,  denied  a  rehearing  in  this  case.  See 
pages  176  and  245  for  orders  regarding  Case  No.  TO-99-254,  et  al. 

The  Commission  issued  other  orders  similar  to  this  involving  various  telephone  companies 
and  this  issue.  Please  sec  the  Unreported  section  of  this  book. 

'  The  order  provides  that,  if  a  state  commission  has  not  approved  a  LECs  plan  by  June  22, 
that  LEC  must  file  the  plan  with  the  FCC  s  Common  Carrier  Bureau  for  approval.  Since  the 
Commission  is  herein  approving  Applicant' s  plan,  this  provision  of  the  FCC  s  order  is  moot. 
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FINDINGS  OFFACT 

The  Commission  has  reviewed  and  considered  all  of  the  evidence  and  arguments 
presented  by  the  various  parties.  Some  evidence  and  positions  of  parties  on  some 
issues  may  not  be  addressed  by  the  Commission.  The  failure  of  the  Commission  to 
mention  a  piece  of  evidence  or  a  position  of  a  party  indicates  that,  while  the  evidence 
or  position  was  considered,  it  was  not  found  relevant  or  necessary  to  the  resolution 
of  the  particular  issue. 

BPS' sE^DP  Plan 

BPS '  s  plan  provides  that  its  customers  will  receive  ILDP  on  July  22, 1 999.  BPS 
intends  to  allow  its  customers  to  select  a  carrier  for  interLATA  toll  calls  and  to  select 
the  same  or  a  different  carrier  for  intraLATA  toU  calls. 

Assignment  of  Customers  and  Termination  of  the  PTC  Plan 

BPS  proposes  that  Southwestern  Bell  Telephone  continue  to  provide  intraLATA 
toll  service  for  some  period  of  time  after  the  implementation  of  ILDP  on  July  22  to  all 
customers  that  have  not  chosen  an  intraLATA  toll  carrier.  BPS  estimates  that  this 
period  would  be  approximately  ninety  days  and  that,  during  this  period,  a  second 
notice  and  a  ballot  would  be  sent  to  customers  who  have  not  chosen  an  intraLATA 
toll  carrier.  BPS  beUeves  that  this  approach  will  reduce  customer  confusion  and  give 
customers  a  greater  opportunity  to  choose  a  carrier  before  one  is  chosen  for  them 
(or  they  are  treated  as  having  no  Primary  Interexchange  Carrier  for  intraLATA  toll, 
or  "no  PICed") .  BPS  has  not  made  a  final  decision  on  how  customers  will  be  treated 
who  still  have  not  affirmatively  picked  an  intraLATA  toll  carrier  by  the  end  of  this 
period. 

Because  the  period  between  the  time  customers  get  notice  and  the  beginning  of 
ILDPis  so  short,  the  Commission  will  order  the  PTC  plan  to  continue  in  modified  form 
for  a  period  of  90  days.  The  Commission  believes  that  some  customers  might  not  pick 
an  intraLATA  toll  carrier  by  July  22.  Particularly  in  Ught  of  AT&T's  limited 
participation,  this  could  result  in  a  significant  number  of  customers  having  to  use 
lOlXXXX  dialing.  By  extending  the  PTC  plan  forashortperiod,  customers  willhave 
a  much  greater  opportunity  to  choose  the  carrier  they  want  to  carry  intraLATA  toll 
calls. 

The  Commission  agrees  that  an  additional  notice  has  the  potential  to  alleviate 
some  customer  confusion.  However,  BPS'  s  approach  will  also  increase  implemen- 
tation costs  (which  ultimately  will  be  borne  by  customers)  and  hinder  the  develop- 
ment of  competition.  The  Commission  finds  that  the  added  cost  of  an  additional 
notice  and  a  ballot  outweighs  the  potential  reduction  in  customer  confusion. 

The  Commission  will  order  BPS  to  modify  its  plan  to  provide  a  single  notice  to 
customers.  The  Commission  will  also  order  BPS  to  assign  each  customer  that  has 
not  chosen  an  intraLATA  toll  carrier  by  October  20  to  the  customer' s  interLATA  toll 
carrier  if  that  carrier  has  notified  BPS  that  it  is  willing  to  be  on  a  customer  notification 
hst.  If  the  customer' s  interLATA  toll  carrier  has  not  notified  BPS,  then  BPS  should 
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consider  the  customer  a  "no  PIC."  As  discussed  below,  the  notice  that  BPS  is  to  mail 
directly  to  customers  will  clearly  explain  options  and  consequences,  and  BPS  will 
waive  PIC  change  charges  for  a  180-day  period.  As  a  result,  even  though  some 
customers  might  be  inconvenienced  to  find  that  they  have  no  PIC  when  they  try  to 
dial  an  intraLATA  toll  call,  they  will  be  able  to  choose  a  carrier  at  no  cost  with  a  call 
to  the  BPS  business  office,  or  to  one  of  the  available  long  distance  carriers. 

During  this  short  transition  period,  the  PTCs  will  not  be  required  to  offer  new 
services  to  customers  in  BPS  exchanges,  to  provide  intraLATA  toll  services  to  new 
customers  in  SC  exchanges,  or  to  take  Billing  and  Collection  services  (B&C)  from  BPS. 
It  would  not  be  in  the  public  interest  for  existing  customers  to  get  accustomed  to  new 
services  that  will  no  longer  be  available  (at  least  from  a  PTC)  a  short  time  later.  By  the 
same  token,  it  would  not  be  in  the  public  interest  to  allow  new  BPS  customers  to  take 
intraLATA  toll  service  from  a  PTC  only  to  find  that  service  from  that  carrier  is  no 
longer  available  a  short  time  later.  Finally,  in  the  transition  to  competition,  it  would 
not  be  conducive  to  the  development  of  competition  to  require  a  PTC  to  purchase 
B&C  from  BPS  when  none  of  the  new  entrants  has  a  similar  requirement.  The  PTCs 
will  be  required  during  the  transition  to  carry  all  intraLATA  toll  traffic  from  BPS 
customers  who  have  not  chosen  a  carrier. 

The  Commis  sion  will  order  the  PTC  plan  to  continue  in  this  modified  f  ormin  BPS '  s 
territory  until  October  20, 1999. 

Cost  Recovery 

BPS  proposes  to  recover  the  incremental  costs  of  implementing  ILDP  over  a 
three-year  period  as  a  surcharge  on  the  Carrier  Common  Line  (CCL)  element  for  all 
originating  intrastate  access  minutes. 

The  following  incremental  costs  were  included  by  BPS  for  recovery:  preparing 
and  gaining  approval  of  ILDP;  customer  notification;  business  office  training; 
increases  in  business  office  work;  network  software;  billing  system  modifications; 
network  translations;  and  a  90-day  waiver  of  PIC  change  charge.  The  Commission 
finds  that  all  of  these  types  of  costs  are  appropriate  for  recovery.  Because  BPS's 
estimates  of  these  costs  will  be  revised  once  actual  costs  are  known,  the  Commission 
will  not  enter  a  finding  as  to  the  accuracy  of  these  estimates. 

Spreading  the  costs  over  all  intrastate  originating  minutes  is  a  reasonable  means 
of  recovering  the  cost  of  implementation.  To  limit  the  recovery  to  only  intraLATA 
originating  minutes  would  raise  those  rates  too  much  at  a  time  when  competition  in 
this  market  is  just  starting.  AT&T' s  proposal  to  spread  the  costs  over  a  period  longer 
than  three  years  would  simply  drag  the  process  out.  The  Commission  finds  that  it 
would  not  be  in  the  public  interest  for  LECs  to  still  be  recovering  the  costs  of  ILDP 
implementation  as  much  as  eight  years  in  the  future. 

This  recovery  method  is  the  same  as  the  one  the  Commission  approved  for  Sprint 
and  GTE  in  their  implementation  plans.  Although  the  Commission  noted  that  there 
was  no  precedential  value  to  that  decision,  and  that  each  plan  recovery  method  would 
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be  evaluated  on  its  own  merits,  the  reasoning  that  led  the  Commission  to  approve 
this  method  for  GTE  and  Sprint  is  equally  applicable  here. 

The  Commission  will  accept  BPS'  s  cost  estimates  used  to  calculate  the  charges 
in  its  tariff,  and  will  order  BPS  to  provide  the  Staff  of  the  Commission  with  the  actual 
costs  when  available.  It  will  also  order  BPS  to  provide  the  Staff  with  an  annual 
accounting  of  the  progress  of  its  cost  recovery.  The  Staff  and  BPS  should  monitor 
the  recovery  to  ensure  the  temporary  additive  is  ended  as  soon  as  the  actual  cost  of 
implementation  is  recovered. 

PIC  Change  Charge  Waiver 

BPS  proposed  a  90-day  waiver  of  primary  interexchange  carrier  (PIC)  change 
charges.  The  Commission  finds  that  this  period  is  too  short  for  the  waiver  of  PIC 
charges.  This  period  would  not  allow  customers  to  fully  understand  the  changes  with 
which  they  are  faced,  nor  to  fully  explore  the  options  they  have.  Furthermore,  a  90- 
day  period  would  end  just  at  the  time  some  customers  are  assigned  to  their  interLATA 
long  distance  company  or  no-PICed.  The  Commission  will  order  BPS  to  implement 
a  PIC  change  charge  waiver  period  of  1 80  days . 

CustomerNotification 

BPS '  s  plan  states  that  it  will  notify  its  customers  of  the  implementation  of  ILDP 
by  a  separate  mailing  to  each  of  its  customers.  This  is  the  appropriate  means  of 
notifying  customers,  and  the  Commission  will  approve  it. 

The  Commission  finds  that  the  content  of  the  notice  should  be  as  clear  and 
concise  as  possible,  while  at  the  same  informing  customers  of  the  choices  they  have, 
and  the  consequences  of  those  choices .  If  a  notice  did  not  inform  customers  as  much 
as  possible  on  the  questions  that  are  likely  to  concern  them,  it  would  not  serve  the 
pubUc  interest^ .  The  Commission  will  direct  BPS  to  provide  customers  upon  request 
aUst  of  all  carriers  authorized  and  obhgated  to  provide  intraLATA  toll  service  in  BPS '  s 
territory.  The  Commission  will  direct  BPS  to  provide  customers  the  following  notice: 

IMPORTANTPUBLIC INTERESTNOTICE 

Currently,  your  intraLATA  1+  and  0+  calls  (long  distance  calls  to  nearby 
communities  to  which  long  distance  charges  apply)  are  carried  by  Southwestern  Bell 
Telephone  Company.  This  service  is  called  intraLATA  toll  service.  Effective  July 
22, 1999,  you  will  be  able  to  choose  the  company  you  would  Uke  to  carry  these  calls. 


^Because  AT&T  is  the  selected  interLATA  carrier  for  such  a  large  number  of  customers  in 
SC  exchanges  such  as  BPS's,  AT&T  is  specifically  mentioned.  The  Commission  finds  that 
requiring  BPS  to  state  AT&T's  position  in  the  customer  notice  is  necessary  to  minimize 
customer  confusion. 
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Attached  is  a  list  of  the  companies  that  have  told  BPS  Telephone  Company  that 
they  are  willing  to  carry  these  calls.  You  should  contact  your  local  BPS  Telephone 
Company  business  office  or  the  company  you  choose  to  provide  this  service.  If  you 
do  not  call  BPS  Telephone  Company  or  a  long  distance  company  of  your  choice  and 
choose  a  company  to  provide  this  service,  you  will  automatically  be  assigned  to  your 
current  long  distance  (interLATA)  company  if  it  appears  on  the  attached  list. 

Even  if  your  current  long  distance  (interLATA)  company  is  not  on  the  attached 
list,  it  may  be  willing  or  required  by  law  to  provide  this  service* .  You  can  contact  your 
local  BPS  Telephone  Company  business  office  for  a  list  of  all  companies  authorized 
to  provide  intraLATA  toll  service  in  Missouri.  If  your  current  long  distance 
(interLATA)  company  is  not  on  the  attached  list,  and  you  want  it  to  carry  these  calls 
in  addition  to  the  long  distance  calls  it  now  carries,  you  should  contact  it. 

If  your  current  long  distance  (interLATA)  company  is  not  on  the  attached  list  and 
you  do  not  choose  another  company,  after  October  20, 1999,  you  will  not  be  able 
to  make  1+  or  0+  long  distance  intraLATA  calls  until  you  do  choose  another 
company.  You  will  still  be  able  to  make  these  calls  by  dialing  a  "  10 1 XXXX"  access 
number;  a  list  of  these  "  1 OIXXXX"  access  numbers  available  to  you  is  attached.  You 
can  also  get  a  list  of  these  numbers  from  your  local  BPS  Telephone  Company  business 
office. 

Please  note  that  the  rates  and  services  of  each  of  these  companies  may  be 
different  from  each  other,  and  from  the  rates  and  services  you  currently  receive  from 
Southwestern  Bell  Telephone  Company.  Particularly  if  you  make  a  lot  of  calls,  or  make 
long  calls  (such  as  to  connect  to  an  internet  service  provider  (ISP)  through  a  dial-up 
connection),  you  should  check  with  your  local  BPS  Telephone  Company  business 
office  and  the  long  distance  company  you  choose  to  find  out  whether  long  distances 
charges  will  apply  to  these  calls. 

For  1 80  days  after  July  22,  you  will  be  able  to  choose  a  company  to  provide  this 
service  and  you  will  not  be  charged  for  making  the  change.  If  your  current  long 
distance  (interLATA)  company  is  not  on  the  attached  list  and  you  do  not  choose 
another  company,  after  October  20, 1999,  you  will  not  be  able  to  make  1+  or  0+  long 
distance  intraLATA  calls  until  you  do  choose  another  company.  If  you  want  to 
change  after  your  initial  choice,  or  make  a  change  after  January  20, 2000,  you  will  incur 
a  charge  of  $5.00. 

*Even  though  AT&T  is  not  on  the  attached  list,  it  will  carry  these  calls  if  you 
request  it. 

Carrier  Notification 

BPS  stated  that  it  intends  to  notify  interexchange  carriers  (IXCs)  that  currently 
provide  service  in  its  exchanges  within  a  week  of  the  filing  of  its  plan. 
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AT&T  was  the  only  party  to  Case  No.  TO-99-254  et  al.  that  took  the  position  that 
a  second  notice  to  carriers  was  necessary.  AT&TbeHeved  that  a  second  notice  after 
the  Commission  issues  its  order  on  the  ILDPplan  would  allow  IXCs  to  decide  whether 
to  participate  based  on  the  specifics  of  the  Commission' s  order.  However,  as  aparty, 
AT&T  will  be  well  aware  of  the  specifics  of  the  Commission's  order.  Furthermore, 
AT&T  testified  at  the  hearing  that  the  specifics  of  any  Commission  order  approving 
an  ILDP  plan  would  not  change  its  decision  on  how  it  will  participate.  The 
Commission  finds  that  one  notice  to  IXCs  that  currently  provide  service  in  BPS's 
exchanges  is  sufficient. 

Revenue  Neutrality 

BPS  proposes  a  revenue  neutrality  adjustment  that  will  be  implemented  by 
raising  intraLATA  Carrier  Common  Line  (CCL)  rates.  BPS  proposes  to  raise  these 
rates  as  necessary  to  maintain  revenue  neutrality,  up  to  the  level  of  interLATA  CCL 
rates.  If  this  increase  is  not  sufficient,  BPS  proposes  to  raise  both  interLATA  and 
intraLATA  rates  and  keep  them  in  parity.  The  rates  are  also  calculated  to  eliminate 
the  CCL  cap,  or  discounted  CCL  rate. 

The  Commission  will  allow  BPS  to  achieve  revenue  neutrality  at  the  time  it 
implements  its  ILDPplan.  It  will  do  so,  however,  under  a  mechanism  that  allows  BPS 
to  achieve  its  desired  revenue  neutrality  while  at  the  same  time  protecting  BPS's 
customers  from  the  pos  sibility  that  they  will  be  overcharged  as  a  result  of  the  revenue 
neutrality  filing. 

Because  an  interim  filing  is  necessarily  ancillary  to  a  permanent  increase  in  rates 
(see,  e.g. ,  State  ex  rel.  Laclede  Gas  Co.  v.  Public  Service  Commission,  535  S .  W.2d561 , 
(Mo.  App.  1976))  the  Commission  will  approve  BPS's  revenue  neutrality  filing  if  it 
commits  to  filing  a  general  rate  case  in  which  all  relevant  factors  are  to  be  examined 
no  sooner  than  eight  months  and  no  later  than  ten  months  after  October  20,  1999. 
Furthermore ,  the  tariffs  implementing  revenue  neutrality  should  clearly  reflect  BPS '  s 
agreement  that  the  increase  they  implement  is  to  be  interim  and  subj  ect  to  refund .  The 
interim  period  over  which  they  are  effective  shall  be  from  October  20  until  the 
Commission  resolves  the  rate  case.  The  parties  shall  address  in  the  rate  case,  the 
issues  of  the  amount  of  any  decrease  in  revenues  BPS  suffered  as  a  result  of  the 
elimination  of  the  PTC  plan,  and  whether  the  interim  tariffs  over-recovered  the 
decrease  in  revenues.  BPS  shall  bear  the  burden  ofproofon  these  issues.  BPS  shall 
refund  any  amount  determined  to  be  over-recovery  to  each  of  the  entities  that  paid 
the  interim  increase,  according  to  the  percentage  that  entity  paid.  Interest  shall  be 
applied  to  the  refund  at  the  rate  of  nine  percent  per  annum. 

BPS  has  proposed  that  its  interim  increase  be  subject  to  refund  based  upon  an 
examination  of  actual  revenue  changes  for  a  period  of  time  after  the  termination  of 
the  PTC  plan,  and  the  Commission  has  accepted  that  proposal.  Therefore,  the 
questions  of  the  accuracy  of  BPS's  estimates  of  revenue  losses,  and  even  of  the 
categories  of  revenue  losses  attributable  to  the  elimination  of  the  PTC  plan' ,  need 
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not  be  resolved  at  this  time;  they  will  be  addressed  in  BPS'  s  rate  case.  In  addition, 
the  Commission  finds  that  the  rate  elements  that  BPS  proposes  to  adjust  are 
appropriate  and  sufficiently  competitively  neutral. 

So  that  the  Commission  and  its  Staff  can  examine  the  revenue  neutrality 
calculations,  the  Commission  wiU  order  BPS  to  file  all  supporting  documentation  with 
its  revenue  neutrality  tariffs. 

CONCLUSIONS  OFLAW 

The  Missouri  Public  Service  Commission  has  reached  the  following  conclusions 
oflaw: 

BPS  is  a  public  utility  and  a  telephone  company  subject  to  the  Commission's 
jurisdiction  under  Section  386.250  and  Chapter  392,  RSMo  1994.  The  Federal 
Telecommunications  Act  of  1996  and  the  Federal  Communications  Commission 
require  LECs  such  as  BPS  to  implement  intraLATA  equal  access.  BPS  has  submitted 
an  intraLATA  dialing  parity  implementation  plan  to  this  Commission  for  approval. 
Based  upon  its  findings  of  fact,  the  Commission  has  determined  that  the  plan  should 
be  approved  as  modified. 

ITISTHEREFOREORDERED: 

1.  That  the  intraLATA  dialing  parity  plan  filed  by  BPS  Telephone  Company  on  April 
22,  1999  is  approved  with  the  modifications  discussed  herein. 

2.  That  BPS  Telephone  Company  shall  file  tariffs  implementing  intraLATA  dialing 
parity  consistent  with  this  Report  and  Order. 

3.  That,  as  soon  as  they  are  available,  BPS  Telephone  Company  shall  submit  to  the 
Staff  of  the  Commission  data  showing  the  actual  cost  of  implementing  intraLATA  dialing 
parity.  If  necessary,  BPS  Telephone  Company  shall  file  revised  tariffs  to  reflect  the  difference 
between  the  estimated  costs  and  the  actual  costs. 

4.  That,  on  or  about  October  1  of  each  year,  BPS  Telephone  Company  shall  submit 
to  the  Staff  of  the  Commission  data  showing  the  status  of  cost  recovery. 

5.  That  BPS  Telephone  Company  and  the  Staff  of  the  Commission  shall  monitor  the 

progress  of  cost  recovery  and  BPS  Telephone  Company  shall  file  tariffs  with  the  Commission 
to  eliminate  the  cost  recovery  surcharge  so  that  only  the  actual  costs  are  recovered. 

6.  That,  if  BPS  Telephone  Company  files  tariffs  to  provide  revenue  neutraUty ,  it  shall 
file  a  general  rate  case  no  sooner  than  eight  months  and  no  later  than  ten  months  after  October 
20,  1999. 


'  The  Commission  notes,  without  deciding,  that  certain  types  of  revenue  losses  that  BPS 
includes  in  its  revenue  neutral  calculation  may  not  be  attributable  to  the  elimination  of  the  PTC 
plan.  While  such  revenue  losses  may  be  appropriate  to  consider  in  setting  "going  forward" 
rates  in  the  rate  case,  if  they  are  not  attributable  to  the  elimination  of  the  PTC  plan,  they  would 
not  have  been  appropriate  in  the  revenue  neutral  calculation  and  BPS  may  be  required  to  refund 
them. 
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7.  That,  if  BPS  Telephone  Company  files  tariffs  to  provide  revenue  neutrality,  it  shall 
file  supporting  documentation  with  the  tariffs. 

8.  That,  within  ten  days  of  the  effective  date  of  this  order,  BPS  Telephone  Company 
shall  notify  its  customers,  as  discussed  herein,  of  the  availability  of  intraLATA  toll  diahng 
parity. 

9.  That  the  Primary  Toll  Carrier  plan  is  modified  and  continued  only  to  the  extent 

necessary  to  accommodate  the  modifications  discussed  herein. 

10.  That  this  order  shall  become  effective  on  June  21,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 

Mills,  Deputy  Chief  Regulatory  Law  Judge 


ORDERREGARDINGPETrnONFORMODinCATION 
DecidedSeptember21, 1999 

On  August  31,  1999,  BPS  Telephone  Company  (BPS)  filed  a  petition  for 
modification  of  its  IntraLATA  Dialing  Parity  (ILDP)  plan.  BPS  stated  that  it  wanted 
to  modify  its  ILDP  plan  because  the  plan  it  proposed  and  the  Commission  approved 
would  assign  customers  who  did  not  choose  a  primary  interexchange  carrier  (PIC) 
for  intraLATA  toll  service  to  their  interLATA  carrier,  and  because  AT&T  is  the 
interLATA  PIC  for  many  of  its  customers.  BPS  stated  that,  under  the  plan  it  proposed, 
it  is  concerned  that  anumber  of  customers  might  be  defaulted  to  a  1 0 1 XXXX  dialing 
pattern.  BPS  requests  that  the  Commission  allow  it  to  modify  its  plan  so  that 
customers  who  have  not  chosen  a  primary  interexchange  carrier  (PIC)  for  intraLATA 
toll  service  by  October  20, 1999,  will  be  assigned  to  its  long  distance  affiliate  (FDF 
Communications  Co.  d/b/a  BPS  Long  Distance)  rather  than  to  their  interLATA  carrier. 
BPS  also  requested  that  the  Commission  authorize  it  to  send  a  notification  letter  (a 
copy  of  which  is  attached  to  its  petition)  explaining  the  modification  to  its  customers . 

A  number  of  secondary  carriers  (SCs)  proposed  ILDP  plans  that  assigned 
customers  who  did  not  choose  a  PIC  to  a  long  distance  affiliate  of  the  SC,  and  the 
Commission  approved  these  plans.  (See,  e.g.,  TO-99-5 14,  In  the  Matter  of  the  Petition 
of  Mark  Twain  Rural  Telephone  Company  for  Approval  of  an  IntraLATA  Dialing 
Parity  Plan.)  The  Commission  will  allow  BPS  to  modify  its  ILDP  plan  as  requested. 

However,  the  Commission  is  concerned  that  BPS'  s  proposed  notification  letter 
does  not  stress  the  fact  that  it  is  a  change  from  the  earlier  notice.  The  Commission 
will  direct  BPS  to  add  the  following  paragraph  in  large  bold  type  at  the  beginning  of 
its  proposed  notice: 
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THISNOTICEWILLALERTYOUOFCHANGESTHATHAVE  OCCURRED 
SINCETHENOTICEYOURECEIVEDINLATEJUNEOREARLYJULY.  Contrary 
to  what  that  notice  said,  if  you  do  not  affirmatively  choose  (by  contacting  BPS 
Telephone  Company  or  the  long  distance  company  you  choose)  an  intraLATA  toll 
service  provider  by  October  20, 1999,  you  will  be  assigned  toBPS  LongDistance,  an 
affiliate  of  BPS  Telephone  Company.  The  earlier  notice  stated  that  you  would  be 
assigned  to  your  interL  ATA  long  distance  carrier  if  you  did  not  affirmatively  choose 
an  intraLATA  carrier.  That  is  no  longer  correct. 

The  Commission  will  also  direct  BPS  to  add  the  following  paragraph  at  the  end 
of  its  proposed  notice: 

You  will  still  be  able  to  make  toll  calls  by  "dialing  around"  using  a  "  1 0 IXXXX" 
access  number.  A  list  of  these  "  10  IXXXX"  access  numbers  is  available  from  your 
local  BPS  Telephone  Company  business  office. 

mS  THEREFORE  ORDERED: 

1.  That  the  petition  to  modify  its  IntraLATA  Dialing  Parity  plan  filed  by  BPS 
Telephone  Company  on  August  31,  1999  is  granted. 

2.  That  BPS  Telephone  Company  shall  provide  notice  to  its  customers  as  discussed 
herein. 

3.  That  this  order  shall  become  effective  on  October  1, 1999. 

Crumpton,  Murray,  Schemenauer,  andDrainer,  CC,  concur  Lumpe,  Ch.,  absent 
Mills,  Deputy  Chief  Regulatory  Law  Judge 


In  the  Matter  of  Chariton  Valley  Telephone  Corporation's  Com- 
plaint Against  Southwestern  Bell  Telephone  Company  for  Ter- 
minating Cellular  Compensation.* 

In  the  Matter  of  Mid-Missouri  Telephone  Company's  Complaint 
Against  Southwestern  Bell  Telephone  Company  for  Terminat- 
ing Cellular  Compensation. 

Case  Nos.  TC-98-251  &  TC-98-340 
Decided  June  10,  1999 


Telecommunications  §46.3.  Where  SWBT  terminated  wireless-originated  traffic  on  Com- 
plainants' network,  SWBT  was  Complainants'  customer  and  was  required  to  compensate 
Complainants  for  terminating  the  traffic. 


*The  Commission,  in  an  order  issued  on  July  1, 1999,  denied  a  request  for  rehearing. 
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APPEARANCES 

Craig  S.  Johnson,  Andereck,  Evans,  Milne,  Peace  and  Baumhoer,  L.L.C.,  Post 
OfficeBox  1438, 301  EastMcCarty  Street,  Jefferson  City,  Missouri  65102-1438,  for 
Chariton  Valley  Telephone  Corporation  and  Mid-Missouri  Telephone  Company. 

Leo  J.  Bub,  Attorney,  Southwestern  Bell  Telephone  Company,  One  Bell  Center, 
Room  35 1 8,  St.  Louis,  Missouri  63 101 ,  for  Southwestern  Bell  Telephone  Company 
of  Missouri. 

Penny  G.  Baker,  Deputy  General  Counsel,  Missouri  PubUc  Service  Commission, 
PostOfficeBox360,JeffersonCity,Missouri65102,for  the  staff  of  the  Missouri  PubUc 
Service  Commission. 

REGULATORYLAWJUDGE:    Kevin  A.  Thompson,  Deputy  Chief. 

REPORT  ANDORDER 

Procedural  History 

Chariton  Valley  Telephone  Corporation  (Chariton  Valley)  filed  its  complaint 
against  Southwestern  Bell  Telephone  Company  (SWBT)  on  December  19,  1997 
(Case  No.  TC -98-25 1).  Mid-Missouri  Telephone  Company  (Mid-Missouri)  filedits 
complaintagainstSWBTonFebruary  10, 1998(CaseNo.  TC-98-340).  Each  complaint 
alleges  that  SWBT  failed  to  pay  terminating  access  charges  to  Chariton  Valley  and 
Mid-Missouri  (collectively,  the  Complainants)  for  cellular-originated  toll  calls  termi- 
nated by  SWBT  in  Complainants'  exchanges  pursuant  to  SWBT's  radio  common 
carrier  tariff.  Complainants  allege  that  SWBT  engaged  in  this  conduct  from  January 
1, 1991,  to  February 4, 1998.  The  Complainants  contend  that  SWBT  owes  them  access 
charges  for  each  such  call  pursuant  to  the  Oregon  Farmers  Mutual  Access  Service 
Tariff,  P.S.C.  Mo.  No.  6,  adopted  by  each  of  the  Complainants.  Complainants  seek 
a  declaration  that  SWBT' s  conduct  was  unlawful  under  Sections  386.390,  RSMo  1 994, 
392.220,  RSMoSupp.  1998,aiid392.240,RSMo  1994;'  and  a  further  declaration  that 
they  were  injured  by  SWBT  to  a  specific  value  of  money,  so  that  they  may  recover 
those  damages  by  civil  suit.  Section  392.350. 

The  Commission  issued  a  Notice  of  Complaint  in  each  case  and  SWBT  timely 
answered,  denying  the  allegations  of  the  Complainants.  On  July  22,  1998,  the 
Commission  consolidated  these  two  cases,  as  well  as  five  other  similar  cases,  for 
hearing  purposes.  On  November  30, 1998,  the  Commission  dismissed  those  other 
cases  at  the  request  of  the  complaining  parties.  The  Commission  now  consoUdates 
CaseNo.  TC-98-251  andCaseNo.  TC-98-340  for  purposes  of  decision. 


'  All  further  statutory  references  are  to  the  Revised  Statutes  of  Missouri  1994 unless  otherwise 
indicated. 
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A  prehearing  conference  was  held  on  August  19, 1998.  The  parties  subsequendy 
fded  testimony.  The  Commission  held  an  evidentiary  hearing  on  February  25  and  26, 
1 999 .  All  parties  were  represented  at  the  evidentiary  hearing.  Just  before  the  hearing, 
on  February  23, 1999,  SWBTmoved  to  strike  portionsofthe  Surrebuttal  Testimony 
fded  by  Complainants,  which  motion  was  grantedby  the  Commission  by  order  issued 
onMarch  16, 1999. 

The  Commission  set  a  posthearing  briefing  schedule  by  order  issued  on  Febru- 
ary 26,  1999.  Complainants,  SWBT  and  the  Staff  of  the  Missouri  Public  Service 
Commission(Staff)allfiledtheirinitialbriefsonApril  8, 1999.  Complainants  filed  their 
reply  brief  on  April  19, 1999;  SWBT  filedits  reply  brief  onApril  21, 1999;  and  the  Staff 
notified  the  Commission,  on  the  latter  date,  that  it  did  not  intend  to  file  a  reply  brief. 

Discussion 

Chariton  Valley,  Mid-Missouri  and  SWBT  are  public  utilities  engaged  in  provid- 
ing basic  local  exchange  telecommunications  services  to  the  public  in  the  state  of 
Missouri.  The  Complainants  contend  that  SWBT  owes  substantial  amounts  of 
unpaid  terminating  access  charges  to  them  for  long  distance  telephone  calls  handed 
off  to  SWBT  for  termination  to  Complainants'  subscribers  by  various  wireless 
telecommunications  companies  between  January,  1991,  and  February,  1998.^  SWBT 
admits  that  it  terminated  the  calls  as  charged  by  the  Complainants,  but  denies  that 
it  owes  any  amounts  to  Complainants  with  respect  to  those  calls. 

The  general  principle  that  governs  this  case,  as  pointed  out  by  Staff  in  its  brief, 
was  estabhshed  in  a  previous  case:  In  the  Matter  of  United  Telephone  Company  of 
Missouri' s  Complaint  against  Southwestern  Bell  Telephone  Company  for  Failure  to 
Pay  United  its  Terminating  Access  for  Cellular-originated  Calls  which  are  Terminated 
in  United' s  Territory,  Case  No.  TC-96-1 12  (April  11, 1997).  In  that  case,  on  identical 
facts,  the  Commission  determined  that  SWBT  was  United' s  customer  with  respect 
to  the  cellular-originated  traffic  in  question  and  that  SWBT,  consequently,  was 
required  to  pay  United  its  tariffed  terminating  access  charges.  To  the  extent  that 
SWBT  seeks  to  reUtigate  that  principle  here,  the  Commission  rejects  SWBT's 
arguments .  As  the  Commission  determined  in  the  United  case,  SWBT  was  Complain- 
ants'  customer  with  respect  to  the  traffic  at  issue  in  this  case  from  January  1, 1991, 
to  February  4, 1998.  Therefore,  SWBT  must  compensate  Complainants  for  that  traffic 
according  to  Complainants'  tariff. 

The  next  issue  concerns  the  interpretation  of  Complainants'  tariff.  Each  of  the 
Complainants  has  adopted  the  Oregon  Farmers'  Mutual  Telephone  Company 
Access  Service  Tariff  ^  SWBT  contends  that,  while  United's  access  tariff  called  for 
payment  based  on  the  measurement  of  actual  terminating  traffic  volumes,  the 

^Chariton  Valley  claims  that  SWBT  owes  it  $79,322.68,  while  Mid-Missouri  claims  that 
SWBT  owes  it  $47,602.03. 

'Oregon  Farmers'  Mutual  Telephone  Company,  PSC  Mo.  No.  6,  Access  Service  Tariff, 
1st  Revised  Sheet  97,  2nd  Revised  Sheet  103.1  and  1st  Revised  Sheet  103.1.1. 
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Oregon  Farmers '  tariff  imputes  terminating  volume  based  on  originating  volume  by 
means  of  a  ratio,  referred  to  as  a  "T/O  ratio."  S  WBT  argues  that  the  T/O  ratios  must 
be  appUed  to  the  traffic  in  question  and  that  Complainants  have  already  been  paid 
for  this  traffic  in  that  SWBT  has  paid  the  bills  presented  to  it  by  the  Complainants 
for  the  period  in  question  generated  using  T/O  ratios.  Complainants,  as  well  as  Staff, 
argue  that  the  Oregon  Farmers'  tariff  shows  a  preference  for  actual  traffic  measure- 
ments where  those  are  available. 

The  Commission  concludes  that  the  Oregon  Farmers'  tariff  does  contain  a 
preferenceforusing  actual  traffic  volumes  in  calculating  terminating  access  charges. 
The  tariff  provides: 

For  terminating  calls  over  FGC  the  chargeable  access 
minutes  are  either  measured  or  derived.  For  terminating  calls 
over  FGC  where  measurement  capability  does  not  exist,  termi- 
nating FGC  usage  is  derived  from  originating  usage,  excluding 
usage  from  calls  to  closed  end  services  or  Directory  Assistance 
Services. 

Oregon  Farmers'  Mutual  Telephone  Company,  PSC  Mo.  No.  6,  Access  Service 
Tariff,  2"'' Revised  Sheet  103.1  (issued  April  1, 1993).  In  the  present  case,  the  actual 
traffic  volume  is  available  and  is  not  in  dispute;  it  was  measured  by  SWBT  and  the 
measurement  was  provided  by  SWBT  to  Complainants.  Therefore,  because  the  tariff 
language  in  question  was  issued  on  April  1, 1993,  the  Commission  concludes  that 
SWBT  must  compensate  the  Complainants  based  upon  the  actual  measured  termi- 
nating traffic  volumes  from  April  1, 1993,  to  February  4, 1998.'' 

SWBT  suggests  that  the  traffic  measurements  in  question  may  not  be  used  to 
determine  access  charges  because  the  traffic  was  notmeasuredby  the  Complainants. 
However,  the  parties  agree  that  only  SWBT  was  actually  able  to  measure  this  traffic 
and  that  SWBT  provided  those  measurements  to  Complainants.  In  a  sense,  for  the 
Umited  purpose  of  measuring  this  traffic,  SWBT  acted  as  Complainants'  agent.  The 
Commission  finds  that  these  measurements  should  be  used  in  determining  the 
compensation  due  to  Complainants  from  SWBT. 

As  it  did  in  the  United  case,  SWBT  raises  the  equitable  defenses  of  laches  and 
estoppel.  Neither  defense  is  available  to  SWBT  here.  "Laches"  is  an  unreasonable 
delay,  where  diligence  was  possible,  to  do  what  in  law  should  have  been  done.  Hagely 
v.BoardofEduc.ofWebsterGrovesSchoolDist.,841  S.W.2d663,  669-70(Mo.  banc 
1992).  However,  mere  delay  does  not  constitute  laches;  the  delay  involved  must 
cause  prejudice  to  the  defendant.  Id.  SWBT  has  failed  to  specify 
how  it  has  been  prejudiced  by  an  unreasonable  delay  by  Complainants.  The  parties 
have  shown  that  extensive  negotiations  have  been  carried  on  over  an  extended 


*Complainants  have  not  shown  that  the  Oregon  Farmers '  tariff  contained  the  language  quoted 
from  2nd  Revised  Sheet  1 03 . 1  prior  to  April  1 , 1 993 ,  which  indicated  a  preference  for  actual 
measured  terminating  traffic  volume  where  available. 
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period  in  an  effort  to  settle  this  matter  short  of  litigation.  It  does  not  appear  that  any 
delay  has  been  unreasonable. 

Likewise,  the  elements  of  equitable  estoppel  are:  "(1)  an  admission,  statement 
or  act  inconsistent  with  the  claim  afterwards  asserted  and  sued  on;  (2)  action  by  the 
other  party  on  the  faith  of  such  admission,  statement  or  act;  and  (3)  injury  to  such 
other  party  resulting  from  allowing  the  first  party  to  contradict  or  repudiate  such 
admission,  statement  or  act."  Holdener  v.  Fieser,  97 1  S.W.2d  946,  950  (Mo.  App., 
E.D.  1998).  SWBT  has  failed  to  identify  any  inconsistent  representation  by  Com- 
plainants. 

Finally,  the  Commission  must  point  out  to  Complainants  that  it  is  without 
jurisdiction  to  award  monetary  damages  to  them  against  SWBT.  Wilshire  Constr.  Co. 
v.UnionElectricCo.,463  S.W.2d903,  905  (Mo.  banc  1971). 

Findings  of  Fact 

The  Missouri  Public  Service  Conomission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 
The  positions  and  arguments  of  all  of  the  parties  have  been  considered  by  the 
Commission  in  making  this  decision.  Failure  to  specifically  address  a  piece  of 
evidence,  position  or  argument  of  any  party  does  not  indicate  that  the  Commission 
has  failed  to  consider  relevant  evidence,  but  indicates  rather  that  the  omitted  material 
was  not  dispositive  of  this  decision. 

Chariton  Valley,  Mid-Missouri  and  SWBT  are  duly  licensed  and  certificated 
telecommunications  carriers.  Each  of  the  three  provides  telecommunications  ser- 
vices as  an  incumbent  local  exchange  carrier  in  the  state  of  Missouri. 

Between  January  1,  1991,  and  October  22,  1994,  inclusive,  SWBT  terminated 
cellular-originated  interexchange  telecommunications  traffic  over  Feature  Group  C 
(FGC)  to  Chariton  Valley  subscribers  measured  at  96,308  minutes  of  use  (MOU). 
Between  October  23,  1994,  and  February  4,  1998,  inclusive,  SWBT  terminated 
cellular-originated  interexchange  telecommunications  traffic  over  FGC  to  Chariton 
Valley  subscribers  measured  at  1 ,05 1 , 885  MOU. 

Between  January  1,  1991,  and  October  22,  1994,  inclusive,  SWBT  terminated 
cellular-originated  interexchange  telecommunications  traffic  over  FGC  to 
Mid-Missouri  subscribers  measured  at 50,790  MOU.  Between  October  23, 1994,and 
February  4,  1998,  inclusive,  SWBT  terminated  cellular-originated  interexchange 
telecommunications  traffic  over  FGC  to  Mid-Missouri  subscribers  measured  at 
484,840  minutes  of  use. 

Neither  Chariton  Valley  nor  Mid-Missouri  has  received  full  compensation  from 
SWBT  with  respect  to  the  cellular-originated  interexchange  telecommunications 
traffic  terminated  by  SWBT  to  Chariton  Valley  and  Mid-Missouri  subscribers 
between  April  1,  1993,  and  February  4,  1998,  based  upon  actual  measurements. 
Chariton  Valley  and  Mid-Missouri  have  demanded  payment  from  SWBT  for  the 
traffic  herein  at  issue  and  SWBT  has  refused  to  pay. 
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Neither  Chariton  Valley  nor  Mid-Missouri  is  capable  of  measuring  the  traffic  at 
issue  herein;  however,  SWBT  is  capable  of  measuring  that  traffic  and  has  done  so. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  reached  the  following  conclusions 
of  law. 

Chariton  Valley,  Mid-Missouri  and  SWBT  are  pubhc  utilities  within  the  intend- 
ments of  Chapter  386,  RSMo,  and  are  thus  subj  ect  to  the  jurisdiction  of  the  Missouri 
Public  Service  Commission.  Pursuant  to  Section  386. 390.1, RSMo  1994,theCommis- 
sion  has  jurisdiction  to  hear  and  determine  complaints  conceming  "any  act  or  thing 
done  or  omitted  to  be  done  by  any  . . .  pubUc  utility[.]"  Public  utilities,  such  as 
Complainants  herein,  are  expressly  authorized  to  file  such  complaints .  Section  386 .400, 
RSMo  1994.  The  Commission  concludes  thatithas  jurisdiction  to  hear  and  determine 
this  matter. 

The  Commission  concludes  that  the  cellular-originated  interexchange  telecom- 
munications traffic  terminated  by  SWBT  to  Chariton  Valley  and  Mid-Missouri 
subscribers  between  April  1, 1993,  and  February  4, 1998,  is  subjectto  the  terminating 
access  rates  prescribed  by  the  approved  tariff  adopted  by  each  of  those  companies, 
the  Oregon  Farmers'  Mutual  Telephone  Company  Access  Service  Tariff,  Mo.  PSC 
No.  6.  Where,  as  here,  the  actual  volume  of  temainating  traffic  in  question  is  known, 
that  tariff  computes  accesschargesbymultiplyingthetrafficvolume,inminutes  of  use 
(MOU),  by  a  per  minute  rate. 

It  is  well-established  that  rates  filed  by  a  pubUc  utiUty  and  approved  by  the 
Commission  have  the  force  and  effect  of  law  as  though  directly  prescribed  by  the 
Missouri  legislature.  Midland  Realty  Co.  v.  Kansas  City  Power&LightCo.,  300  U.S. 

109,  114  and  n.  9,  57  S.Ct.  345,  347  and  n.  9,  81  L.Ed.  540,  ,  rehearing  den., 

300  U.S.  687,57  S.Ct.  504,81  L.Ed.  888(1937);fl«i/.vee  Central  Controls  Co.,Inc.  v. 
AT&ThiformationSystems,hic.,746  S.W.2dl50, 153(Mo.  App.,E.D.  1988).  There- 
fore, the  Commission  necessarily  further  concludes  that  SWBT  acted  in  violation  of 
Commission  order  and  state  law  by  terminating  traffic  to  Chariton  Valley  and 
Mid-Missouri  without  compensating  those  companies  pursuant  to  their  approved 
access  tariffs. 

Finally,  the  Commission  concludes  that  it  is  without  authority  to  order  an  award 
of  money  to  Complainants.  Wilshire  Constr.  Co.,  supra. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  cellular-originated  interexchange  telecommunications  traffic  terminated  by 
Southwestern  Bell  Telephone  Company  to  Chariton  Valley  Telephone  Corporation  and 
Mid-Missouri  Telephone  Company  subscribers  between  April  1,  1993,  and  February  4, 
1998,  is  subject  to  the  terminating  access  rates  prescribed  by  the  approved  tariff  adopted  by 
each  of  those  companies,  the  Oregon  Farmers'  Mutual  Telephone  Company  Access  Service 
Tariff,  Mo.  PSC  No.  6. 
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2.  That  where  the  volume  of  terminating  traffic  is  known,  access  charges  are  calculated 
under  the  Oregon  Farmers'  Mutual  Telephone  Company  Access  Service  Tariff,  Mo.  PSC 
No.  6,  by  multiplying  the  traffic  volume,  in  minutes  of  use  (MOU),  by  a  per  minute  rate. 

3.  That  this  Report  and  Order  shall  become  effective  on  June  22, 1999. 

4.  That  this  case  may  be  closed  on  June  23, 1999. 

Lumpe,  Ch.,  Drainer  and  Schemenauer,  CC,  concur. 
Crumpton,  C,  concurs,  with  separate  concurring  opinion  to  follow. 
Murray,  C,  dissents. 


Concurring  Opinion  of  Commissioner  Harold  Crumpton 

1  concur  in  the  opinion  of  the  majority  with  respect  to  its  limited  findings  in  this 
case .  The  parties  operated  under  Oregon  Farmers  Mutual  Telephone  Company,  PSC 
Mo.  No.  6,  Access  Service  Tariff.  That  tariff  required  that  compensation  for 
terminating  access  would  be  derived  based  on  the  originating  access  minutes 
determined  at  the  terminating  office.  In  essence,  the  parties  measured  the  terminating 
minutes  at  the  tandem  switch  and  the  originating  toll  minutes  at  the  end  offices  (in 
this  case  Chariton  Valley  and  the  Mid-Missouri  offices);  for  each  end  office  the 
parties  calculated  a  T:0  ratio. 

These  ratios  were  multiplied  by  the  originating  minutes  (provided  by  the 
managers  of  Mid-Missouri  and  Chariton  Valley)  for  each  end  office  to  determine  the 
terminating  minutes  sent  by  the  owners  of  the  tandem  switch.  These  terminating 
minutes  were  billed  to  the  tandem  owner  at  the  tariff  rates  for  the  end  offices,  i.e.,  at 
Mid-Missouri  and  Chariton  Valley.  These  facts  were  not  is  dispute. 

The  complainants  sent  the  bills  and  they  were  paid.  Now  comes  the  advent  of 
wireless  traffic  and  theintemettraffic.  I  will  talk  about  wireless  traffic  first  and  internet 
traffic  second. 

The  complainants  contend  that  the  T:0  ratios  were  developed  prior  to  the 
emergence  of  the  wireless  traffic  that  Southwestern  Bell  (SWBT)  has  been  terminat- 
ing to  complainants'  end  offices.  The  evidence  in  the  case  supports  this  fact. 

There  is  nothing  in  the  record  that  demonstrates  that  an  increase  in  the  terminated 
wireless  traffic  was  not  accompanied  by  an  offsetting  increase  in  traffic  originating 
in  complainants'  offices. 

This  fact  alone  is  disturbing  to  me  because  the  complainants  have  the  ability  to 
perform  traffic  studies  which  could  prove  that  the  T:0  ratios  changed. 

1  am  also  disturbed  by  the  fact  that  SWBT  did  not  provide  a  traffic  study  to 
support  its  position.  Either  study  in  my  opinion  would  have  been  despositive  of  this 
case. 

Finally,  there  was  no  mention  of  the  effects  of  the  new  intemet  traffic  on  the  toll 
minutes  originated  in  the  complainants'  end  offices.  In  some  offices  this  could  be 
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very  high. 

The  complainants  want  to  operate  with  a  mishmash  of  accounting  systems.  It 
is  bad  pubhc  poHcy  to  permit  such  a  situation.  I  call  upon  the  majority  to  set  forbearing 
a  case  on  traffic  accounting  over  the  public  switched  network. 

The  majority  is  left  with  the  evidence  in  the  record  and  I  concur. 


Dissenting  Opinion  of  Commissioner  Connie  Murray 

I  respectfully  dissent  from  the  opinion  of  the  majority.  The  record  supports 
SWBT' s  contention  that  Complainants  have  been  paid  for  terminating  traffic  imputed 
under  the  T/0  ratio  specified  in  Complainants'  tariffs.  Nowhere  in  the  record  have 
Complainants  shown  that  the  imputed  traffic  volume  does  not  include  the  traffic 
herein  at  issue.  The  record  is  devoid  of  evidence  that  additional  payments  are  due 
under  the  appUcable  tariffs. 

Pursuant  to  the  Oregon  Farmers '  Mutual  Telephone  Company  Access  Services 
Tariff,  Complainants  billed  SWBT  between  January  1, 1991,  and  February  4, 1998, 
inclusive,  for  imputed  minutes  of  terminating  traffic,  calculated  by  application  of  T/ 
Oratios.  ThereisnodisputethatSWBTpaidthosebillsinfull.  Complainants'  claims 
to  additional  terminating  access  compensation  for  the  period  in  question  are  without 
merit. 


In  the  Matter  of  the  Petition  of  Alltel  Missouri,  Inc.  for  Approval  of 
an  IntraL  AT  A  Presubscription  Plan* 


Case  No.  TO-97-497 
Decided  June  10,  1999 


Telecommunications  §  33.  The  Commission  determined  tiiat  a  local  exchange  company's  plan 
to  implement  federally-mandated  intraLATA  toll  dialing  parity  was,  with  modifications, 
acceptable,  and  approved  it. 

BACKGROUND 

On  April  22,  1999,  Alltel  Missouri,  Inc.  (Alltel)  filed  an  application  with  the 
Commission  requesting  approval  of  its  plan  to  implement  intraLATA  toll  dialing 
parity  (ILDP).  This  fiUng  was  made  pursuant  to  a  March  23  order  of  the  Federal 
Communications  Commission  (FCC)  that  required  all  local  exchange  companies 
(LECs)  to  make  such  filings.  The  FCC  order,  as  the  Commission  intends  to  comply 


*The  Commission,  in  an  order  issued  on  July  15,  1999,  denied  a  rehearing  in  this  case.  See 
pages  176  and  245  for  orders  regarding  Case  No.  TO-99-254,  et  al. 
The  Commission  issued  orders  similar  to  this  involving  various  telephone  companies  and  this 
issue.  Please  see  Unreported  section  of  this  book. 


8  Mo.  P.S.C.  3d 


ALLTEL 


213 


with  it' ,  requires  the  Commission  to  approve  each  LEC's  ILDPby  June  22.  It  also 
requires  that,  assuming  the  Commission  approves  the  plan  by  June  22,  each  LEC 
implement  its  plan  by  July  22.  The  Commission  consolidated  Alltel' s  ILDP  plan  filing, 
and  all  the  LECs'  ILDP  filings,  with  Case  No.  TO-99-254  et  al.,  andheld  ahearing  May 
17-26. 

FINDINGS  OFFACT 

The  Commission  has  reviewed  and  considered  all  of  the  evidence  and  arguments 
presented  by  the  various  parties.  Some  evidence  and  positions  of  parties  on  some 
issues  may  not  be  addressed  by  the  Commission.  The  failure  of  the  Commission  to 
mention  a  piece  of  evidence  or  a  position  of  a  party  indicates  that,  while  the  evidence 
or  position  was  considered,  it  was  not  found  relevant  or  necessary  to  the  resolution 
of  the  particular  issue. 

Alltel' s  ILDP  Plan 

Alltel' s  plan  provides  that  its  customers  will  receive  ILDP  on  July  22,  assuming 
the  Commission' s  order  approving  its  plan  is  issued  or  effective  on  June  21 .  Alltel 
intends  to  allow  its  customers  to  select  a  carrier  for  interLATA  toll  calls  and  to  select 
the  same  or  a  different  carrier  for  intraLATA  toll  calls. 

Assignment  of  Customers  and  Termination  of  the  PTC  Plan 

Alltel  proposes  that  the  Primary  Toll  Carriers  (PTCs)  continue  to  provide 
intraLATA  toll  service  for  60  days  after  the  implementation  of  ILDP  on  July  22  to  all 
customers  that  have  not  chosen  an  intraLATA  toll  carrier.  Alltel  states  that  an  interim 
period  between  the  implementation  of  ILDP  and  the  termination  of  the  PTC  plan  will 
allow  it  to  notify  its  customers  by  bill  message  in  the  regular  billing  cycles.  Because, 
as  discussed  below,  the  Commission  will  order  Alltel  to  notify  its  customers  with  a 
separate  mailing  rather  than  a  bill  message,  this  is  not  a  valid  reason  to  extend  the  PTC 
plan.  However,  because  the  period  between  the  time  customers  get  notice  and  the 
beginning  of  ILDP  is  so  short,  the  Commission  will  order  the  PTC  plan  to  continue 
in  modified  form  for  a  period  of  90  days.  The  Commission  believes  that  some 
customers  might  not  pick  an  intraLATA  toll  carrier  by  July  22.  Particularly  in  light 
of  AT&T' s  limited  participation,  this  could  result  in  a  significant  number  of  customers 
having  to  use  lOlXXXX  dialing.  By  extending  the  PTC  plan  for  a  short  period, 
customers  will  have  a  much  greater  opportunity  to  choose  the  carrier  they  want  to 
carry  intraLATA  toll  calls . 


'  The  order  provides  that,  if  a  state  commission  has  not  approved  a  LEC's  plan  by  June  22, 
that  LEC  must  file  the  plan  with  the  FCC  s  Common  Carrier  Bureau  for  approval.  Since  the 
Commission  is  herein  approving  Applicant' s  plan,  this  provision  of  the  FCC  s  order  is  moot. 
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During  this  short  transition  period,  the  PTCs  will  not  be  required  to  offer  new 
services  to  customers  in  Alltel  exchanges,  to  provide  intraLATA  toll  services  to  new 
customers  in  SC  exchanges,  or  to  take  BilUng  and  Collection  services  (B&C)  from 
Alltel.  It  would  not  be  in  the  public  interest  for  existing  customers  to  get  accustomed 
to  new  services  that  will  no  longer  be  available  (at  least  from  a  PTC)  a  short  time  later. 
By  the  same  token,  it  would  not  be  in  the  public  interest  to  allow  new  Alltel  customers 
to  take  intraLATA  toll  service  from  a  PTC  only  to  find  that  service  from  that  carrier 
is  no  longer  available  a  short  time  later.  Finally,  in  the  transition  to  competition,  it 
would  not  be  conducive  to  the  development  of  competition  to  require  a  PTC  to 
purchase  B&C  from  Alltel  when  none  of  the  new  entrants  has  a  similar  requirement. 
The  PTC  s  will  be  required  during  the  transition  to  carry  all  intraLATA  toll  traffic  from 
Alltel  customers  who  have  not  chosen  a  carrier. 

The  Commission  will  order  the  PTC  plan  to  continue  in  this  modified  form  in 
Alltel' s  territory  until  October  20, 1 999 . 

Cost  Recovery 

Alltel  proposes  to  recover  the  incremental  costs  of  implementing  ILDP  over  a 
one-year  period  over  all  originating  and  terminating  intrastate  minutes.  Alltel  stated 
that  it  would  not  object  to  recovering  these  costs  over  total  originating  intrastate 
access  minutes. 

The  Commission  does  not  believe  that  such  a  short  recovery  period  is  in  the 
public  interest.  The  effect  of  recovering  implementation  costs  over  just  one  year,  as 
opposed  to  three  years  as  most  LECs  have  proposed,  would  be  to  triple  the  rate  of 
the  cost  recovery  additive.  Such  an  increase  at  the  same  time  as  customers  are 
adjusting  to  new  carriers  and  new  services,  and  IXCs  are  trying  to  enter  new  markets, 
would  be  unreasonable.  The  Commission  will  order  Alltel  to  calculate  its  recovery 
for  a  three -year  period. 

The  following  incremental  costs  were  included  by  Alltel  for  recovery:  implemen- 
tation activity;  customer  notification;  business  office  and  other  personnel  training; 
central  office  software  upgrades;  network  hardware  upgrades;  billing  system  modi- 
fications; and  software  translations.  The  Commission  finds  that  all  of  these  types 
of  costs  are  appropriate  for  recovery.  Because  Alltel' s  estimates  of  these  costs  will 
be  revised  once  actual  costs  are  known,  the  Commission  will  not  enter  a  finding  as 
to  the  accuracy  of  these  estimates. 

Spreading  the  costs  over  all  intrastate  originating  minutes  is  a  reasonable  means 
of  recovering  the  cost  of  implementation.  To  limit  the  recovery  to  only  intraLATA 
originating  minutes  would  raise  those  rates  too  much  at  a  time  when  competition  in 
this  market  is  just  starting.  Other  alternatives,  such  as  spreading  the  costs  over 
terminating  minutes  as  well  as  originating  minutes,  or  spreading  the  recovery  over 
a  longer  period,  are  flawed.  Because  the  beneficiaries  of  ILDP  are  the  end-users  who 
originate  calls  and  interexchange  carriers  who  carry  them,  there  is  little  reason  to 
assess  the  costs  of  this  new  opportunity  to  carriers  who  simply  terminate  calls.  In 
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addition,  the  evidence  shows  that  Alltel' s  terminating  rates  are  already  high  and 
Alltel  has  stated  that  it  does  not  object  to  recovering  its  costs  only  on  originating 
minutes .  AT&T' s  proposal  to  spread  the  costs  over  a  period  longer  than  three  years 
would  simply  drag  the  process  out.  The  Commission  finds  that  it  would  not  be  in  the 
public  interest  for  LECs  to  still  be  recovering  the  costs  of  ILDP  implementation  as 
much  as  eight  years  in  the  future. 

This  recovery  method  is  the  same  as  the  one  the  Commission  approved  for  Sprint 
and  GTE  in  their  implementation  plans.  Although  the  Commission  noted  that  there 
was  no  precedential  value  to  that  decision,  and  that  each  plan  recovery  method  would 
be  evaluated  on  its  own  merits,  the  reasoning  that  led  the  Commission  to  approve 
this  method  for  GTE  and  Sprint  is  equally  applicable  here. 

The  Commission  will  accept  Alltel' s  cost  estimates  used  to  calculate  the  charges 
in  its  tariff,  and  will  order  Alltel  to  provide  the  Staff  of  the  Commission  with  the  actual 
costs  when  available.  It  will  also  order  Alltel  to  provide  the  Staff  with  an  annual 
accounting  of  the  progress  of  its  cost  recovery.  The  Staff  and  Alltel  should  monitor 
the  recovery  to  ensure  the  temporary  additive  is  ended  as  soon  as  the  actual  cost  of 
implementation  is  recovered. 

PIC  Change  Charge  Waiver 

Alltel  proposed  a  60-day  waiver  of  primary  interexchange  carrier  (PIC)  change 
charges.  The  Commission  finds  that  this  period  is  too  short  for  the  waiver  of  PIC 
charges .  This  period  would  not  allow  customers  to  fully  understand  the  changes  with 
which  they  are  faced,  nor  to  fully  explore  the  options  they  have.  A  period  that  is  too 
long  (i.  e. ,  more  than  180  days)  would  force  all  intrastate  toll  carriers  through  the  cost 
recovery  mechanism,  and  indirectly  their  customers,  to  pay  the  cost  of  a  PIC  change 
for  a  customer  who  simply  has  not  acted  for  more  than  six  months  after  being  notified 
of  the  beginning  of  ILDP.  The  Commission  will  order  Alltel  to  implement  aPIC  change 
charge  waiver  period  of  180  days. 

Customer  Notification 

Alltel  intends  to  notify  its  customers  of  the  implementation  of  ILDP  by  a  "bill 
message"  in  the  customers '  bills  as  soon  as  possible  following  Commission  approval 
of  the  plan.  Alltel  does  not  intend  to  ballot  its  customers. 

The  pubhc  will  be  best  served  if  information  regarding  the  implementation  of  ILDP 
is  conveyed  in  such  a  way  as  to  capture  a  reader' s  attention.  A  bill  message  or  a  bill 
insert  is  all  too  easily  missed  or  ignored.  Despite  the  increased  cost  of  a  separate 
mailing  over  a  bill  message  or  a  bill  insert,  the  Coimnission  finds  that  the  increased 
readership  that  a  separate  mailing  is  likely  to  achieve  will  outweigh  the  cost.  The 
Commission  will  order  Alltel  to  notify  its  customers  by  a  separate  mailing. 

The  Commission  finds  that  the  content  of  the  notice  should  be  as  clear  and 
concise  as  possible,  while  at  the  same  informing  customers  of  the  choices  they  have, 
and  the  consequences  of  those  choices .  If  a  notice  did  not  inform  customers  as  much 
as  possible  on  the  questions  that  are  likely  to  concern  them,  it  would  not  serve  the 
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public  interest^ .  The  Commission  will  direct  Alltel  to  provide  customers  upon  request 
a  list  of  all  carriers  authorized  and  obligated  to  provide  intraLATA  toll  service  in 
Alltel' s  territory.  The  Commission  will  direct  Alltel  to  provide  customers  the 
following  notice: 

IMPORTANTPUBLICINTERESTNOTICE 

Currently,  your  intraLATA  1+  and  0+  calls  (long  distance  calls  to  nearby 
communities  to  which  long  distance  charges  apply)  are  carried  by  Southwestern  Bell 
Telephone  Company,  Sprint  Missouri,  Inc.,  or  GTE  Midwest  Incorporated.  This 
service  is  called  intraLATA  toll  service.  Effective  July  22, 1999,  you  will  be  able  to 
choose  the  company  you  would  like  to  carry  these  calls. 

Attached  is  a  list  of  the  companies  that  have  told  Alltel  Missouri,  Inc.  that  they 
are  willing  to  carry  these  calls.  You  should  contact  your  local  Alltel  Missouri,  Inc. 
business  office  or  the  company  you  choose  to  provide  this  service.  If  you  do  not 
call  Alltel  Missouri,  Inc.  or  a  long  distance  company  of  your  choice  and  choose  a 
company  to  provide  this  service,  you  will  automatically  be  assigned  to  your  current 
long  distance  (interLATA)  company  if  it  is  on  the  attached  list. 

Even  if  your  current  long  distance  (interLATA)  company  is  not  on  the  attached 
list,  it  may  be  willing  or  required  by  law  to  provide  this  service* .  You  can  contact  your 
local  Alltel  Missouri,  Inc.  business  office  for  a  list  of  all  companies  authorized  to 
provide  intraLATA  toll  service  in  Missouri.  If  your  current  long  distance  (interLATA) 
company  is  not  on  the  attached  list,  and  you  want  it  to  carry  these  calls  in  addition 
to  the  long  distance  calls  it  now  carries,  you  should  contact  it. 

If  your  current  long  distance  (interLATA)  company  is  not  on  the  attached  list  and 
you  do  not  choose  another  company,  after  October  20, 1999,  you  will  not  be  able 
to  make  1+  or  0+  long  distance  intraLATA  calls  until  you  do  choose  another 
company.  You  will  still  be  able  to  make  these  calls  by  dialing  a  "lOlXXXX"  access 
number;  a  list  of  these  "  1 01 XXXX"  access  numbers  available  to  you  is  attached.  You 
can  also  get  a  list  of  these  numbers  from  your  local  Alltel  Missouri,  Inc.  business 
office. 

Please  note  that  the  rates  and  services  of  each  of  these  companies  may  be 
different  from  each  other,  and  from  the  rates  and  services  you  currently  receive  from 
Southwestern  Bell  Telephone  Company,  Sprint  Missouri,  Inc.,  or  GTE  Midwest 
Incorporated.  Particularly  if  you  make  a  lot  of  calls,  or  make  long  calls  (such  as  to 
connect  to  an  internet  service  provider  (ISP)  through  a  dial-up  connection),  you 
should  check  with  your  local  Alltel  Missouri,  Inc.  business  office  and  the  long 
distance  company  you  choose  to  find  out  whether  long  distances  charges  will  apply 
to  these  calls. 


^  Because  AT&T  is  the  selected  interLATA  carrier  for  such  a  large  number  of  customers  in 
SC  exchanges  such  as  AUtel' s,  AT&T  is  specifically  mentioned.  The  Commission  finds  that 
requiring  Alltel  to  state  AT&T's  position  in  the  customer  notice  is  necessary  to  minimize 
customer  confusion. 
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For  180  days  after  July  22,  you  will  be  able  to  choose  a  company  to  provide  this 
service  and  you  will  not  be  charged  for  making  the  change.  If  your  current  long 
distance  (interL  AT  A)  company  is  not  on  the  attached  Ust  and  you  do  not  choose 
another  company,  after  October  20, 1999,  you  will  not  be  able  to  make  1+  or  0+  long 
distance  intraLATA  calls  until  you  do  choose  another  company.  If  you  want  to 
change  after  your  initial  choice,  or  make  a  change  after  January  20, 2000  you  will  incur 
achargeof$5.00. 

*Even  though  AT&T  is  not  on  the  attached  list,  it  will  carry  these  calls  if  you 

request  it. 

Carrier  Notification 

Alltel  states  in  its  ILDP  plan  that  it  will  notify  carriers  in  advance  of  the  proposed 
implementation  date.  It  is  unclear  whether  this  notification  has  already  taken  place. 

AT&T  was  the  only  party  to  Case  No.  TO-99-254  et  al.  that  took  the  position  that 
a  second  notice  to  carriers  was  necessary.  AT&T  believed  that  a  second  notice  after 
the  Commission  issues  its  order  on  the  ILDPplan  wouldallow  IXCsto  decide  whether 
to  participate  based  on  the  specifics  of  the  Commission' s  order.  However,  as  aparty, 
AT&T  will  be  well  aware  of  the  specifics  of  the  Commission' s  order.  Furthermore, 
AT&T  testified  at  the  hearing  that  the  specifics  of  any  Commission  order  approving 
an  ILDP  plan  would  not  change  its  decision  on  how  it  will  participate.  The 
Commission  finds  that  one  notice  to  IXCs  that  currently  provide  service  in  AUtel' s 
exchanges  is  sufficient. 

Revenue  Neutrality 

Alltel  proposes  a  revenue  neutrality  adjustment  that  will  be  implemented  by 
raising  originating  and  terminating  Carrier  Common  Line  (CCL)rates.  Alltel  will  revise 
these  rates  so  that  they  will  maintain  the  current  originating/terminating  rate 
differential.  The  Commission  will  allow  Alltel  to  achieve  revenue  neutrality  at  the  time 
it  implements  its  ILDP  plan.  It  will  do  so,  however,  under  a  mechanism  that  allows 
Alltel  to  achieve  its  desired  revenue  neutrality  while  at  the  same  time  protecting 
AUtel' s  customers  from  the  pos  sibility  that  they  will  be  overcharged  as  a  result  of  the 
revenue  neutrality  filing. 

Because  an  interim  filing  is  necessarily  ancillary  to  a  permanent  increase  in  rates 
(see,  e.^..  State  exrel.  Laclede  Gas  Co.  v.  Public  Service  Commission,  535  S.W.2d561, 
(Mo.  App.  1976)),  the  Commission  will  approve  AUtel' s  revenue  neutrality  filing  if  it 
commits  to  filing  a  general  rate  case  in  which  all  relevant  factors  are  to  be  examined 
no  sooner  than  eight  months  and  no  later  than  ten  months  after  October  20,  1999. 
Furthermore,  the  tariffs  implementing  revenue  neutrality  should  clearly  reflect 
AUtel's  agreement  that  the  increase  they  implement  is  to  be  interim  and  subject  to 
refund .  The  interim  period  over  which  they  are  effective  shall  be  from  October  20  until 
the  Commission  resolves  the  rate  case.  The  parties  shall  address  in  the  rate  case,  the 
issues  of  the  amount  of  any  decrease  in  revenues  Alltel  suffered  as  a  result  of  the 
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elimination  of  the  PTC  plan,  and  whether  the  interim  tariffs  over-recovered  the 
decrease  in  revenues.  Alltel  shall  bear  the  burden  of  proof  on  these  issues.  Alltel 
shall  refund  any  amount  determined  to  be  over-recovery  to  each  of  the  entities  that 
paid  the  interim  increase,  according  to  the  percentage  that  entity  paid.  Interest  shall 
be  applied  to  the  refund  at  the  rate  of  nine  percent  per  annum. 

Alltel  has  proposed  that  its  interim  increase  be  subject  to  refund  based  upon  an 
examination  of  actual  revenue  changes  for  aperiod  of  time  after  the  elimination  of  the 
PTC  plan,  and  the  Commission  has  accepted  that  proposal.  Therefore,  the  questions 
of  the  accuracy  of  Alltel' s  estimates  of  revenue  losses,  and  even  of  the  categories 
of  revenue  losses 

attributable  to  the  elimination  of  the  PTC  plan^ ,  need  not  be  resolved  at  this  time; 
they  will  be  addressed  in  Alltel' s  rate  case.  In  addition,  the  Commission  finds  that 
the  rate  elements  that  Alltel  proposes  to  adjust  are  appropriate  and  sufficiently 
competitively  neutral. 

So  that  the  Commission  and  its  Staff  can  examine  the  revenue  neutrality 
calculations,  the  Commission  will  order  Alltel  to  file  all  supporting  documentation 
with  its  revenue  neutrality  tariffs. 

ITISTHEREFOREORDERED: 

1.  That  the  intraLATA  dialing  parity  plan  filed  by  AUtel  Missouri,  Inc.  on  April  22, 
1999,  is  approved  with  the  modifications  discussed  herein. 

2.  That  Alltel  Missouri,  Inc.  shall  file  tariffs  implementing  intraLATA  dialing  parity 
consistent  with  this  Report  and  Order. 

3.  That,  as  soon  as  they  are  available,  Alltel  Missouri,  Inc.  shall  submit  to  the  Staff 
of  the  Commission  data  showing  the  actual  cost  of  implementing  intraLATA  dialing  parity. 
If  necessary,  Alltel  Missouri,  Inc.  shall  file  revised  tariffs  to  reflect  the  difference  between  the 
estimated  costs  and  the  actual  costs. 

4.  That,  on  or  about  October  1  of  each  year,  Alltel  Missouri,  Inc.  shall  submit  to  the 
Staff  of  the  Commission  data  showing  the  status  of  cost  recovery. 

5.  That  Alltel  Missouri,  Inc.  and  the  Staff  of  the  Coimnission  shall  monitor  the  progress 
of  cost  recovery  and  Alltel  Missouri,  Inc.  shall  file  tariffs  with  the  Commission  to  eliminate 
the  cost  recovery  surcharge  so  that  only  the  actual  costs  are  recovered. 

6.  That,  if  Alltel  Missouri,  Inc.  files  tariffs  to  provide  revenue  neutrality,  it  shall  file 
a  general  rate  case  no  sooner  than  eight  months  and  no  later  than  ten  months  after  October  20, 
1999. 


^The  Commission  notes,  without  deciding,  that  certain  types  of  revenue  losses  that  Alltel 
includes  in  its  revenue  neutral  calculation  may  not  be  attributable  to  the  elimination  of  the  PTC 
plan.  While  such  revenue  losses  may  be  appropriate  to  consider  in  setting  "going  forward" 
rates  in  the  rate  case,  if  they  are  not  attributable  to  the  elimination  of  the  PTC  plan,  they  would 
not  have  been  appropriate  in  the  revenue  neutral  calculation  and  Alltel  may  be  required  to 
refund  them. 
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7.  That,  if  Alltel  Missouri,  Inc.  files  tariffs  to  provide  revenue  neutrality,  it  shall  file 
supporting  documentation  with  the  tariffs. 

8.  That,  no  later  than  ten  days  after  the  effective  date  of  this  order,  Alltel  Missouri, 
Inc.  shall  notify  its  customers,  as  discussed  herein,  of  the  availabiUty  of  intraLATA  toll  dialing 
parity. 

9.  That  the  Primary  Toll  Carrier  plan  is  modified  and  continued  only  to  the  extent 
necessary  to  accommodate  the  modifications  discussed  herein. 

10.  That  this  order  shall  become  effective  on  June  21,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 

Mills,  Deputy  Chief  Regulatory  Law  Judge 


ORDERREGARDING  PETITION  FOR  MODIFICATION 
Decided  September21, 1999 

On  September  1 0, 1 999,  ALLTEL  Missouri,  Inc .  (ALLTEL)  filed  a  petition  for 
modification  of  its  IntraLATA  Dialing  Parity  (ILDP)  plan.  ALLTEL  stated  that  it 
wanted  to  modify  its  ILDP  plan  because  the  plan  it  proposed  and  the  Commission 
approved  would  assign  customers  who  did  not  choose  a  primary  interexchange 
carrier  (PIC)  for  intraLATA  toll  service  to  their  interLATA  carrier,  and  because  AT&T 
is  the  interLATA  PIC  for  many  of  its  customers.  ALLTEL  stated  that,  under  the  plan 
it  proposed,  it  is  concemed  that  a  number  of  customers  might  be  defaulted  to  a 
101 XXXX  dialing  pattern.  On  September  1 6, 1 999,  ALLTEL  amended  its  petition  for 
modification.  ALLTEL  requested  that  the  Commission  allow  it  to  modify  its  plan  so 
that  customers  who  have  not  chosen  a  primary  interexchange  carrier  (PIC)  for 
intraLATA  toll  service  by  October  20,  1999,  will  be  assigned  to  its  long  distance 
affiliate  (ALLTEL  Communications,  Inc.)  rather  than  to  their  interLATA  carrier, 
unless  their  interLATA  has  specified  that  it  will  be  an  intraLATA  carrier.  ALLTEL 
also  requested  that  the  Commission  authorize  it  to  send  a  notification  letter  (a  copy 
of  which  is  attached  to  its  petition)  explaining  the  modification  to  its  customers. 

A  number  of  secondary  carriers  (SCs)  proposed  ILDP  plans  that  assigned 
customers  who  did  not  choose  a  PIC  to  a  long  distance  affiliate  of  the  SC,  and  the 
Commission  approved  these  plans.  (See,e.g.,  TO-99-5 14,  In  the  Matter  of  the  Petition 
of  Mark  Twain  Rural  Telephone  Company  for  Approval  of  an  IntraLATA  Diahng 
Parity  Plan.)  ALLTEL' s  proposed  modification,  as  amended,  is  much  like  these  plans, 
except  for  customers  whose  interLATA  carrier  has  specified  that  it  will  also  be  an 
intraLATA  carrier.  The  Commission  will  allow  ALLTEL  to  modify  its  ILDP  plan  as 
requested. 
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In  order  to  be  even  more  informative,  the  Commission  will  direct  ALLTEL  to  add 
the  following  paragraph  at  the  end  of  the  proposed  notice: 

You  will  still  be  able  to  make  toll  calls  by  "dialing  around"  using  a  "lOlXXXX" 
access  number.  A  list  of  these  "lOlXXXX"  access  numbers  is  available  from  your 
local  ALLTEL  Missouri,  Inc.  business  office. 

ITISTHEREFOREORDERED: 

1.  That  the  petition  to  modify  its  IntraLATA  Dialing  Parity  plan  filed  by  ALLTEL 
Missouri,  Inc.  on  September  10, 1999,  and  amended  on  September  16, 1999,  is  granted. 

2.  That  ALLTEL  Missouri,  Inc.  shall  provide  notice  to  its  customers  as  discussed 
herein. 

3.  That  this  order  shall  become  effective  on  October  1, 1999. 

Crumpton,  Murray,  Schemenauer,  andDrainer,  CC,  concur  Lumpe,  Ch.,  absent 
Mills,  Deputy  Chief  Regulatory  Law  Judge 


In  the  Matter  of  the  Petition  of  Green  Hills  Telephone  Corporation 
for  Approval  of  an  IntraLATA  Toll  Dialing  Parity  Plan* 

Case  No.  TO-99-507 
Decided  June  10,  1999 


Telecommunications  §  33.  The  Commission  determined  that  a  local  exchange  company's  plan 
to  implement  federally-mandated  IntraLATA  toll  dialing  parity  was,  with  modifications, 
acceptable,  and  approved  it. 

BACKGROUND 

On  April  22,  1999,  Green  Hills  Telephone  Corporation  (Green  Hills)  filed  an 
application  with  the  Commission  requesting  approval  of  its  plan  to  implement 
IntraLATA  toll  dialing  parity  (ILDP).  This  filing  was  made  pursuant  to  a  March  23 
order  of  the  Federal  Communications  Commission  (FCC)  that  required  all  local 
exchange  companies  (LECs)  to  make  such  filings.  The  FCC  order,  as  the 


*The  Commission,  in  an  order  issued  on  July  15,  1999,  denied  a  rehearing  in  this  case.  See 
pages  176  and  245  for  orders  regarding  Case  No.  TO-99-254,  et  al. 
The  Commission  issued  orders  similar  to  this  involving  various  telephone  companies  and  this 
issue.  Please  see  the  Unreported  section  of  this  book. 
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Commission  intends  to  comply  with  it' ,  requires  the  Commission  to  approve  each 
LEC '  s  ILDP  by  June  22.  It  also  requires  that,  assuming  the  Commission  approves  the 
plan  by  June  22,  each  LEC  implement  its  plan  by  July  22.  The  Commission 
consohdated  Green  Hills'  ILDP  plan  filing,  and  alltheLECs'  ILDP  filings,  with  Case 
No.  TO-99-254  et  al.,  and  held  a  hearing  May  1 7-26. 

FINDINGS  OFFACT 

The  Commission  has  reviewed  and  considered  all  of  the  evidence  and  arguments 
presented  by  the  various  parties.  Some  evidence  and  positions  of  parties  on  some 
issues  may  not  be  addressed  by  the  Commission.  The  failure  of  the  Commission  to 
mention  a  piece  of  evidence  or  a  position  of  a  party  indicates  that,  while  the  evidence 
or  position  was  considered,  it  was  not  found  relevant  or  necessary  to  the  resolution 
of  the  particular  issue. 

Green  Hills 'ILDP  Plan 

GreenHills'  planprovidesthatitscustomers  will  receive  ILDP  on  July  22, 1999^ . 
Green  Hills  intends  to  allow  its  customers  to  select  a  carrier  for  interLATA  toU  calls 
and  to  select  the  same  or  a  different  carrier  for  intraLATA  toU  calls. 

Cost  Recovery 

Green  Hills  proposes  to  recover  the  incremental  costs  of  implementing  ILDP  over 
a  three-year  period  as  a  surcharge  on  the  Carrier  Common  Line  (CCL)  element  for  all 
originating  intrastate  access  minutes. 

The  following  incremental  costs  were  included  by  Green  Hills  for  recovery: 
preparing  and  gaining  approval  of  ILDP;  customer  notification;  business  office 
training;  increases  in  business  office  work;  network  software;  billing  system  modi- 
fications; network  translations;  and  a  90-  day  waiver  of  PIC  change  charge.  The 
Commission  finds  that  all  of  these  types  of  costs  are  appropriate  for  recovery. 
Because  Green  Hills'  estimates  of  these  costs  will  be  revised  once  actual  costs  are 
known,  the  Commission  will  not  enter  a  finding  as  to  the  accuracy  of  these  estimates. 

Spreading  the  costs  over  all  intrastate  originating  minutes  is  a  reasonable  means 
of  recovering  the  cost  of  implementation.  To  limit  the  recovery  to  only  intraLATA 
originating  minutes  would  raise  those  rates  too  much  at  a  time  when  competition  in 
this  market  is  just  starting.  AT&T's  proposal  to  spread  the  costs 

'  The  order  provides  that,  if  a  state  commission  has  not  approved  a  LEC's  plan  by  June  22, 
that  LEC  must  file  the  plan  with  the  FCC  s  Common  Carrier  Bureau  for  approval.  Since  the 
Commission  is  herein  approving  Applicant' s  plan,  this  provision  of  the  FCC  s  order  is  moot. 
^  Green  Hills'  plan  indicates  that  it  will  eliminate  the  PTC  plan  shortly  after  the  implemen- 
tation of  dialing  parity.  The  rationale  is  that  it  will  be  cheaper  and  administratively  easier  to 
have  carriers  other  than  the  PTC  begin  carrying  calls  at  the  beginning  of  an  access  billing  cycle. 
As  a  result,  customers  can  choose  an  intraLATA  toll  carrier  on  and  after  July  22,  but  that 
customers  that  do  not  choose  wiU  continue  to  be  served  by  the  PTC  until  August  13. 
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over  a  period  longer  than  three  years  would  simply  drag  the  process  out.  The 
Commission  finds  that  it  would  not  be  in  the  public  interest  for  LECs  to  still  be 
recovering  the  costs  of  ILDP  implementation  as  much  as  eight  years  in  the  future. 

This  recovery  method  is  the  same  as  the  one  the  Commission  approved  for  Sprint 
and  GTE  in  their  implementation  plans.  Although  the  Commission  noted  that  there 
was  no  precedential  value  to  that  decision,  and  that  each  plan  recovery  method  would 
be  evaluated  on  its  own  merits,  the  reasoning  that  led  the  Commission  to  approve 
this  method  for  GTE  and  Sprint  is  equally  applicable  here. 

The  Commission  will  accept  Green  Hills'  cost  estimates  used  to  calculate  the 
charges  in  its  tariff,  and  will  order  Green  Hills  to  provide  the  Staff  of  the  Commission 
with  the  actual  costs  when  available.  It  will  also  order  Green  Hills  to  provide  the  Staff 
with  an  annual  accounting  of  the  progress  of  its  cost  recovery.  The  Staff  and  Green 
Hills  should  monitor  the  recovery  to  ensure  the  temporary  additive  is  ended  as  soon 
as  the  actual  cost  of  implementation  is  recovered. 

PIC  Change  Charge  Waiver 

Green  Hills  proposed  a  90-day  waiver  of  primary  interexchange  carrier  (PIC) 
change  charges.  The  Commission  finds  that  this  period  is  too  short  for  the  type  of 
plan  that  Green  Hills  has  filed.  Customers  that  have  not  chosen  an  intraLATA  toll 
provider  within  90  days  of  the  implementation  of  ILDP  will  be  assigned  to  Green  Hills ' 
IXC  affiliate.  A  customer  that  is  unhappy  with  that  assignment  would  be  required  to 
pay  a  PIC  change  charge  if  the  waiver  period  is  only  90  days.  The  Commission  will 
require  Green  Hills  to  provide  a  180-day  waiver  period  to  allow  all  customers  the 
opportunity  to  fully  understand  the  changes  with  which  they  are  faced,  and  to  fuUy 
explore  the  options  they  have. 

Assignment  of  Customers  and  Termination  of  the  PTC  Plan 

Green  Hills  proposes  that,  on  July  22,  all  customers  that  have  not  chosen  an 
intraLATA  toll  carrier  will  be  assigned  to  its  IXC  affiliate. 

Although  AT&T  objects  to  customers  being  assigned  to  a  LEC  affihate,  based 
upon  the  testimony  of  its  witnesses  at  the  hearing,  it  appears  to  object  more  strongly 
to  serving  these  customers  itself.  None  of  the  other  IXCs  that  provided  testimony 
objected  to  Green  Hills'  proposal. 

Despite  AT&T' s  position  that  it  does  not  want  to  serve  Green  Hills'  customers, 
but  objects  to  them  being  served  by  a  LEC  IXC  affiliate  that  does,  the  Commission 
finds  that  Green  Hills'  proposal  is  reasonable.  Customers  will  have  several  months 
tochoose  an  intraLATA  toll  provider  before  being  assigned  to  the  LEC  affiliate.  Any 
competitive  advantage  that  the  LEC  affiliate  may  have  by  getting  customers  assigned 
to  it  will  be  balanced  by  the  advantage  that  its  competitors  will  have  in  getting  to  the 
marketmonths  earUer. 
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CustomerNotification 

Green  Hills'  plan  states  that  it  will  notify  its  customers  of  the  implementation  of 
ILDP  by  a  separate  mailing  to  each  of  its  customers.  This  is  the  appropriate  means 
of  notifying  customers,  and  the  Commission  will  approve  it. 

The  Commission  finds  that  the  content  of  the  notice  should  be  as  clear  and 
concise  as  possible,  while  at  the  same  informing  customers  of  the  choices  they  have, 
and  the  consequences  of  those  choices .  If  a  notice  did  not  inform  customers  as  much 
as  possible  on  the  questions  that  are  likely  to  concern  them,  it  would  not  serve  the 
pubhc  interest^ .  The  Commission  will  direct  Green  Hills  to  provide  customers  upon 
requestalistof  all  carriers  authorized  and  obUgated  to  provide  intraL  AT  A  toll  service 
in  Green  Hills '  territory.  The  Commission  will  direct  GreenHiUs  to  provide  customers 
the  following  notice: 

IMPORTANTPUBLICINTERESTNOTICE 

Currently,  your  intraLATA  1+  and  0+  calls  (long  distance  calls  to  nearby 
communities  to  which  long  distance  charges  apply)  are  carried  by  Southwestern  Bell 
Telephone  Company.  This  service  is  called  intraLATA  toll  service.  Effective  July 
22, 1999,  you  will  be  able  to  choose  the  company  you  would  like  to  carry  these  calls. 
Effective  August  13, 1999,  SouthwesternBell  Telephone  willnolongerprovide  this 
service. 

Attached  is  a  list  of  the  companies  that  have  told  Green  Hills  Telephone 
Corporation  that  they  are  willing  to  carry  these  calls.  You  should  contact  your  local 
Green  Hills  Telephone  Corporation  business  office  or  the  company  you  choose  to 
provide  this  service.  If  you  do  not  call  Green  Hills  Telephone  Corporation  or  a  long 
distance  company  of  your  choice  and  choose  a  company  to  provide  this  service,  on 
August  13, 1999,  you  will  automatically  be  assigned  to  an  affiliate  of  Green  Hills 
Telephone  Corporation  to  carry  these  calls. 

Even  if  your  current  long  distance  (interLATA)  company  is  not  on  the  attached 
Ust,  it  may  be  willing  or  required  by  la  w  to  provide  this  service* .  You  can  contact  your 
local  Green  Hills  Telephone  Corporation  business  office  for  a  list  of  all  companies 
authorized  to  provide  intraLATA  toU  service  in  Missouri.  If  your  current  long 
distance  (interLATA)  company  is  not  on  the  attached  list,  and  you  want  it  to  carry 
these  calls  in  addition  to  the  long  distance  calls  it  now  carries,  you  should  contact 
it. 


'  Because  AT&T  is  the  selected  interLATA  carrier  for  such  a  large  number  of  customers  in 
SC  exchanges  such  as  Green  Hills' ,  AT&T  is  specifically  mentioned.  The  Conrnussion  finds 
that  requiring  Green  Hill  to  state  AT&T's  position  in  the  customer  notice  is  necessary  to 
minimize  customer  confusion. 
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Please  note  that  the  rates  and  services  of  each  of  these  companies  may  be 
different  from  each  other,  and  from  the  rates  and  services  you  currently  receive  from 
Southwestern  Bell  Telephone  Company.  Particularly  if  you  make  a  lot  of  calls,  or  make 
long  calls  (such  as  to  connect  to  an  internet  service  provider  (ISP)  through  a  dial-up 
connection),  you  should  check  with  your  local  Green  Hills  Telephone  Corporation 
business  office  and  the  long  distance  company  you  choose  to  find  out  whether  long 
distances  charges  will  apply  to  these  calls. 

For  180  days  after  July  22,  you  will  be  able  to  choose  a  company  to  provide  this 
service  and  you  will  not  be  charged  for  making  the  change.  If  your  current  long 
distance  (interL  ATA)  company  is  not  on  the  attached  Ust  and  you  do  not  choose 
another  company,  after  October 20, 1999,  you  will  not  be  able  to  make  1+  or  0+  long 
distance  intraLATA  calls  until  you  do  choose  another  company.  If  you  want  to 
change  after  your  initial  choice,  or  make  a  change  after  January  20, 2000,  you  will  incur 
a  charge  of  $9.00. 

*Even  though  AT&T  is  not  on  the  attached  list,  it  will  carry  these  calls  if  you 
request  it. 

Carrier  Notification 

Green  Hills  stated  that  it  intends  to  notify  interexchange  carriers  (IXCs)  that 
currently  provide  service  in  its  exchanges  shortly  after  the  filing  of  its  plan. 

AT&T  was  the  only  party  to  Case  No.  TO-99-254  et  al.  that  took  the  position  that 
a  second  notice  to  carriers  was  necessary.  AT&T  beUeved  that  a  second  notice  after 
the  Commissionissues  its  order  on  the  ILDP  plan  would  allow  IXCs  to  decide  whether 
to  participate  based  on  the  specifics  of  the  Commission' s  order.  However,  as  a  party, 
AT&T  will  be  well  aware  of  the  specifics  of  the  Commission' s  order.  Furthermore, 
AT&T  testified  at  the  hearing  that  the  specifics  of  any  Conrniission  order  approving 
an  ILDP  plan  would  not  change  its  decision  on  how  it  will  participate.  The 
Commission  finds  that  one  notice  to  IXCs  that  currently  provide  service  in  Green 
Hills'  exchanges  is  sufficient. 

Revenue  NeutraUty 

Green  Hills  proposes  a  revenue  neutrality  adjustment  that  will  be  implemented 
by  raising  intraLATA  Carrier  Common  Line  (CCL)  rates.  Green  Hills  proposes  to  raise 
these  rates  as  necessary  to  maintain  revenue  neutrality,  up  to  the  level  of  interLATA 
CCL  rates.  If  this  increase  is  not  sufficient.  Green  Hills  proposes  to  raise  both 
interLATA  and  intraLATA  rates  and  keep  them  in  parity.  The  rates  are  also  calculated 
to  eliminate  the  CCL  cap,  or  discounted  CCL  rate. 

The  Commission  will  allow  Green  Hills  to  achieve  revenue  neutrality  at  the  time 
it  implements  its  ILDP  plan.  It  will  do  so,  however,  under  a  mechanism  that  allows 
Green  Hills  to  achieve  its  desired  revenue  neutrality  while  at  the  same  time  protecting 
Green  Hills '  customers  from  the  possibility  that  they  will  be  overcharged  as  a  result 
of  the  revenue  neutrality  filing. 
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Because  an  interim  filing  is  necessarily  ancillary  to  a  permanent  increase  in  rates 
(see,  e.^.,  State  exrel.  Laclede  Gas  Co.  v.  Public  Service  Commission,  535  S.W.2d561, 
(Mo.  App.  1976))  the  Commission  will  approve  Green  Hills'  revenue  neutrality  filing 
if  it  commits  to  filing  a  general  rate  case  in  which  all  relevant  factors  are  to  be  examined 
no  sooner  than  eight  months  and  no  later  than  ten  months  after  July  22,  1999. 
Furthermore,  the  tariffs  implementing  revenue  neutrality  should  clearly  reflect  Green 
Hills'  agreement  that  the  increase  they  implement  is  to  be  interim  and  subject  to 
refund.  The  interim  period  over  which  they  are  effective  shall  be  from  July  22  until 
the  Commission  resolves  the  rate  case.  The  parties  shall  address  in  the  rate  case,  the 
issues  of  the  amount  of  any  decrease  in  revenues  Green  Hills  suffered  as  a  result  of 
the  elimination  of  the  PTC  plan,  and  whether  the  interim  tariffs  over-recovered  the 
decrease  in  revenues.  Green  Hills  shall  bear  the  burden  of  proof  on  these  issues. 
Green  Hills  shall  refund  any  amount  determined  to  be  over-recovery  to  each  of  the 
entities  that  paid  the  interim  increase,  according  to  the  percentage  that  entity  paid. 
Interest  shall  be  applied  to  the  refund  at  the  rate  of  nine  percent  per  annum. 

Green  Hills  has  proposed  that  its  interim  increase  be  subject  to  refund  based 
upon  an  examination  of  actual  revenue  changes  for  a  period  of  time  after  the 
termination  of  the  PTC  plan,  and  the  Commission  has  accepted  that  proposal. 
Therefore,  the  questions  of  the  accuracy  of  Green  Hills '  estimates  of  revenue  losses, 
and  even  of  the  categories  of  revenue  losses  attributable  to  the  elimination  of  the  PTC 
plan"* ,  need  not  be  resolved  at  this  time;  they  will  be  addressed  in  Green  Hills'  rate 
case.  In  addition,  the  Commission  finds  that  the  rate  elements  that  Green  Hills 
proposes  to  adjust  are  appropriate  and  sufficiently  competitively  neutral. 

So  that  the  Commission  and  its  Staff  can  examine  the  revenue  neutrality 
calculations,  the  Commission  will  order  Green  Hills  to  file  aU  supporting  documen- 
tation with  its  revenue  neutrality  tariffs. 

Feature  Group  D  Requirement 

Green  HiUs '  filed  ILDP  plan  proposal  would  require  that,  by  July 22, 2000,  all  LECs 
use  Feature  Group  D  (FGD)  signaling  protocols.  As  discussed  in  more  detail  in  the 
Report  and  Order  inCaseNo.TO-99-254etal.  (issued  simultaneously  with  this  Report 
and  Order)' ,  the  evidence  has  wholly  failed  to  demonstrate  that  the 


''The  Commission  notes,  without  deciding,  that  certain  types  of  revenue  losses  that  Green 
Hills  includes  in  its  revenue  neutral  calculation  may  not  be  attributable  to  the  elimination  of 
the  PTC  plan.  While  such  revenue  losses  may  be  appropriate  to  consider  in  setting  "going 
forward"  rates  in  the  rate  case,  if  they  are  not  attributable  to  the  elimination  of  the  PTC  plan, 
they  would  not  have  been  appropriate  in  the  revenue  neutral  calculation  and  Green  Hills  may 
be  required  to  refund  them. 

'  The  Report  and  Order  in  Case  No.  TO-99-254  is  incorporated  by  reference,  and  all  of  the 
discussion,  findings  of  fact,  and  conclusions  of  law  contained  therein  are  made  a  part  of  this 
Report  and  Order  as  though  fully  set  forth  herein. 
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conversion  of  the  LEC-to-LEC  Feature  Group  C  (FGC)  network  that  this  requirement 
would  necessitate  is  advisable*" .  Accordingly,  the  Commission  will  direct  Green  Hills 
to  file  tariffs  implementing  ILDP  that  do  not  contain  this  requirement. 

BilUng  and  Collection  and  Network  Changes 

Green  Hills  proposes  to  change  its  tariffed  rates  for  billing  and  collection.  Such 
changes  are  not  directly  related  to  either  the  implementation  of  ILDP  or  the 
termination  of  the  PTC  plan,  andshouldnot  be  made  in  those  tariff  filings.  GreenHills 
may  file  other  tariffs  that  address  billing  and  collection,  but  the  Commission  will 
evaluate  them  separately  from  the  implementation  of  ILDP  and  the  termination  of  the 
PTC  plan. 

Green  Hills  also  purports  to  reserve  a  right  to  make  unilateral  changes  to  its 
network.  Since  Green  Hills  does  not  make  any  specific  proposals  or  request 
Comnnission  approval,  the  Commission  wiU  not  address  this  point. 

CONCLUSIONS  OFLAW 

The  Missouri  Public  Service  Commission  has  reached  the  following  conclusions 
oflaw: 

Green  Hills  is  apubUc  utiUty  and  atelephone  company  subject  to  the  Commission' s 
jurisdiction  under  Section  386.250  and  Chapter  392,  RSMo  1994.  The  Federal 
Telecommunications  Act  of  1996  and  the  Federal  Communications  Commission 
require  LECs  such  as  Green  Hills  to  implement  intraLATA  equal  access.  Green  Hills 
has  submitted  an  intraLATA  dialing  parity  implementation  plan  to  this  Commission 
for  approval.  Based  upon  its  findings  of  fact,  the  Commission  has  determined  that 
the  Plan  should  be  approved  as  modified. 

ITISTHEREFOREORDERED: 

1 .  That  the  intraLATA  dialing  parity  plan  filed  by  Green  Hills  Telephone  Corporation 
on  April  22,  1999  is  approved  with  the  modifications  discussed  herein. 

2.  That  Green  Hills  Telephone  Corporation  shall  file  tariffs  implementing  intraLATA 
dialing  parity  consistent  with  this  Report  and  Order. 

3.  That,  as  soon  as  they  are  available,  Green  Hills  Telephone  Corporation  shall  submit 
to  the  Staff  of  the  Commission  data  showing  the  actual  cost  of  implementing  intraLATA  dialing 
parity.  If  necessary.  Green  Hills  Telephone  Corporation  shall  file  revised  tariffs  to  reflect  the 
difference  between  the  estimated  costs  and  the  actual  costs. 

4.  That,  on  or  about  October  1  of  each  year.  Green  Hills  Telephone  Corporation  shall 
submit  to  the  Staff  of  the  Commission  data  showing  the  status  of  cost  recovery. 


In  fact,  it  appears  uncontroverted  that  such  conversion  would  not  be  possible  in  the  time 
between  the  issuance  of  this  order  and  July  22.  In  order  to  comply  with  this  requirement  during 
the  period  of  time  in  which  they  arc  converting  their  network  (or  for  an  indefinite  period  if 
they  decide  not  to  convert  their  network),  the  PTCs  would  have  to  contract  with  an  IXC  or 
IXCs  to  carry  their  intraLATA  toll  traffic. 
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5.  That  Green  Hills  Telephone  Corporation  the  Staff  of  the  Commission  shall  monitor 
the  progress  of  cost  recovery  and  Green  Hills  Telephone  Corporation  shall  file  tariffs  with 
the  Commission  to  ehminate  the  cost  recovery  surcharge  so  that  only  the  actual  costs  are 
recovered. 

6.  That,  if  Green  Hills  Telephone  Corporation  files  tariffs  to  provide  revenue 
neutraUty,  it  shall  file  a  general  rate  case  no  sooner  than  eight  months  and  no  later  than  ten 
months  after  October  20,  1999. 

7.  That,  if  Green  Hills  Telephone  Corporation  files  tariffs  to  provide  revenue 
neutraUty,  it  shall  file  supporting  documentation  with  the  tariffs. 

8.  That,  within  ten  days  of  the  effective  date  of  this  order.  Green  Hills  Telephone 
Corporation  shall  notify  its  customers,  as  discussed  herein,  of  the  availabiUty  of  intraLATA 
toll  dialing  parity. 

9.  That  the  Primary  Toll  Carrier  plan  is  modified  and  continued  only  to  the  extent 
necessary  to  accommodate  the  modifications  discussed  herein. 

10.  That  this  order  shall  become  effective  on  June  21,  1999. 

Lumpe,  Ch.,  Cnimpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 
Mills,  Deputy  Chief  Regulatory  Law  Judge 


In  the  Matter  of  Laclede  Gas  Company's  Tariff  Sheets  Designed 
to  Extend  for  an  Additional  Period  the  Experimental  Price 
Stabilization  Fund. 


Case  No.  GO-98-484 
Decided  June  15,  1999 


Gas  §  17.2.  After  hearing,  the  Commission  granted  Laclede's  request  to  extend  the  experimental 
Price  Stabilization  Program  (PSP)  for  an  additional  three  years  and  to  make  certain  modifications 
to  the  program.  The  Commission  also  directed  that  additional  modifications  shall  be  made  to  the 
PSP,  including  a  change  regarding  non-winter  month  transactions,  how  the  TSP  (confidential 
term)  will  be  calculated  in  specific  situations,  adjustments  to  the  sharing  mechanisms  in  the  overall 
cost  reduction,  and  a  provision  giving  the  Commission  the  right  to  review  the  program  annually 
and  revise  it  to  correct  any  major  deficiencies. 

APPEARANCES 

Michael  C.  Pendergast,  Associate  General  Counsel,  and  Thomas  M.  Byrne, 
Associate  Counsel,  Laclede  Gas  Company,  720  OUve  Street,  Suite  1530,  St.  Louis, 
Missouri  63 1 0 1 ,  for  Laclede  Gas  Company. 

Douglas  E.  Micheel,  Senior  Public  Counsel,  Office  of  the  Public  Counsel,  Post 
Office  Box  7800,  Jefferson  City,  Missouri  65 102,  for  the  Office  of  the  Public  Counsel 
and  the  public. 
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Thomas  R.  Schwarz,  Jr.,  Deputy  General  Counsel,  Missouri  Public  Service 
Commission,  Post  Office  Box  360,  Jefferson  City,  Missouri  65 1 02,  for  the  staff  of  the 
Missouri  Public  Service  Commission. 

REGULATORYLAW  JUDGE:    Vicky  Ruth. 

REPORT  ANDORDER 
Procedural  History 

The  Commission  initially  approved  Laclede  Gas  Company '  s  (Laclede' s)  experi- 
mental Price  Stabilization  Program  (PSP)'  as  part  of  the  1997  Stipulation  and 
Agreement  approved  in  Case  No.  GO-97-40L  The  tariff  approved  in  that  case 
provides  that  the  PSP  shall  be  terminated  July  31,  1 998,  unless  otherwise  ordered  by 
the  Commission.  The  PSP  was  proposed  in  order  to  reduce  the  impact  of  natural  gas 
price  volatiUty  on  Laclede' s  customers  during  the  1997/1998  winter  season. 

On  April  28, 1998,  Laclede  Gas  Company  (Laclede)  filed  a  tariff  sheet  designed 
to  extend  the  experimental  PSP  for  an  additional  term,  an  Application  to  Extend 
Experimental  Price  Stabilization  Fund  and  Request  for  Prehearing  Conference,  and 
a  Motion  for  Protective  Order. 

Staff  filed  a  memorandum  on  May  20, 1 998,  in  which  it  recommended  approval  of 
the  tariff  sheet  extending  the  PSP,  with  modifications  proposed  by  Laclede,  and 
requested  a  prehearing  conference  to  permit  the  parties  to  discuss  other  program 
changes  proposed  by  Laclede.  On  May  26,  1998,  the  Commission  issued  an  order 
approving  the  tariffs  with  the  changes  jointly  recommended  by  the  parties.  The  tariffs 
extended  the  program  for  an  additional  year,  provided  that  the  Price  Stabilization 
Charge  shall  end  with  the  effective  date  of  the  1999  summer  PGA  filing,  and 
determined  that  any  ending  balance  in  the  fund  be  charged  to  or  retumed  to 
ratepayers  through  the  ACA  factors  established  in  the  winter  PGA  filing. 

Pursuant  to  the  Commission' s  May  26, 1 998,  order,  the  parties  met  on  June  1 1 , 
1998,  and  submitted  a  proposed  procedural  schedule  on  June  22, 1998,  in  order  to 
litigate  the  remaining  modifications  proposed  by  Laclede  but  opposed  by  Staff.  The 
Commission  issued  a  procedural  schedule  on  July  7,  1998,  and,  at  the  parties' 
request,  modified  it  on  July  22, 1998. Laclede  submitted  direct  testimony  onJuly  2, 
1998.  Staff  submittedrebuttal  testimony  onJuly  30, 1998.  Laclede  filed  surrebuttal 
testimony  on  August  5, 1998. 

A  hearing  was  held  on  August  10,  1998.  The  parties  filed  simultaneous  initial 
briefs  on  September  25, 1998,  and  reply  briefs  were  filed  on  October  3, 1998.  OPCfiled 
a  letter  on  the  same  date  indicating  that  it  would  not  file  a  reply  brief. 


'  This  program  is  referred  to  as  both  the  Price  Stabilization  Program  and  the  Price  Stabilization 
Fund. 
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Pending  Motion 

On  February  19,1 999,  Laclede  filed  a  request  for  an  on-the-record  presentation 
involving  Case  No.  TO-98-484,  the  present  case,  and  Case  No.  GT-99-303,  In  the 
Matter  of  the  Laclede  Gas  Company's  Tariff  Sheets  to  Extend  and  Revise  the 
Company's  Gas  Supply  Incentive  Plan.  Laclede  notes  that  it  has  developed  and 
submitted  two  incentive  proposals  relating  to  the  procurement  and  management  of 
its  gas  supply  assets.  The  first  proposal  is  the  subject  of  the  present  case,  and  it 
establishes  an  incentive  Price  Stabilization  Program  to  replace  Laclede's  current 
hedging  program.  The  second  proposal  pertains  to  Case  No.  GT-99-303  and  seeks 
to  extend  andrevise  certain  elements  of  Laclede' s  Gas  Supply  Incentive  Plan  (GSIP), 
which  is  scheduled  to  terminate  on  September  30, 1 999  (hereinafter  referred  to  as  the 
GSIP  IlProposal).  TheGSIP  II  Proposal  was  filed  on  January  14, 1999,  andis  currently 
scheduled  to  be  heard  in  August  1999. 

Laclede  requests  an  on-the-record  presentation  to  address  these  issues  and  asks 
that  the  Commission  thereafter  approve  Laclede' s  Incentive  Hedging  Proposal.  Staff 
filed  a  reply  on  March  5, 1999,  indicating  that  it  believes  that  the  evidence  in  this  case 
has  been  extensive  and  the  parties'  briefs  adequately  address  the  issues,  and  that 
an  additional  on-the-record  presentation  is  unnecessary. 

The  Commission  has  reviewed  Laclede' s  motion  for  an  on-the-record  presenta- 
tion and  the  Staff  s  reply.  The  Commission  appreciates  both  Laclede' s  willingness 
to  provide  the  Commission  with  additional  evidence  and  the  patience  of  the  parties; 
however,  the  Commission  concludes  that  such  a  presentation  is  unnecessary  in  this 
case.  The  Commission  addressed  Laclede's  request  for  an  on-the-record  presenta- 
tioninCaseNo.  GT-99-303  in  an  orderissuedApril  13, 1999. 

Discussion 

As  noted  above,  the  objective  of  the  current  PSP  is  to  mitigate  the  effects  of 
sudden  spikes  in  the  price  of  natural  gas.  Laclede  uses  a  common  industry  practice 
of  pricing  natural  gas  by  reference  to  indices  of  spot  market  prices .  The  issue  before 
the  Commission  is  whether  Laclede' s  request  for  modifications  to  the  experimental 
PSP  should  be  granted. 

1.  Laclede's  Position 

Laclede' s  proposal  would  allow  it  to  trade  in  and  out  of  financial  instruments  once 
a  hedge  position  has  been  established.  The  parties  disagree  as  to  how  Laclede  should 
be  pemoitted  to  acquire  and  use  financial  instruments  for  the  winter  of  1999/2000. 
Laclede' s  original  proposal  recommends  that  three  major  changes  be  made  to  the  PSP. 
First,  Laclede  proposes  to  eliminate  the  program's  existing  restriction  on  when 
financial  instruments  may  be  sold  and  adopt  an  approach  that  gives  Laclede  greater 
flexibility  to  trade  in  and  out  of  these  instruments  when  market  conditions  warrant. 
This  would  allow  Laclede  to  more  effectively  manage  the  volatility  of  the  market. 
Laclede  alleges  that  this  will  create  opportunity  to  reduce  the  overall  cost  of  acquiring 
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price  protection  for  Laclede  and  its  ratepayers.  Second,  Laclede  proposes  to 
incorporate  an  "incentive  feature"  into  its  PSP.  Laclede  argues  that  in  exchange  for 
undertaking  the  risks  inherent  in  guaranteeing  price  protection,  it  should  have  a 
corresponding  opportunity  to  benefit  from  it  if  achieves  positive  results.  Third, 
Laclede  proposes  a  three-year  term  for  the  program.  Laclede  contends  that  the  longer 
authorization  period  would  provide  the  Commission  with  sufficient  experience  with 
the  operation  of  the  program  under  varying  conditions  and  permit  a  fair  assessment 
of  its  effectiveness,  and  that  this  would  reduce  the  expense  of  the  annual  review 
which  is  costly  to  both  the  Commission  and  to  Laclede. 

Laclede  also  proposes  to  modify  the  tariff  approved  in  Case  No.  GO-97-401  in 
order  to  clarify  the  procedures  to  be  followed  at  the  end  of  the  experiment. 

However,  in  response  to  concerns  raised  by  Staff,  Laclede  made  modifications 
to  its  original  proposal,  resulting  in  its  Alternative  B  plan.  Under  the  Alternative  B 
plan,  Laclede  withdrew  its  request  to  use  certain  types  of  instruments  and  adjusted 
the  percentage  whichLaclede  would  pay  of  the  increased  costs  for  the  volumes  which 
are  required  to  be  covered  under  the  program,  thus  providing  an  absolute  cap  on  the 
cost  to  the  ratepayers  of  these  volumes.  In  exchange  for  assuming  this  additional 
risk,  the  Alternative  B  plan  increases  the  percentage  of  gains  which  Laclede  would 
receive  in  specified  instances .  Laclede  also  indicates  that  it  is  willing  to  further  modify 
its  program  to  address  certain  concerns  which  were  expressed  by  Commissioners  at 
the  hearing.  For  example,  Laclede  proposes  to  revise  its  method  of  calculating  the 
TSP^ ,  and  to  adjust  the  sharing  mechanism  in  the  Overall  Cost  Reduction  Incentive. 
In  addition,  Laclede  offered  to  modify  the  proposal  to  give  the  Commission  the  right, 
but  not  the  obUgation,  to  review  the  program  annually  and,  if  necessary,  revise  it  to 
correct  any  major  deficiencies  on  or  before  February  15  of  each  year  of  the  program, 
n.   staffs  Position 

Staff  argues  that  the  current  program  provides  substantial  benefit  to  Laclede' s 
ratepayers  by  potentially  obtaining  effective  price  protection  from  spikes  in  natural 
gas  prices  for  the  company' s  heating  gas  supply.  Staff  notes  that  the  current  program 
is  funded  by  a  surcharge  on  ratepayers,  which  Laclede  uses  to  secure  financial 
instruments  as  a  hedge  against  high  gas  prices.  The  Staff  emphasizes  that  although 
the  current  hedging  program  acknowledges  the  possibility  of  financial  gain  to 
ratepayers,  the  actual  purpose  of  the  program  is  the  protection  of  ratepayers  from 
high  gas  prices  during  the  period  of  the  customers'  greatest  consumption.  Staff 
alleges  that  Laclede' s  proposal  modifies  the  program  obj  ective  to  include  the  pursuit 
of  financial  gain,  and  that  these  modifications  increase  the  potential  risk  to  the 
ratepayers. 


^  The  term  TSP  is  not  defined  here  because  it  was  designated  by  Laclede  as  highly  confidential. 
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Staff  notes  that  Laclede  proposes  to  liquidate  hedge  positions  when  doing  so 
would  result  in  gain  and  rehedging  at  a  later  time.  However,  Staff  argues  that  Laclede 
proposes  to  move  from  protection  to  speculation  and  that  Laclede  has  not 
provided  the  Commission  with  adequate  assurances  that  the  ratepayers  will  be 
protected.  A  major  flaw  in  Laclede's  proposal,  according  to  the  Staff,  is  that  it  denies 
the  speculative  nature  of  the  market  which  requires  a  loss  to  match  every  gain.  Staff 
is  particularly  concerned  that  Laclede  refuses  to  openly  acknowledge  the  speculative 
aspects  of  its  proposals  and  has  failed  to  suggest  discrete  limits  to  ratepayer  exposure 
in  specific  trading  situations. 

Staff  also  alleges  that  there  is  an  incentive  for  Laclede  to  act  in  the  interest  of  the 
shareholders  at  the  expense  of  ratepayers,  and  that  the  plan  imposes  additional  costs 
on  ratepayers.  Furthermore,  the  Staff  states  that  there  is  an  inability  to  terminate  the 
plan  if  the  results  are  unfavorable. 

Staff  argues  that  the  record  does  not  establish  adequate  details  on  critical 
elements  of  Laclede's  plan.  Staff  contends  that  Laclede  has  indicated  that  the 
detailed  analysis  necessary  to  support  this  type  of  program  does  not  exist.  Staff 
alleges  that  it  is  unacceptable  that  Laclede  failed  to  generate  adequate  documenta- 
tion for  the  proposal.  Staff  targets  several  other  problems  with  Laclede's  proposal, 
including  Laclede's  provision  that  ratepayers  bear  all  the  transaction  costs  for  the 
program. 

in.  Office  of  Public  Counsel's  Position 

The  Office  of  the  Public  Counsel  (OPC)  opposes  Laclede's  proposal  to  modify 
its  current  PSP  program.  OPC  argues  that  the  current  program  is  designed  to  provide 
price  protection  to  Laclede's  ratepayers  and  that  Laclede  is  attempting  to  modify  it 
to  a  program  that  makes  the  purchasing  of  financial  instruments  another  "profit 
center"  for  Laclede.  OPC  contends  that  Laclede' s  new  program  is  very  complex  and 
vague.  OPC  also  argues  that  the  new  program  allows  Laclede  to  speculate  with 
ratepayers '  money  but  it  does  not  help  Laclede  achieve  the  program  goal  of  providing 
price  protection  for  its  ratepayers. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 
The  positions  and  arguments  of  all  of  the  parties  have  been  considered  by  the 
Commission  in  making  this  decision.  Failure  to  specifically  address  a  piece  of 
evidence,  position  or  argument  of  any  party  does  not  indicate  that  the  Commission 
has  failed  to  consider  relevant  evidence,  but  indicates  rather  that  the  omitted  material 
was  not  dispositive  of  this  decision,  or  that  specifics  of  the  evidence  are  not 
discussed  herein  because  of  their  designation  as  "Highly  Confidential"  material. 

The  Commission  finds  that  Laclede' s  request  to  extend  or  modify  the  experimen- 
tal PSP  should  be  granted.  The  Commission  will  approve  Laclede's  Alternative  B 
plan  with  the  additional  modifications  Laclede  agreed  to  during  the  hearing  and  in 
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its  posthearing  briefs.  These  additional  modifications  include  a  provision  regarding 
non-winter  month  transactions,  how  the  TSP  will  be  calculated  in  specific  situations, 
adjustments  to  the  sharing  mechanism  in  the  overall  cost  reduction,  and  a  provision 
giving  the  Commission  the  right,  but  not  the  obligation,  to  review  the  program 
annually  and,  if  necessary,  revise  it  to  correct  any  major  deficiencies  on  or  before 
February  15  of  each  year  of  the  program. 

In  the  interests  of  clarity,  Laclede  is  directed  to  file  a  revised  Price  Stabilization 
Program  which  clearly  embodies  the  modifications  found  in  the  Alternative  B  plan 
and  includes  the  changes  proposed  by  Laclede  in  its  posthearing  briefs.  The 
Commission  finds  that  the  Alternative  B  plan  with  these  additional  modifications 
provides  benefits  to  ratepayers  regarding  guaranteed  catastrophic  price  protection 
and  provides  the  potential  for  ratepayers  to  share  in  gains  and  cost  savings,  while 
al  so  providing  Laclede  a  financial  incentive  to  optimize  price  protection  in  a  prudent 
manner. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law. 

Laclede  is  a  regulated  public  utility  over  which  the  Commission  has  jurisdiction 
in  accordance  with  Chapters  386and393,RSMo  1994. 

Orders  of  the  Commission  must  be  based  upon  competent  and  substantial 
evidence  on  the  record.  §  536.140,RSMo  1994.  Based  upon  the  complete  record,  the 
Commission  concludes  that  Laclede's  proposed  modifications  to  the  PSP  are 
justified  by  substantial  and  competent  evidence  and  shall  be  approved.  Accord- 
ingly, the  Commission  shall  approve  Laclede's  proposed  modifications. 

IT  IS  THEREFORE  ORDERED: 

1.  That  Laclede' s  application  for  modifications  to  the  Price  Stabilization  Program,  as 
amended  by  Alternative  Plan  B  and  the  additional  changes  proposed  in  Laclede' s  posthearing 
briefs,  is  granted. 

2.  That  the  tariff  filed  by  Laclede  Gas  Company  on  April  28,  1998,  is  rejected. 
However,  Laclede  Gas  Company  is  directed  to  file  a  revised  tariff  sheet,  and  a  new  program 
description,  incorporating  the  modifications  approved  in  Ordered  Paragraph  1,  by  June  30, 
1999.  The  tariff  rejected  is  as  follows: 

P.S.C.  Mo.  No.  5  ConsoMdated  

First  Revised  Sheet  No.  28-e  Cancelling  Original  Sheet  No.  28-e 

3.  That  Staff  shall  file  a  report  by  July  12, 1999,  which  states  whether  Laclede  Gas 
Company's  new  program  description  and  tariff  complies  with  this  Report  and  Order. 

4.  That  any  pending  motions  or  objections  not  specifically  ruled  on  in  this  order  are 

hereby  denied  or  overruled. 

5.  That  this  Report  and  Order  shall  become  effective  on  June  25,  1999. 
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Cmmpton,  Drainer,  and  Murray,  CC,  concur;  Lumpe,  Ch.,  and  Schemenauer,  C, 
dissent,  with  separate  dissenting  opinion;  certify  compliance  with  the  provisions  of 
Section536.080,  RSMo  1994. 


Dissenting  Opinion  of  Cliair  Slieila  Lumpe  and 
Commissioner  Robert  Scliemenauer 

We  respectfully  disagree  with  the  majority  in  case  number  GO-98-484.  The 
Report  and  Order  approved  by  the  majority  will  allow  Laclede  Gas  Company  to  modify 
the  currently  approved  Experimental  Price  Stabilization  Fund.  The  changes  will 
permit  Laclede  to  trade  in  and  out  of  financial  instruments  once  a  hedge  position  has 
been  established.  Laclede  argues  that  these  changes  will  permit  it  to  respond  more 
efficiently  to  changes  in  the  market  to  improve  the  position  of  both  the  company  and 
its  ratepayers.  We  fear  that  the  changes  will  instead  allow  Laclede  to  speculate  in 
the  market  while  putting  its  ratepayers  at  risk. 

The  purpose  of  the  Experimental  Price  Stabilization  Fund  is  to  permit  Laclede  to 
purchase  and  hold  financial  instruments  in  its  efforts  to  reduce  the  volatility  of  its 
cost  of  natural  gas .  Laclede' s  ratepayers  would  thus  be  protected  from  the  volatility 
of  the  natural  gas  market.  The  changes  proposed  by  Laclede  and  approved  by  the 
maj  ority  will  allow  Laclede  to  stray  from  that  basic  obj  ective  by  permitting  Laclede 
to  buy  and  sell  financial  instruments  after  establishing  its  hedge  position,  if  it  believes 
that  it  can  make  a  profit  by  doing  so.  Thus  the  purpose  of  the  Price  Stabilization  Fund 
is  changed  from  protecting  ratepayers  from  radical  price  fluctuations,  to  attempting 
to  make  a  speculative  profit  for  Laclede's  shareholders  through  the  trading  of 
financial  instruments.  Laclede  proposes  to  share  a  portion  of  these  profits  with  its 
ratepayers,  presupposing  that  there  will  be  profits.  In  the  meantime  the  ratepayers 
are  endangered  by  the  downside  risks  associated  with  the  financial  speculation 
proposed  by  Laclede. 

For  all  of  its  willingness  to  speculate  with  the  money  of  the  ratepayers,  Laclede' s 
proposal  is  remarkably  short  on  details.  Critical  terms  are  ill-defined;  critical 
processes  are  undescribed;  insufficient  evidence  was  presented  to  support  the  belief 
that  Laclede '  s  gas  supply  personnel  are  able  to  foretell  natural  gas  market  movements 
so  as  to  ensure  a  profit.  Laclede  asks  that  its  proposal  be  approved  for  a  period  of 
three  years.  But  it  does  not  provide  any  definite  criteria  to  permit  the  termination  of 
the  program  before  that  time  if  that  becomes  necessary.  The  ratepayers  will  bear  all 
transaction  costs  while  Laclede's  shareholders  will  share  in  the  benefits.  The 
proposal  does  not  contain  adequate  assurances  of  how  ratepayers  will  be  protected. 

It  seems  that  Laclede  is  asking  the  Commission  to  simply  trust  it  to  do  the  right 
thing,  suggesting  thatits  ratepayers  wiU  ultimately  benefit  from  its  financial  dealings. 
Laclede' s  ratepayers  are  perfectly  capable  of  speculating  in  the  financial  markets  if 
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they  choose  to  do  so.  Those  ratepayers  do  not,  however,  expect  Laclede  to  use  the 
ratepayers'  money  to  engage  in  such  speculation. 

The  majority  would  permit  Laclede  to  speculate  in  the  financial  market  to  the 
possible  detriment  of  its  ratepayers.  For  that  reason  we  dissent. 


Missouri  Coalition  for  Fair  Competition,  Petitioner,  v.  AmerenUE, 
Respondent. 

Case  No.  EC-99-327 
Decided  June  15,  1999 


Electric  §  .  Commission  approved  agreement  of  the  parties  in  case  involving  violations  of  the 
HVAC  Act,  Sections  386.754-386.764,  RSMo  2000,  which  imposes  restrictions  on  public  utilities 
with  respect  to  the  business  of  selling,  installing,  repairing,  and  maintaining  heating,  ventilating 
and  air  conditioning  equipment,  wherein  AmerenUE  agreed  to  stop  the  offending  conduct  and 
further  agreed  to  not  engage  in  HVAC-related  services  prior  to  December  31,  2001,  and 
Complainant  agreed  to  seek  the  dismissal  of  this  case  and  recommended  that  no  fines  be  imposed 
upon  AmerenUE. 

ORDER  APPROVINGSTIPULATIONAND 
AGREEMENT  ANDCLOSINGCASE 

The  Missouri  Coalition  for  Fair  Competition,  Petitioner,  filed  its  formal  complaint 
on  February  3,  1999,  seeking  the  imposition  of  monetary  penalties  on  Respondent 
Urrion  Electric  Company,  doing  business  as  AmerenUE  (UE),  pursuant  to  Sec- 
tion 386.756,  RSMo  Supp.  1998.  On  February  4, 1999,  this  Commission  issued  its 
Notice  of  Complaint.  OnMarch  8, 1999,  UE  filed  its  Answer.  OnMarch  16, 1999,the 
Commission  by  order  set  a  prehearing  conference  and  required  the  filing  of  a 
proposed  procedural  schedule.  The  prehearing  conference  was  held  on  March  26, 
1999,  and  the  proposed  proceduralschedule  was  filed  onApril  1, 1999.  The  proposed 
procedural  schedule  was  established  by  order  issued  on  April  13,  1999,  with  a 
correction  order  issued  on  April  14, 1999. 

On  May  28, 1999,  the  parties  filed  their  Stipulation  and  Agreement  disposing  of 
all  issues.  Because,  under  the  procedural  schedule,  direct  testimony  was  due  to  be 
filed  on  June  1,  1999,  the  Commission  issued  its  order  suspending  the  procedural 
schedule  while  it  considers  the  parties'  Stipulation  and  Agreement.  OnJune  3, 1999, 
Complainant  moved  to  dismiss  the  Complaint  and  further  moved  the  Commission  to 
approve  the  Stipulation  and  Agreement  of  the  parties  and  to  impose  no  financial 
penalties  on  Respondent.  OnJune  7, 1999,  Stafffileditsmemoranduminsupportof 
the  Stipulation  and  Agreement. 
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Discussion 

This  matter  arises  out  of  a  complaint  filed  against  UE  alleging  violations  of  the 
"HVAC  Act,"Sections  386.754-386.764, RSMoSupp.  1998.'  TheHVAC  Actplaces 
restrictions  on  public  utilities  with  respect  to  the  business  of  selling,  installing, 
repairing,  and  maintaining  heating,  ventilating  and  air  conditiorring  equipment.  The 
Complainant  herein,  the  Missouri  Coahtion  for  Fair  Competition,  is  an  association  of 
independent  heating,  ventilating  and  air  conditioning  businesses.  Under  the  parties' 
agreement,  UE  will  stop  the  offending  conduct  and  will  not  repeat  it.  Further,  UE  will 
not  engage  in  HVAC-related  services  prior  to  December  31,  2001.  In  retum. 
Complainant  will  seek  the  dismissal  of  this  case  and  recommend  that  no  fines  be 
imposed  upon  UE.  The  parties  agree  that  this  is  a  satisfactory  resolution  of  this 
matter. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact: 

In  January  1999,  subsequent  to  the  effective  date  of  the  HVAC  Act,  UE  caused 
to  be  mailed  to  one  or  more  of  its  customers  a  monthly  bill  including  a  reference  to 
the  On-Call  Appliance  Plan  in  the  customer  bulletin  section,  as  follows: 

ON-C  ALL  APPLIANCE  PLAN  -  a  low  monthly  payment  covers 
the  cost  of  repairing  your  furnace,  air  conditioner,  and  water  heater. 
Optional  coverages  are  also  available  for  other  home  appliances.  Call  1- 
888-ONCALL3  for  more  information  about  AmerenUE' s  On-Call  Appli- 
ance Plan — offering  fast,  quaUty  repairs  and  avoiding  financial  surprises 
when  you  can  least  afford  them. 

Sometime  after  November  1998,  after  the  effective  date  of  the  HVAC  Act,  UE 

caused  to  be  mailed  or  delivered  to  one  or  more  persons  a  Hello,  Neighbor!  survey 
card,  which  included  a  reference  to  the  On-Call  Appliance  Plan,  as  follows: 

3 .  Would  you  like  information  on  the  AmerenUE  On-Call 
Appliance  Warranty  plan  that  protects  you  from  unexpected 
repair  bills  for  your  furnace,  air  conditioner,  and  other  appU- 

ances? 

Neither  on  the  bill  nor  on  the  survey  card  was  there  a  disclaimer  indicating  that 
the  service  in  question  is  not  subject  to  regulation  by  the  Missouri  Public  Service 
Commission. 


'  "HVAC"  stands  for  heating,  ventilating  and  air  conditioning. 
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The  bill  and  the  survey  card  show  that  UE  was  engaged  in  heating,  ventilating 
and  air  conditioning  services  in  the  state  of  Missouri.  UE  was  not  engaged  in 
such  services  on  an  emergency  basis  nor  pursuant  to  an  existing  statute  or  rule  or 
order  of  this  Commission,  and  had  not  been  engaged  in  such  services  for  the  next 
preceding  five  years. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  reached  the  following  conclusions 
oflaw: 

The  Missouri  Public  Service  Commission  has  "full  authority  to  administer  and 
ensure  compliance  with  Sections  386.754  to386.764,"  the  HV  AC  Act. 

Based  on  its  findings  of  fact  herein,  the  Commission  determines  that  UE  has 
violated  Section  386.756, .  1  and  .3,  RSMo  Supp.  1998. 

The  Commission  has  the  legal  authority  to  accept  a  Stipulation  and  Agreement 
as  offered  by  the  parties  as  a  resolution  of  the  issues  raised  in  this  case,  pursuant 
to  Section  536.060,  RSMo  Supp.  1998.  Based  upon  the  Commission's  review  of  the 
apphcable  law  and  the  Stipulation  and  Agreement  of  the  parties,  the  Commission 
concludes  that  the  Stipulation  and  Agreement  should  be  approved. 

In  the  Stipulation  and  Agreement,  the  parties  waived  their  rights  to  present 
testimony,  cross-examine  witnesses,  present  oral  argument  or  briefs,  and  to  seek 
rehearing  or  judicial  review.  The  requirement  for  a  hearing  is  met  when  the 
opportunity  for  hearing  has  been  provided  and  no  proper  party  has  requested  the 
opportunity  to  present  evidence.  State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v. 
PubUc  Service  Commission,  776  S.W.2d494, 496  (Mo.  App.  1989).  Sinceno  one  has 
requested  a  hearing  in  this  case,  the  Commission  may  grant  the  reUef  requested  based 
on  the  verified  application. 

ITIS  THEREFORE  ORDERED: 

1.  That  the  Stipulation  and  Agreement  of  the  parties  is  approved. 

2.  That  this  order  shall  become  effective  on  June  25, 1999. 

3.  That  this  case  may  be  closed  on  June  28, 1999. 

Lumpe,  Ch.,  Crumpton,  Drainer,  Murray,  and  Schemenauer,  CC,  concur. 
Thompson,  Deputy  Chief  Regulatory  Law  Judge 


EDITOR'S  NOTE:  The  Stipulation  and  Agreement  in  this  case  has  not  been 
published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Commission. 
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Petition  of  BroadSpan  Communications,  Inc.  for  Arbitration  of 
Unresolved  Interconnection  Issues  Regarding  ADSL  with  South- 
western Bell  Telephone  Company.* 

Case  No.  TO-99-370 
Decided  June  15,  1999 


Telecommunications  §36.  Section  252(b)(1)  of  the  Telecommunications  Act  of  1934  as 
amended  by  the  Telecommunications  Act  of  1996,  provides  that  "during  the  period  of  the  135th 

to  the  160th  day  (inclusive)  after  the  date  on  which  an  incumbent  local  exchange  carrier  receives 
a  request  for  negotiation  under  this  section,  the  carrier  or  any  other  party  to  the  negotiation  may 
petition  a  State  commission  to  arbitrate  any  open  issues." 

Teleconununlcations  §36.  Section  252(d)  of  the  Telecommunications  Act  of  1934  as  amended 
by  the  Telecommunications  Act  of  1996  provides  that: 

Determinations  by  a  State  Commission  of  the  just  and  reasonable  rate  for  .  .  .  network 
elements  for  purposes  of  subsection  (c)(3)  of  such  section  - 

(A)  shall  be  - 

(i)  based  on  the  cost  (determined  without  reference  to  a  rate-of-retum  or  other  rate  based 
proceeding)  of  providing  the  .  .  .  network  element  .  .  .,  and 

(ii)  nondiscriminatory,  and 

(B)  may  included  a  reasonable  profit. 

Teleconununlcations  §36.  In  an  arbitration  case  between  an  Incumbent  Local  Exchange  Carrier 
(ILEC)  and  a  Competitive  Local  Exchange  Carrier  (CLEC),  the  Commission  established  a 
nonrecurring  loop  qualification  rate  of  $15.00  per  loop  for  provisioning  of  ADSL  service  using 
unbundled  network  elements. 

Telecommunications  §36.  In  an  arbitration  case  between  an  Incumbent  Local  Exchange  Carrier 
(ILEC)  and  a  Competitive  Local  Exchange  Carrier  (CLEC),  the  Commission  rejected  a  plan  that 
would  establish  a  small  monthly  recurring  charge  and  instead  estabUshed  non-recurring,  up-front 
charges  for  conditioning  loops  for  provisioning  ADSL  service  using  unbundled  network  elements. 

Telecommunications  §36.  In  an  arbitration  case  between  an  Incumbent  Local  Exchange  Carrier 
(ILEC)  and  a  Competitive  Local  Exchange  Carrier  (CLEC),  the  Commission  found  that  the  non- 
recurring charge  for  a  shielded  cross-cormect  should  be  the  same  as  the  charge  for  a  non-shielded 
cross-connect. 

APPEARANCES 

Katherine  Swaller,  Counsel,  One  Bell  Center,  Suite  3536,  St.  Louis,  Missouri 
63 1 0 1 ,  for  Southwestern  Bell  Telephone  Company. 

Carl  J.  Lumley,  Attorney  at  Law,  Curtis,  Getting,  Heinz,  Garrett  &  Soule,  P.C .  1 30 
South  Bemiston,  Suite  200,  Clayton,  Missouri  63105,  and 

Colleen  M.  Dale,  Attorney  at  Law,  1 1756  Borman  Drive,  Suite  101,  St.  Louis, 
Missouri  63 146,  for  BroadSpan  Communications,  Inc. 

REGULATORYLAWJUDGE:  Morris  L.Woodruff 


*The  Commission,  in  an  order  issued  on  July  27, 1999,  denied  a  request  for  a  rehearing. 
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ARBTTRATIONORDER 
Procedural  History 

On  March  1,  1999,  BroadSpan  Communications,  Inc.,  d/b/a  Primary  Network 
Communications  (BroadSpan)  filed  a  petition  seeking  arbitration  of  unresolved 
intercoimection  issues  regarding  Asymmetrical  Digital  Subscriber  Line  (ADSL)  with 
Southwestern  Bell  Telephone  Company  (SWBT).  BroadSpan' s  Petition  is  based  on 
the  requirements  of  Section  252(b)  of  the  Telecommunications  Act  of  1996,  which 
requires  state  commissions,  such  as  the  Missouri  Public  Service  Commission,  to 
arbitrate  interconnection  disputes  between  an  incumbent  local  exchange  carrier 
(ILEC)  and  a  telecommunications  carrier  as  defined  in  the  Telecommunications  Act. 
SWBT  is  an  ILEC  as  defined  in  the  Telecommunications  Act  and  BroadSpan  meets 
the  Act's  definition  of  telecommunications  carrier. 

On  August  12, 1998,  the  Commission  approved  an  Interconnection  Agreement 
between  BroadSpan  and  SWBT.  On  September  22,  BroadSpan  made  a  request  to 
SWBT  for  access  to  ADSL  technologies  as  unbundled  network  elements  (UNEs). 
SWBT  provided  a  quote  for  those  services  on  January  19,  1999.  BroadSpan  and 
SWBT  were  able  to  reach  agreement  on  all  issues  surrounding  its  request  other  than 
rates.  BroadSpan  filed  a  petition  for  arbitration  of  unresolved  interconnection  issues 
regarding  ADSL  on  March  1.  SWBT  filed  its  answer  to  BroadSpan' s  petition  on 
March  22.  Both  parties  filed  direct  testimony  on  April  15  and  rebuttal  testimony 
followed  on  April  22.  A  hearing  was  conducted  on  May  6.  BroadSpan  and  SWBT 
each  filed  post-hearing  briefs  on  June  1 . 

Findings  of  Fact 

The  Missouri  PubUc  Service  Commission  has  considered  all  of  the  competent  and 
substantial  evidence  upon  the  whole  record  in  order  to  make  the  following  findings 
of  fact.  The  Commission  has  also  considered  the  positions  and  arguments  of  all  the 
parties  in  making  these  findings.  Failure  to  specifically  address  a  particular  item 
offered  into  evidence  or  a  position  or  argument  made  by  a  party  does  not  indicate 
that  the  Commission  has  not  considered  it.  Rather  the  omitted  material  was  not 
dispositive  of  the  issues  before  the  Commission. 

Loop  Qualification 

ADSL  technology  allows  a  customer  to  use  existing  copper  phone  lines  to 
transmit  and  receive  data  at  an  increased  speed.  However,  certain  devices  that  may 
be  necessary  to  provide  voice  service  over  that  phone  line  will  interfere  with  the 
ADSL  signal.  If  the  customer's  phone  line  does  contain  such  interferors,  they  must 
be  disconnected  from  the  line  before  ADSL  service  can  be  provided.  In  addition,  the 
length  of  the  loop,  apart  from  the  presence  of  any  interferors,  may  limit  or  prevent  the 
provision  of  ADSL  service. 

SWBT  has  agreed  to  provide  ADSL  capable  loops  to  BroadSpan  as  an  un- 
bundled network  element.  However,  before  BroadSpan  could  utilize  a  particular 
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loop  to  provide  ADSL  service  to  a  customer,  it  must  learn  whether  or  not  any 
interferors  are  present  on  that  line.  S  WBT  is  offering  BroadSpan  a  two-step  process 
for  determining  what,  if  any  interferors  are  present  on  a  loop.  The  first  step  is  a  pre- 
qualification  tool.  This  would  allow  BroadSpan  to  access  an  electronic  database 
where  all  loops  have  been  divided  into  Distribution  Areas.  This  database  does  not 
contain  information  about  the  exact  make-up  of  individual  loops.  Instead  it  broadly 
categorizes  loops  by  length  and  composition.  If  BroadSpan  inquires  about  the  loop 
serving  a  given  address,  thepre-qualification  database  will  indicate  whether  the  loop 
is  of  a  length  that  is  likely  to  permit  the  provision  of  ADSL  service  and  whether  or 
not  the  loop  is  copper.  SWBT  provides  the  pre-qualification  service  at  no  extra  cost 
beyond  the  charge  for  Operational  Support  System  (OSS)  connectivity,  which  is  not 
at  issue  in  this  case. 

If,  after  accessing  the  pre-qualification  database,  BroadSpan  wishes  to  proceed 
further,  it  must  request  that  SWBT  qualify  the  loop.  SWBT's  testimony  indicated 
that  the  loop  qualification  process  is  at  present  a  totally  manual  process.  In  other 
words  a  SWBT  engineer  must  physically  pull  out  a  paper  map  and  examine  the 
representation  of  the  loop  to  determine  whether  or  not  any  interferors  are  on  the  line. 
SWBT  represented  that  at  this  time  its  cost  for  providing  a  manual  loop  qualification 
service  is  $84.15  and  it  proposes  to  charge  BroadSpan  that  amount.  SWBT's 
testimony  did  indicate  that  it  plans  to  have  a  partially  mechanized  loop  qualification 
process  in  place  by  August  1,  1999.  Once  this  new  process  is  in  place,  SWBT 
proposes  to  charge  BroadSpan  between  $15.00  and  $20.00  per  loop  for  loop 
qualification. 

BroadSpan  argued  that  the  cost  of  providing  loop  qualification  should  be 
included  in  OSS  charges  and  should  not  be  subject  to  an  additional  charge.  Even 
if  SWBT  is  to  receive  additional  compensation  for  loop  qualification,  BroadSpan 
argued  that  its  prices,  based  on  manual  and  partial  mechanical  processes,  do  not  meet 
the  Total  ElementLong  Run  Incremental  Cost  (TELRIC)  standard  imposed  by  federal 
regulation  (47  CFR  51.505(b)(1))  and  previously  adopted  by  this  Commission. 
TELRIC  principles  require  that  prices  of  unbundled  network  elements  be  based  on 
forward-looking  economic  cost,  which  must  be  measured  based  on  the  use  of  the 
most  efficient  telecommunications  technology  currently  available.  BroadSpan  was 
not  able  to  propose  an  exact  cost  for  loop  qualification  under  TELRIC  principles  but 
suggested  that  the  Commission  adopt  the  rate  proposed  by  the  staff  of  the  Texas 
Public  Utility  Commission,  $2.56per  loop. 

Section  252(d)  of  the  Telecommunications  Act  provides  that  the  price  to  be 
established  for  the  provision  of  unbundled  network  elements  is  to  be  based  on  the 
cost  of  providing  that  element.  Furthermore,  47  CFR  5 1 .505(b)(  1 )  indicates  that  the 
TELRIC  cost  of  an  element  should  be  measured  "based  on  the  use  of  the  most  efficient 

telecommunications  technology  currently  available  "  BroadSpan  argues  that  the 

use  of  an  electronic  database  to  perform  loop  qualifications  is  bound  to  be  more 
efficient  than  manually  looking  at  paper  maps  and  that  therefore  the  cost  of  providing 
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that  service  should  be  based  on  the  use  of  such  an  electronic  database,  resulting  in 
a  lower  cost. 

The  problem  with  BroadSpan's  argument  is  that  no  such  electronic  database 
currently  exists  for  S  WET' s  system.  Indeed  there  was  no  testimony  to  establish  that 
such  a  database  exists  for  any  other  ILEC.  SWBT's  witness  testified  that  because 
of  the  vast  number  of  loops  existing  in  its  system  and  because  most  of  those  loops 
will  never  be  considered  for  ADSL  service,  it  may  never  be  economical  to  transfer  all 
of  the  information  necessary  to  do  a  loop  qualification  into  an  electronic  database. 
Under  the  circumstances  it  would  be  unfair  to  require  SWBT  to  offer  a  loop 
qualification  service  based  upon  speculation  about  the  cost  of  providing  that  service 
through  a  non-existent  and  perhaps  inefficient  electronic  system. 

SWBT  proposes  to  charge  $84.15  per  loop  for  its  current  all-manual  loop 
qualification  process  until  August  1,  1999,  when  it  expects  to  have  a  partially 
mechanized  process  in  place.  After  August  1 ,  SWBT  proposes  to  charge  $  15 .00  per 
Une  as  an  interim  rate  with  a  cap  of  $20.00 per  Une  after  a  TELRIC  study  is  performed. 
The  evidence  indicated  that  BroadSpan  most  likely  would  never  have  to  pay  the 
proposed  $84. 15  charge  because  it  is  unlikely  that  BroadSpan  will  be  able  to  begin 
providing  services  before  August  1.  In  any  event,  the  proposed  $84.15  per  loop 
charge  is  clearly  excessive  in  that  it  is  based  on  a  completely  manual  process  that  is 
obviously  obsolete  since  it  will  be  replaced  by  an  improved  process  on  August  1. 
However,  the  partially  mechanized  process  that  SWBT  plans  to  inaugurate  on 
August  1  does  appear  to  be  the  most  efficient  telecommunications  technology 
available  at  this  time.  While  it  was  glad  to  speculate  about  the  services  that  a  more 
efficient  SWBT  might  provide,  BroadSpan  did  not  present  any  convincing  evidence 
that  a  more  efficient  technology  is  available. 

SWBT  presented  evidence  that  its  proposed  charge  of  $  1 5 .00  per  loop  is  fair  and 
reasonable  and  necessary  to  recover  its  costs.  Contrary  to  BroadSpan' s  assertion, 
a  nonrecurring  charge  in  that  amount  should  not  prove  to  be  a  substantial  barrier  to 
competition.  Therefore,  the  nonrecurring  loop  qualification  rate  will  be  set  at  $  1 5 .00 
per  loop. 

Loop  Conditionii^ 

The  ADSL  service  that  BroadSpan  seeks  to  provide  is  offered  over  the  same  2- 
wire  8dB  copper  loops  that  SWBT  is  currently  using  for  voice  transmission.  Some 
of  those  loops  contain  devices  that  are  useful  and  sometimes  necessary  for  voice 
transmission.  Those  same  devices  will,  however,  impede  or  prevent  the  transmission 
of  data  through  the  ADSL  signal.  In  order  for  the  8dB  loop  to  be  used  for  ADSL 
service,  the  loop  must  be  disconnected  from  those  devices.  SWBT  proposes  to 
require  BroadSpan  to  pay  for  the  cost  of  disconnecting  those  devices  in  an  up-front 
manner  when  BroadSpan  requests  that  the  loop  be  conditioned  for  provision  of 
ADSL  service. 
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The  FCC  s  interpretation  of  federal  law  requires  S  WBT  to  perform  the  condition- 
ing work  requested  by  BroadSpan.  However,  it  also  requires  that  BroadSpan 
compensate  SWBT  for  the  cost  of  such  conditioning.  (FCC  Docket  No.  96098  at 
paragraph  382)  The  fact  that  BroadSpan  must  compensate  SWBT  for  the  cost  of 
conditioning  the  loops  it  requests  is  not  disputed.  However,  the  parties  disagree 
sharply  concerning  how  SWBT  is  to  be  compensated  for  its  work. 

Rather  than  paying  up-front  non-recurring  charges  for  the  work  required  to 
condition  the  loops,  BroadSpan  proposes  that  the  Commission  establish  a  monthly 
recurring  charge  of  $0.62  applicable  to  all  ADSL  loops  up  to  17,500  feet.  For  loops 
in  excess  of  17,500  feet  BroadSpan  asks  the  Commission  to  require  SWBT  to  develop 
and  submit  for  approval  in  subsequent  proceedings,  discrete  pricing  components  for 
an  "individual  case  basis"  charge  for  conditioning  of  such  loops. 

BroadSpan  argues  that  the  use  of  a  relatively  small  monthly  recurring  charge  is 
reasonable  because  the  conditioning  of  a  loop  to  allow  the  provision  of  ADSL  is  a 
permanent  improvement  to  SWBT's  system.  BroadSpan  suggests  that  the  cost  of 
creating  that  improvement  should  be  capitalized  and  recovered  over  time  as  would 
the  cost  of  any  other  capital  improvement. 

BroadSpan' s  argument  must  fail  because  it  was  unable  to  establish  that  the  work 
required  to  condition  a  loop  for  provision  of  ADSL  service  is  in  fact  a  capital 
improvement.  The  devices  that  must  be  disconnected  from  the  loop  if  ADSL  service 
is  to  be  offered  over  that  loop  are  still  valuable  elements  of  SWBT' s  voice  network. 
Indeed,  under  some  circumstances,  if  BroadSpan' s  customer  no  longer  wants  ADSL 
service  and  SWBT  finds  that  it  once  again  needs  to  use  the  loop  for  voice  service, 
it  may  have  to  reconnect  the  interfering  devices. 

A  larger  problem  with  BroadSpan' s  argument  is  that  it  is  based  on  speculation 
about  how  many  loops  will  be  leased  for  ADSL  services.  Without  some  firm 
knowledge  about  how  many  loops  will  be  leased  and  how  long  they  will  be  leased, 
it  is  impossible  to  devise  a  recurring  charge  that  will  fully  compensate  SWBT  for  the 
up-front  costs  it  must  incur  to  condition  the  loop  for  BroadSpan' s  use. 

BroadSpan  is  concerned  that  the  imposition  of  large  up-front  charges  will 
discourage  the  entry  of  competition  in  the  provision  of  ADSL  services.  BroadSpan 
points  out  that  if  SWBT's  non-recurring,  up-front  charges  are  allowed,  the  first 
company  that  provides  ADSL  service  on  a  line  that  requires  conditioning  will  be 
required  to  either  absorb  the  conditioning  costs  or  pass  them  on  to  the  customer, 
either  directly  or  through  higher  rates.  If  thecosts  of  conditioning  are  passed  directly 
to  the  customer,  the  increased  costs  would  discourage  the  use  of  ADSL  service.  If 
the  conditioning  costs  are  recovered  through  higher  rates,  the  first  company  that 
pays  for  conditioning  is  at  risk  that  a  competitor,  that  does  not  have  to  pay  for 
conditioning  the  loop,  will  be  able  to  undercut  rates  and  steal  the  customer.  If  it  no 
longer  has  the  customer,  the  competitive  company  would  no  longer  have  the  means 
to  recover  the  conditioning  cost. 
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Interestingly,  the  risks  that  BroadSpan  would  face  in  recovering  conditioning 
costs  through  higher  rates,  which  BroadSpan  decries  as  anti-competitive  when 
appUed  to  BroadSpan,  are  exactly  the  same  risks  that  BroadSpan  urges  the  Commis- 
sion to  impose  on  SWBT  when  it  suggests  that  SWBT  recover  its  expenses  of 
conditioning  through  a  recurring  charge.  No  doubt  those  risks  are  real.  However,  the 
actual  risk  is  diminished  by  the  fact  that  the  risk  runs  both  ways.  If  SWBT  or  some 
other  phone  company  pays  to  condition  a  loop  for  its  customer,  BroadSpan  can  steal 
that  company's  customer  as  easily  as  its  own  customer  can  be  stolen.  That  is  the 
nature  of  competition.  If  BroadSpan  beUeves  that,  despite  the  risks,  it  is  commercially 
feasible  to  provide  ADSL  service  to  customers  on  loops  that  require  conditioning, 
it  may  develop  rates  that  make  such  service  possible.  However,  it  is  not  fair  to  require 
SWBT  to  absorb  the  risk  of  providing  that  service  on  behalf  of  BroadSpan. 

The  danger  that  competitors  will  be  discouraged  from  entering  the  ADSL  field 
by  the  risks  of  paying  for  conditioning  the  required  loops  is  reduced  by  the  fact  that 
most  loops  that  BroadSpan  or  other  competitors  will  obtain  from  SWBT  will  not 
require  any  conditioning.  If  BroadSpan  wants  to  avoid  paying  the  cost  of  condition- 
ing loops,  it  can  easily  do  so  by  declining  to  serve  customers  that  can  only  be  served 
over  lines  that  require  conditioning.  Certainly  the  facilitation  of  service  to  a  large 
number  of  customers  is  a  worthy  goal.  However,  SWBT  should  not  be  required  to 
assume  the  risk  of  doing  so  while  BroadSpan  is  allowed  to  collect  the  profits  from  its 
customers. 

BroadSpan' s  proposal  to  compensate  SWBT  for  the  cost  of  conditioning  its 
loops  through  a  recurring  charge  will  not  be  accepted.  The  next  question  then 
becomes,  how  much  should  SWBT  be  allowed  to  charge  BroadSpan  for  those 
services? 

SWBT' s  proposed  charges  are  based  on  its  own  interviews  with  its  employees 
to  determine  the  amount  of  time  required  to  complete  the  tasks  necessary  to 
disconnect  ADSL  lines  from  interfering  devices.  BroadSpan' s  testimony  was  able 
to  call  into  question  the  accuracy  of  those  estimates.  However,  BroadSpan  did  not 
offer  any  competing  estimates  of  the  time  and  resulting  cost  required  to  disconnect 
the  interferors.  Instead  BroadSpan  suggested  that  SWBT's  cost  estimates  should 
be  arbitrarily  reduced  by  50  percent  because  SWBT' s  time  estimates  were  reduced 
by  that  amount  in  a  previous,  unrelated,  arbitration  (TO-97-40  and  TO-98- 115). 

The  Commission  will  decline  to  arbitrarily  adopt  the  50  percent  reduction  urged 
by  BroadSpan.  Nevertheless,  some  adjustment  to  SWBT's  cost  estimates  is 
appropriate.  Barry  Moore  testified  on  behalf  of  SWBT  that  the  cost  studies  that 
formed  the  basis  for  SWBT's  proposed  charges  to  BroadSpan  are  also  the  basis  for 
SWBT' s  plan  to  charge  its  retail  customers  an  up- front,  non-recurring  charge  of  $900 
if  they  wish  to  receive  ADSL  service  from  SWBT  on  a  loop  that  requires  any  amount 
of  conditioning.  The  $900  charge  was  based  on  a  weighted  average  derived  from  the 
same  figures  that  SWBT  proposed  to  charge  BroadSpan  for  removing  individual 
interferors.  The  figures  were  left  broken  down  because  that  would  allow  BroadSpan 
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greater  flexibility  in  deciding  which  lines  to  pay  to  have  conditioned.  SWBT  has 
therefore  established  a  retail  cost  for  conditioning  a  loop  for  provision  of  ADSL 
service.  A  retail  discount  rate  of  19.2  percent  was  established  in  the  AT&T/MCI/ 
SWBT  arbitration  (PSC  CaseNos.  TO-97-40  and  TO-97-67).  The  Commission  will 
reduce  the  conditioning  charges  proposed  by  SWBT  to  be  charged  to  BroadSpan 
by  19.2  percent. 

SWBT  proposed  to  charge  BroadSpan  the  following  non-recurring  charges  for 
disconnecting  interfering  devices: 

Removal  of  Repeater  Option  $358.30 
Removal  of  Bridged  Tap  Option  $599.25 
Removal  ofLoad  Coil  Option  $987.35 

When  the  19.2  percent  retail  discount  is  applied  to  those  figures  the  result  is  the 
following: 

Removal  of  Repeater  Option  $358.30-  $  68.79 = $289.51 

Removal  of  Bridged  Tap  Option  $599.25 -$115.06= $484.19 
Removal  of  Load  Coil  Option  $987.35  -  $  189.57 =$797.78 

SWBT  will  be  allowed  to  charge  BroadSpan  these  amounts  for  the  removal  of 
interferors  on  loops  between  12,000  and  17,500  feet  in  length. 

For  loops  beyond  17,500  feet  in  length,  SWBT  proposed  to  determine  the  cost 
of  conditioning  on  an  individual  case  basis.  BroadSpan  agreed  that  the  cost  of 
conditioning  such  lines  could  be  determined  on  an  individual  case  basis  but  asked 
that  SWBT  be  directed  to  develop  discrete  pricing  components  for  development  of 
individual  case  basis  charges.  BroadSpan  indicates  that  such  discrete  pricing 
components  are  necessary  so  that  it  can  obtain  predictable  and  prompt  price  quotes 
for  such  conditioning.  The  Commission  agrees  that  SWBT  should  develop  discrete 
pricing  component  charges  consistent,  in  principle,  with  the  charges  authorized  in 
this  order.  The  Conmiission  will  not  require  SWBT  to  submit  its  pricing  components 
to  the  Commission  for  review. 

Shielded  Loop  Cross-Connect 

The  localloop  that  BroadSpan  leases  from  SWBT  for  provision  of  ADSL  service 
mustbe  linked  to  the  DSL  Access  Multiplexer  tie  cable  at  the  Main  Distribution  Frame. 
SWBT  and  BroadSpan  have  agreed  that  when  a  non-shielded  cross-connect  is  made, 
BroadSpan  will  be  charged  a  non-recurring  charge  of  $  1 9 .96  for  an  initial  connection 
and  $  1 2.69  for  additional  connections .  However,  interference  may  require  the  use  of 
shielded  cable  in  some  situations  to  assure  quality  service.  SWBT  proposes  to 
charge  $  1 1 5 .30  for  an  initial  shielded  cross-connect  and  has  not  proposed  a  rate  for 
an  additional  shielded  cross-connect. 

The  evidence  presented  did  not  establish  any  appreciable  difference  in  the 
amount  of  labor  required  to  make  a  shielded  or  non-shielded  cross-connect.  The 
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difference  in  the  cost  of  materials  used  to  make  the  different  connections  is  addressed 
in  the  recurring  charges  that  BroadSpan  will  pay  for  the  cross-connect.  There  is  no 
reason  for  SWBT  to  charge  a  higher  rate  for  a  shielded  cross-connect.  S WBT  will 
be  directed  to  provide  shielded  cross-connect  for  the  same  non-recurring  charge  it 
apphes  to  non-shielded  cross-connect. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  Conclu- 
sions of  Law: 

1.  Section  252(b)(  1)  of  the  Telecommunications  Act  of  1 934  as  amended  by  the 
Telecommunications  Act  of  1 996,  provides  that  "during  the  period  from  the  1 35*  to 
the  1 60*  day  (inclusive)  after  the  date  on  which  an  incumbent  local  exchange  carrier 
receives  a  request  for  negotiation  under  this  section,  the  carrier  or  any  other  party 
to  the  negotiation  may  petition  a  State  commission  to  arbitrate  any  open  issues." 

2.  BroadSpan  is  a  carrier  for  purposes  of  Section  252  of  the  Telecommunica- 
tions Act  of  1934  as  amended  by  the  Telecommunications  Act  of  1996. 

3.  SWBT  is  an  incumbent  local  exchange  carrier  for  purposes  of  Section  252 
of  the  Telecommunications  Act  of  1 934  as  amended  by  the  Telecommunications  Act 
of  1996. 

4.  BroadSpan' s  arbitration  petition  was  timely  filed,  more  than  134  and  less 
than  161  days  after  BroadSpan  requested  access  to  ADSL  technologies  as  Un- 
bundled Network  Elements  on  September  22, 1 998 . 

5.  Section  252(b)(4)(C)  of  the  Telecommunications  Act  of  1934  as  amended  by 
the  Telecommunications  Act  of  1996  provides  that: 

[t]he  State  Commission  shall  resolve  each  issue  set  forth  in  the  petition  and  the 
response,  if  any,  by  imposing  appropriate  conditions  as  required  to  implement 
subsection  (c)  upon  the  parties  to  the  agreement  and  shall  conclude  the  resolution 
of  any  unresolved  issues  not  later  than  9  months  after  the  date  on  which  the  local 
exchange  carrier  received  the  request  under  this  section. 

SWBT  received  BroadSpan' s  request  on  September  22, 1998  and  therefore  the 
Commission  must  act  to  resolve  this  arbitration  no  later  than  June  22, 1999. 

6.  Section  252(c)  of  the  Telecommunications  Act  of  1 934  as  amended  by  the 
Telecommunications  Act  of  1 996  provides  that "  [l]n  resolving  by  arbitration  under 
subsection  (b)  any  open  issues  and  imposing  conditions  upon  the  parties  to  the 
agreement,  a  State  commission  shall  - ...  (2)  establish  any  rates  for  interconnection 
services,  or  network  elements  according  to  subsection  (d).  .  .  ." 

7.  Section  252(d)  of  the  Telecommunications  Act  of  1934  as  amended  by  the 
Telecommunications  Act  of  1996  provides  that: 

Determinations  by  a  State  Commission  of  the  just  and  reasonable  rate  for  .  .  . 
network  elements  for  purposes  of  subsection  (c)(3)  of  such  section  - 
(A)  shall  be - 

(i)  based  on  the  cost  (determined  without  reference  to  a  rate-of -return  or  other 
rate  based  proceeding)  of  providing  the  . . .  network  element . . . ,  and 


INVESTIGATION  PTC/INTRALATA  DIALING  PARITY  245 


8  Mo.  P.S.C.  3d 

(ii)  nondiscriminatory,  and 

(B)  may  include  a  reasonable  profit. 

mS  THEREFORE  ORDERED: 

1.  That  Southwestern  Bell  Telephone  Company  shall  charge  BroadSpan  Communi- 
cations, Inc.  a  non-recurring  charge  of  $15.00  per  loop  for  loop  qualification  services. 

2.  That  Southwestern  Bell  Telephone  Company  shall  charge  BroadSpan  Communi- 
cations, Inc.  a  non-recurring  charge  for  loop  conditioning  on  loops  between  1 2,000  and  17,500 
feet  in  length  in  the  following  amounts: 

Removal  of  Repeater  Option  $289.51 

Removal  of  Bridged  Tap  Option  $484. 1 9 

Removal  of  Load  Coil  Option  $797.78 

3.  That  for  loops  beyond  17,500  feet  in  length.  Southwestern  Bell  Telephone 
Company  shall  develop  discrete  pricing  component  charges  consistent  in  principle  with  the 
charges  authorized  in  this  order. 

4.  That  Southwestern  Bell  Telephone  Company  shall  charge  BroadSpan  Communi- 
cations, Inc.  a  non-recurring  charge  of  $  1 9.96  for  an  initial  shielded  cross-connect  and  $  12.69 
for  additional  shielded  cross-connect. 

J.      That  this  order  shall  become  effective  on  June  22,  1999. 

Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and  certify  compli- 
ance with  the  provisions  of  Section  536.080,  RSMo  1994  Lumpe,  Ch.,  dissents 


In  the  Matter  of  an  Investigation  Concerning  the  Primary  Toll 
Carrier  Plan  and  IntraLATA  Dialing  Parity.* 

Case  No.  TO-99-254,  et  al 
Decided  June  24,  1999 


Telecommunications  §  §36,  39.  The  Commission  granted  some  requests  to  clarify  its  Report 
and  Order,  and  denied  some  requests.  It  allowed  several  local  exchange  companies  to  modify  the 
notices  they  were  ordered  to  provide  to  customers. 


*See  page  176  for  another  order  in  this  case. 

On  August  10, 1999,  this  case  was  appealed  to  Cole  County  Circuit  Court  (CV1991082CC). 
On  March  3,  2000,  this  case  was  appealed  to  the  Western  District  Court  of  Appeals 
(WD58324). 
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ORDERREGARDINGREQUESTSFORCLARinCATIONANDManONTO 
MODIFY  CUSTOMERNOTICE 

On  June  18, 1999,  the  Small  Telephone  Company  Group  (STCG)'  filed  a  Motion 
for  Clarification  and  Application  for  Rehearing  in  each  of  Case  Nos.  TO-99-254,  TO- 
99^97,TO-99-498,TO-99^99,TO-99-500,TO-99-501,TO-99-502,TO-99-503,TO-99- 
504,TO-99-505,TO-99-506,TO-99-507,TO-99-508, 

TO-99-509,  TO-99-5 10,  TO-99-5 1 1 ,  TO-99-5 12,  TO-99-5 1 3,  TO-99-5 14,  TO-99-5 15, 
TO-99-5 16,  TO-99-5 17,  TO-99-5 1 8,  TO-99-5 19,  TO-99-520,  TO-99-521,  TO-99-522, 
and  TO-99-523.  Although  separate  pleadings  were  filed  in  each  of  these  cases,  the 
text  of  each  pleading  is  identical. 

Also  on  June  18, 1999,  Alma  Telephone  Company,  Chariton  Valley  Telephone 
Corporation,  Choctaw  Telephone  Company,  MoKan  Dial,  Inc.,  Modem Teleconamu- 
nications  Company,  Northeast  Missouri  Rural  Telephone  Company,  and  Peace 
Valley  Telephone  Company  filed  an  AppUcation  for  Rehearing/Clarification  in  each 
of  CaseNos.  TO-99-524,  TO-99-525,  TO-99-526,  TO-99-528,  TO-99-529,  TO-99-530, 
and  TO-99-531,  respectively,  and  Mid-Missouri  Telephone  Company  filed  an 
AppUcation  for  Clarification  in  Case  No.  TO-99-527 . 

Also  on  June  18, 1999,  AT&T  Communications  of  the  Southwest,  Inc.  (AT&T) 
filed  an  AppUcation  for  Rehearing,  Reconsideration  and  Clarification.  That  pleading 
bears  a  case  style  of  "Case  No.  TO-99-254  et  al."  It  is  not  entirely  clear  on  which  issues 
in  which  cases  AT&T  seeks  rehearing^ ,  and  on  which  issues  in  which  cases  AT&T 
seeks  reconsideration  and  clarification. 

On  June  21, 1999,  Alltel  Missouri,  Inc.  (Alltel)  filed  an  Additional  Motion  for 
Approval  to  Modify  Customer  Notice  in  Case  No.  TO-99-497. 

On  June  23,  Southwestem  Bell  Telephone  Company  (SWBT)  filed  a  Response 
to  Request  for  Clarification  in  which  it  supports  STCG's  position  on  the  issue 
concerning  the  Ust  of  all  companies  authorized  to  provide  intraLATA  toll  service  in 
Missouri. 


'  For  purposes  of  this  proceeding,  the  Small  Telephone  Company  Group  consists  of  ALLTEL 
Missouri.  Inc.,  BPS  Telephone  Company,  Cass  County  Telephone  Company,  Citizens 
Telephone  Company  of  Higginsville,  Missouri,  Inc.,  Craw-Kan  Telephone  Cooperative,  Inc., 
Ellington  Telephone  Company,  Farber  Telephone  Company,  Goodman  Telephone 
Company,  Inc.,  Granby  Telephone  Company,  Grand  River  Mutual  Telephone  Corporation, 
Green  Hills  Telephone  Corporation,  Holway  Telephone  Company,  lamo  Telephone  Com- 
pany, KLM  Telephone  Company,  Kingdom  Telephone  Company,  Lathrop  Telephone 
Company,  Le-Ru  Telephone  Company,  Mark  Twain  Rural  Telephone  Company,  McDonald 
County  Telephone  Company,  Miller  Telephone  Company,  New  Florence  Telephone  Com- 
pany, New  London  Telephone  Company,  Orchard  Farm  Telephone  Company,  Oregon 
Farmers  Mutual  Telephone  Company,  Ozark  Telephone  Company,  Rock  Port  Telephone 
Company,  Seneca  Telephone  Company,  SteelvUle  Telephone  Exchange,  Inc.,  and  Stoutland 
Telephone  Company. 

^  In  paragraphs  3,  4,  and  6  of  its  pleading,  AT&T  alleges  that  the  Commission  erred  or  that 
its"orderisunjustandunreasonable."  Onecouldinferthat  AT&T  seeks rehearing,ratherthan 
reconsideration  or  clarification,  of  the  issues  mentioned  in  those  paragraphs. 
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In  this  order,  the  Commission  will  address  the  issues  on  which  clarification  is 
sought,  and  will  address  in  separate  orders  the  issues  on  which  the  parties  seek 
rehearing. 

STCG's  Requestfor  Clarification 

A.  Customer  Notice  Issues 

STCG  seeks  clarification  of  various  aspects  of  the  customer  notices  its  members 
were  ordered  to  send  to  their  customers.  The  Commission  will  address  each  of  these 
aspects  in  the  order  in  which  they  are  raised  in  STCG' s  pleading. 

1.  The  PTCs  will  no  longer  provide  intraLATA  toll  service 

STCG  points  out  that  some  of  the  Reports  and  Orders  approving  intraLATA 
dialing  parity  (ILDP)  plans  are  less  clear  than  others  that  the  Primary  Toll  Carrier  (PTC) 
will  no  longer  carry  intraLATA  toll  calls  after  a  certain  date.  Although  the  Reports 
and  Orders  in  the  cases  of  Local  Exchange  Carriers  (LECs)  with  some  types  of  ILDP 
plans  make  this  point  clearly,  the  Reports  and  Orders  dealing  with  other  types  of  plans 
are  not  as  clear. 

STCG  suggests  that  the  point  can  be  made  by  adding  the  phrase  "since  [the  PTC] 
will  no  longer  provide  this  service  after  that  date"  to  the  end  of  the  first  sentence  of 
the  fourth  paragraph  of  the  notice.  The  Conmiission  agrees  and  will  grant  STCG' s 
request  for  clarification  on  this  issue. 

2.  Assignment  of  customers  to  their  interLATA  Interexchange  Carriers  (IXCs) 
STCG  states  that,  in  the  notices  in  the  Reports  and  Orders  dealing  with  LEC  plans 

that  will  assign  customers  to  their  interLATA  IXCs,  there  is  ambiguity  about  when 
this  assigrmient  will  take  place.  Even  though  the  Connmission  is  not  convinced  that 
this  ambiguity  exists,  the  notice  may  be  clearer  with  the  modification  STCG  suggests. 
This  modification  is  to  change  the  third  sentence  in  the  second  paragraph  of  the 
notice  to  read: 

If  you  do  not  call  [LEC]  or  a  long  distance  company  of 
your  choice  and  choose  a  company  to  provide  this  service  prior 
to  [date] ,  you  will  automatically  be  assigned  to  your  current  long 
distance  (interLATA)  company  on  that  date  if  it  appears  on  the 
attached  list. 

The  Connmission  will  grant  STCG' s  request  for  clarification  on  this  issue. 

3.  Direct  customer  contact  with  the  long  distance  companies 

STCG  objects  to  language  in  the  notices  that  directs  customers  to  check  with  the 
LEC  and  the  long  distance  company  to  find  out  whether  long  distance  charges  apply 
to  certain  calls  (particularly  to  calls  to  internet  service  providers).  STCG  believes  that 
this  language  would  require  its  members  to  be  familiar  with  the  rates  and  services 
charged  by  IXCs.  The  Connmission  does  not  agree.  All  the  language  requires  of  a 
LEC  is  to  be  able  to  tell  a  customer  whether  a  specific  call  will  be  a  local  call  or  a  toll 
call.  It  is  up  to  the  customer  to  determine  the  rates  charged  by  the  customer' s  IXC 
if  it  is  a  toll  call.  The  Connmission  will  deny  STCG' s  request  for  clarification  on  this 
issue. 
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4.  List  of  all  companies  authorized  to  provide  intraLATA  toll  service  in  Missouri 
STCG  objects  to  the  requirement  to  provide,  upon  a  customer' s  request,  a  list  of 

all  companies  authorized  to  provide  intraLATA  toll  service  in  Missouri.  SWBT 
supports  STCG's  position  on  this  issue.  STCG  believes  that  providing  such  a  list 
will  be  burdensome,  and  will  be  of  limited  use  (and  perhaps  even  confusing)  to 
customers.  A  Ust  that  was  current  at  the  time  of  hearing  was  provided  to  the  STCG 
as  Exhibit  77,  and  that  list  will  be  reasonably  current  through  the  initial  selection 
process.  It  will  not  be  an  undue  burden  on  the  STCG  members  to  provide  this  list  to 
customers  that  request  it.  The  Commission  is  aware  that  not  all  IXCs  will  provide 
intraLATA  service  in  all  exchanges  because  they  may  not  have  facilities  available. 
Nonetheless,  many  customers  may  find  the  information  useful.  The  Commission  will 
deny  STCG's  request  for  clarification  on  this  issue. 

5.  Customer  selection  list 

STCG  states  that  some  of  its  members  are  considering  formatting  the  list  of 
intraLATA  carriers  in  a  way  that  would  allow  the  customer  to  select  a  carrier  from  the 
list  and  retum  it  to  the  LEC.  This  appears  to  be  an  efficient  method  for  a  LEC  to 
determine  a  customer' s  choice,  and  the  Commission  will  allow  STCG  members  to  use 
it  if  they  choose. 

6.  LATA  maps 

STCG  believes  that  its  members  should  be  permitted  to  include  a  LATA  map  and 
references  to  it  in  their  notices.  Inclusion  of  a  LATA  map  and  references  to  it  could 
make  the  notices  clearer,  so  the  Commission  will  grant  STCG' s  request  for  clarification 
on  this  issue. 

7.  Grand  River  and  Lathrop  modified  notices 

STCG  states  that  the  management  of  these  two  companies  "is  vigorously 
pursuing  a  plan  to  create  an  IXC  affiliate,"  and  hopes  that  the  affiliate  will  be  able  to 
provide  service  by  October  20, 1 999.  They  request  that  they  be  allowed  to  send  their 
customers  modified  notices  (copies  of  which  were  attached  to  the  pleading)  to  inform 
them  of  these  plans.  They  intend  to  send  second  notices  by  October  1,  1999,  and 
file  these  notices  with  the  Commission.  The  Commission  determines  that  this  plan, 
and  the  notices,  are  reasonable  and  will  clarify  its  Reports  and  Orders  to  allow  them. 
B.  "Intercepts"  on  IntraLATA  Toll  Calls 

STCG  beUeves  the  Commission's  direction  to  the  PTCs  to  investigate  and 
possibly  implement  intercepts  contains  inaccurate  information  because  it  proposes 
that  the  PTCs  inform  customers  that  they  will  no  longer  be  able  to  complete  certain 
calls  as  dialed  after  October  20,  1999^ .  STCG  points  out  that,  for  LECs  that 


^  As  STCG  notes,  the  date  in  the  Report  and  Order  is  October  22, 1999.  This  is  in  error;  the 
correct  date  should  be  October  20,  1999. 
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propose  to  assign  customers  that  have  not  made  a  choice  to  the  LECs'  IXC  affiliates, 
there  is  no  possibility  that  customers  will  unknowingly  be  required  to  use  1 0 IXXXX 
dialing.  STCG  concedes  that  the  use  of  intercepts  may  make  sense  to  warn  customers 
who  would  be  defaulted  to  1 0 1 XXXX.  It  is  to  these  customers  that  the  Commission 
intended  the  intercepts  be  directed,  and,  to  the  extent  the  Report  and  Order  was 
unclear,  STCG's  request  to  clarify  this  issue  is  granted. 
C.  Timing  of  ILDP  Implementation  and  the  PTC  Plan' s  Elimination 

1.  Toll  cut-off  dates 

STCG  states  that  it  interprets  the  Commission's  Report  and  Order  to  mean  that 
the  PTC  plan  may  be  eliminated  before  October  20, 1 999  and  must  be  eliminated  after 
October20, 1999.  This  is  the  correct  interpretation.  In  orderto  terminate  the  PTC  plan 
on  a  toll  cut-off  date,  the  LECs  should  have  some  flexibility  to  terminate  the  PTC  plan 
within  the  month  prior  to  October  20,  1999.  The  LECs  should  also  be  allowed  to 
substitute  the  actual  date  for  the  date  the  Commission  included  in  the  notices  in  the 
Reports  and  Orders.  The  Commission  will  grant  STCG' s  request  for  clarification  on 
this  issue. 

2.  lAMO  Telephone  Company '  s  ILDP  Report  and  Order 

STCG  correctly  notes  that  there  is  a  sentence  included  at  the  end  of  footnote  two 
in  the  Report  and  Order  in  Case  No.  TO-99-509  that  should  be  stricken.  The 
Commission  will  grant  STCG' s  request  for  clarification  on  this  issue. 

3.  Green  Hills  Telephone  Corporation' s  ILDP  Report  and  Order 

STCG  correctly  notes  that  there  is  an  error  in  Case  No.  TO-99-507  similar  to  the 
one  noted  in  Case  No.  TO-99-509.  The  clause  at  the  end  of  the  last  sentence  in 
footnote  two  should  be  deleted.  STCG  also  correctly  notes  that  in  the  notice  that  is 
to  be  sent  to  customers  there  are  two  references  to  the  date  "August  13, 1999"  that 
should  be  to  "July  22,  1999."  STCG  states,  once  again  correctly,  that  the  second 
sentence  in  the  last  paragraph  of  the  notice  does  not  accurately  describe  Green  Hills' 
ILDP  plan  and  should  be  deleted.  The  Commission  will  grant  STCG' s  request  for 
clarification  on  this  issue. 

4.  Cass  County  Telephone  Company' s  ILDP  Report  and  Order 

STCG  points  out  that  references  to  July  22, 1 999,  in  the  Report  and  Order  in  Case 
No.  TO-99-499  with  respect  to  the  timing  of  Cass  County's  rate  case  should  be  to 
October  2, 1 999  in  order  to  be  consistent  with  the  waiver  the  Commission  granted  Cass 
County.  STCG  is  correct,  and  the  Commission  will  grant  STCG's  request  for 
clarification  on  this  issue. 

5.  Craw-Kan  Telephone  Cooperative,  Inc . '  s  ILDP  Report  and  Order 
LikeCase  No.  TO-99-499,  STCG  points  outthatreferences  to  July  22, 1999,in  the 

Report  and  Order  in  Case  No.  TO-99-50 1  with  respect  to  the  timing  of  Craw- Kan' s  rate 
case  should  be  to  October  20, 1999.  STCG  also  notes  that  there  is  an  error  in  footnote 
two  in  the  Report  and  Order  in  Case  No.  TO-99-50 1  that  is  similar  to  the  error  in  the 
same  footnote  in  the  Report  and  Order  in  Case  No.  TO-99-507.  STCG  is  correct  on 
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both  of  these  points  and  the  Commission  will  grant  STCG' s  request  for  clarification 
on  this  issue. 

D.  Interest  Rate  for  Refunds 

STCG  states  that  the  interest  rate  of  nine  percent  to  be  applied  to  refunds  is  only 
appropriate  if  the  Commission's  intent  is  to  be  punitive.  STCG  believes  the  rate 
should  be  more  in  line  with  the  returns  earned  on  low  risk,  short  term  investments. 

The  Commission' s  intent  is  not  to  be  punitive.  Since  any  money  required  to  be 
refunded  will  be  much  like  customer  deposits  (that  is,  it  will  be  collected  from  entities 
which  may  not  choose  to  "invest"  in  this  manner,  and  may  be  held  for  a  year  or  more), 
a  rate  of  nine  percent  is  not  punitive.  However,  in  order  to  be  more  consistent  with 
recent  cases  in  which  the  Commission  has  recognized  that  interest  to  be  paid  should 
more  accurately  reflect  currentmarket  rates,  the  Commission  will  estabUsh  an  interest 
rate  which  is  equal  to  one  percent  above  the  prime  lending  rate  as  published  in  The 
Wall  Street  Journal  on  the  next  business  day  following  the  effective  date  of  this  order. 
The  Commission  will  grant  STCG' s  request  for  clarification  on  this  issue. 

E.  Private  Line  Service 

STCG  implies  that  the  Commission  made  a  finding  that  the  joint  provisioning  of 
private  line  is  not  part  of  the  PTC  contracts.  The  Commission  actually  found  that 
private  line  existed  before  the  PTC  plan  and  can  exist  after  it.  The  Commission,  in  its 
Report  and  Order  in  Case  No.  TO-99-254,  simply  indicated  that  it  would  not  require 
these  arrangements  to  be  superceded  by  other  arrangements,  such  as  special  access. 
The  Commission  will  deny  STCG' s  request  for  clarification  on  this  issue.  However, 
if  STCG  believes  this  issue  needs  to  addressed  quickly,  it  can  move  to  have  it  included 
in  the  scope  of  the  issues  to  be  addressed  in  Case  No.  TO-99-593. 

F.  Revenue  Neutrality 

STCG  believes  that  there  is  a  difference  between  the  way  the  mechanism  for 
achieving  revenue  neutraUty  is  described  in  the  various  ILDP  Reports  and  Orders  and 
in  the  PTC  plan  Report  and  Order.  STCG  believes  that  the  PTC  plan  Report  and  Order 
does  not  limit  the  amount  of  any  refund  in  the  same  way  that  the  ILDP  Reports  and 
Orders  do.  The  Commission  will  clarify  its  intention  that  the  amount  of  any  refund 
will  be  limited  to  the  amount  recovered  through  the  surcharge.  The  refund  cannot 
under  any  circumstances  be  greater  than  the  amount  collected  through  the  surcharge 
plus  interest,  and  it  could  be  less,  or  it  could  even  be  zero. 
Alma  Telephone  Company's,  Chariton  Valley  Telephone  Corporation's,  Choctaw 
Telephone  Company's,Mid-MissouriTelephone  Company's,  MoKan  Dial,  Inc's, 
Modem  Telecommunications  Company's,Northeast  Missouri  Rural  Telephone 
Company's,  and  Peace  Valley  Telephone  Company's  Requests  for  Clarification 

These  companies  all  filed  requests  for  clarification  of  two  points  in  the  Reports 
and  Orders  approving  their  ILDP  plans. 

First,  like  the  STCG,  they  request  clarification  concerning  language  in  the  notices 
that  directs  customers  to  check  with  the  LEC  and  the  long  distance  company  to  find 
out  whether  long  distance  charges  apply  to  certain  calls  (particularly  to  calls  to 
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internet  service  providers).  They  believe  that  this  language  would  require  them  to 
be  familiar  with  the  rates  and  services  charged  by  IXCs.  The  Commission  does  not 
agree.  All  the  language  requires  of  a  LEC  is  to  be  able  to  tell  a  customer  whether  a 
specific  call  will  be  a  local  call  or  a  toll  call.  It  is  up  to  the  customer  to  determine  the 
rates  charged  by  his  IXC  if  it  is  a  toU  call.  The  Commission  will  deny  the  requests  for 
clarification  on  this  issue. 

Second,  these  companies  seek  clarification  of  how  a  customer  that  has  not 
chosen  an  intraLATA  PIC  will  be  treated.  The  Commission  offers  the  following  to 
clarify  this  point:  For  the  transition  period,  the  PTC  will  carry  the  traffic  for  customers 
that  have  not  made  an  affirmative  choice  of  a  carrier.  During  this  period,  customers 
that  have  affirmatively  decided  to  have  no  PIC  will  be  treated  as  "no  PIC"  customers. 
Chariton  Valley  Telephone  Corporation's  Request  for  Clarification 

In  addition  to  the  two  points  noted  above,  Chariton  Valley  requests  clarification 
of  two  points  in  the  Report  and  Order  in  Case  No.  TO-99-525. 

First,  Chariton  V  alley  seeks  confirmation  that  the  Commission  approved  a  1 80  PIC 
change  charge  waiver  period.  The  waiver  period  is  to  be  1 80  days.  This  point  was 
addressed  in  a  Notice  of  Correction  issued  June  17,  1999. 

Second,  like  the  STCG,  Chariton  Valley  notes  that  there  is  an  error  in  footnote  two 
in  the  Report  and  Order  in  Case  No.  TO-99-525  that  is  similar  to  the  error  in  the  same 
footnote  in  the  Report  and  Order  in  Case  No.  TO-99-507.  Chariton  Valley  is  correct 
that  the  August  1 3  date  in  that  footnote  does  not  apply  to  it;  the  Commission  intended 
to  approve  its  proposal  to  assign  to  its  IXC  affiliate  all  customers  that  have  not  made 
another  choice  by  July  22, 1 999.  The  Commission  wiU  grant  Chariton  Valley' s  request 
for  clarification  on  this  issue. 

AT&T's  Requestfor  Clarification 

AT&T  seeks  clarification  of  two  points.  First,  it  seeks  clarification  of  the  PIC 
change  charge  waiver  period  the  Commission  approved  for  SWBT  in  Case  No.  TO- 
99-535 .  The  waiver  period  is  to  be  six  months.  This  point  was  addressed  in  aNotice 
of  CorrectionissuedJune  17, 1999,  and  in  a  Second  Notice  of  Correction  issued  June 
23,1999. 

Second,  AT&T  seeks  clarification  regarding  the  notice  SWBT  is  to  send  to  its 
customers.  AT&T  believes  that  SWBT  should  be  required  to  include  in  its  notice 
a  list  of  carriers  that  that  are  willing  to  provide  intraLATA  toll  service  in  SWBT's 
territory.  As  AT&T' s  position  in  these  cases  has  made  abundantly  clear,  SWBT's 
territory  is  the  most  desirable  portion  of  the  state,  and  virtually  all  carriers  will  want 
to  serve  customers  there.  The  notice  allows  customers  to  request  a  list  of  all  carriers 
authorized  to  provide  service  in  Missouri,  which  will  be  sufficient  to  inform  customers 
of  their  choices.  The  Commission  will  deny  AT&T' s  requestfor  clarification  on  this 
issue. 

Alltel'sAdditionalMotionfor  Approval  toModify  Customer  Notice 

OnJune21, 1999,  Alltel  Missouri,  Inc.  (Alltel)  filed  an  Additional  Motion  for 
Approval  to  Modify  Customer  Notice  in  Case  No.  TO-99-497.  Alltel  seeks  approval 
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to  slightly  vary  the  text  of  the  notice  from  that  contained  in  the  Report  and  Order.  The 
Commission  finds  that  the  notice  proposed  by  Alltel  in  its  June  21  pleading  is 
reasonable.  The  notice  still  conveys  most  of  the  important  information  that  needs 
to  be  in  the  notice.  However,  the  Commission  will  order  Alltel  to  include  the  following 
text: 

You  can  contact  your  local  Alltel  Missouri,  Inc.  busi- 
ness office  for  a  Ust  of  all  companies  authorized  to  provide 
intraLATA  toll  service  in  Missouri.  If  your  current  long  distance 
(interLATA)  company  is  not  on  the  attached  list,  and  you  want 
it  to  carry  your  intraLATA  calls  in  addition  to  the  long  distance 
calls  it  now  carries,  you  should  contact  it. 

With  this  addition,  the  Conamission  will  approve  AUtel' s  proposed  notice. 

ITIS  THEREFORE  ORDERED: 

1.  That  the  requests  for  clarification  filed  by  the  Small  Telephone  Company  Group  in  Case 
Nos.  TO-99-254,  TO-99-497,  TO-99-498,  TO-99-499,  TO-99-500,  TO-99-501,  TO-99- 

502,  TO-99-503,  TO-99-504,  TO-99-505,  TO-99-506,  TO-99-507,  TO-99-508,  TO-99- 
509,  TO-99-5I0,  TO-99-511,  TO-99-512,  TO-99-513,  TO-99-514,  TO-99-515,  TO-99- 
5 1 6,  TO-99-5 17,  TO-99-5 1 8,  TO-99-5 19,  TO-99-520,  TO-99-52 1 ,  TO-99-522,  and  TO-99- 
523  on  June  18,  1999,  are  granted  in  part  and  denied  in  part  as  discussed  herein. 

2.  That  the  requests  for  clarification  filed  by  Alma  Telephone  Company,  Chariton 
Valley  Telephone  Corporation,  Choctaw  Telephone  Company,  Mid-Missouri  Telephone 
Company,  MoKan  Dial,  Inc.,  Modem  Telecommunications  Company,  Northeast  Missouri 
Rural  Telephone  Company,  and  Peace  Valley  Telephone  Company  in  Case  Nos.  TO-99-524, 
TO-99-525,  TO-99-526,  TO-99-527,  TO-99-528,  TO-99-529,  TO  99-530,  andTO-99-531 
on  June  18,  1999,  are  granted  in  part  and  denied  in  part  as  discussed  herein. 

3.  That  the  request  for  clarification  filed  by  AT&T  Communications  of  the  Southwest, 
Inc.  on  June  18, 1999,  is  granted  in  part  and  denied  in  part  as  discussed  herein. 

4.  That  the  Additional  Motion  for  Approval  to  Modify  Customer  Notice  filed  by 
Alltel  Missouri,  Inc.  in  Case  No.  TO-99-497  on  June  21,1999,is  granted  as  discussed  herein. 

J.  That  this  order  shall  become  effective  on  July  7,  1999. 

Lumpe,  Ch.,  Murray,  Schemenauer  and  Drainer,  CC,  concur 
Crumpton,  C,  absent 

Mills,  Deputy  Chief  Regulatory  Law  Judge 
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House  of  Denmark,  Inc.,  Complainant,  v.  St.  Louis  County  Water 
Company,  Respondent. 

Case  No.  WC-99-297 
Decided  July  1,  1999 


Water  §30.  Commission  approved  agreement  of  the  parties  in  case  in  which  water  service 
customer  had  improperly  installed  a  second  meter  in  company's  meter  box  and  customer  agreed 
to  remove  the  second  meter. 

ORDERAPPROVINGSTIPULATIONAND  AGREEMENT,  GRANTINGVARI- 
ANCEANDCLOSINGCASE 

This  matter  arises  out  of  a  complaint  filed  against  St.  Louis  County  Water 
Company  (STLCWC)  by  one  of  its  commercial  customers.  House  of  Denmark,  Inc. 
(Denmark).  Denmark  filed  its  complaint  on  January  7, 1999,  seekingavariance  from 
a  rule  of  STLCWC  with  respect  to  an  additional  water  meter  and  irrigation  system 
connection,  allegedly  installed  in  STLCWC  s  meter  box  at  Denmark's  premises  in 
violation  ofSTLCWC'srule.  OnJanuary  25, 1999,  STLCWC  timely  filed  its  answer. 
After  an  attempt  to  pursue  mediation,  the  Commission  on  May  20, 1999,  denied  the 
parties'  request  to  appoint  a  settlement  officer,  set  a  prehearing  conference  and 
ordered  the  filing  of  a  joint  proposed  procedural  schedule. 

OnJune  25, 1999,  the  parties  appeared  by  counseland  the  prehearing  conference 
was  held.  Thereafter,  on  the  same  day,  the  parties  filed  their  Stipulation  and 
Agreement,  on  the  basisoftheStaffMemorandumfiledonJune  21, 1999.  The  parties 
request  that  the  Commission  find  the  facts  as  stipulated  and  approve  the  resolution 
agreed  by  the  parties.  The  agreed  resolution  is  one  of  several  options  outUned  in  the 
Staff  Memorandum. 

The  parties  have  stipulated  to  the  facts  set  out  in  the  Staff  Memorandum.  Briefly, 
they  are  as  follows:  Denmark  buys  water  from  STLCWC  and  buys  sewer  services 
from  the  Metropolitan  St.  Louis  Sewer  District  (MSD).  Some  of  the  water  that 
Deimiark  buys  from  STLCWC  is  used  by  Denmark  to  water  its  lawn  via  a  buried 
sprinkler  system.  MSD  bills  Denmark  for  sewer  services  based  on  the  volume  of  water 
that  Denmark  buys  from  STLCWC,  less  whatever  water  Denmark  uses  in  its  lawn 
sprinkler  system.  Therefore,  there  is  a  second  meter  installed  in  the  meter  box  at 
Denmark' s  premises  to  measure  the  volume  of  water  diverted  into  the  lawn  sprinkler 
system.  It  is  this  meter  that  STLCWC  claims  is  in  violation  of  its  Commission- 
approved  rules. 

At  one  time,  STLCWC  s  rules  permitted  the  location  of  "extra  plumbing  appur- 
tenances" in  meter  boxes  with  the  prior  approval  of  the  company.  However,  there 
is  no  evidence  as  to  whether  or  not  such  approval  was  ever  obtained  in  this  case.  In 
any  event,  the  parties  have  agreed  to  resolve  the  matter  by  locating  the  MSD  meter 
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in  a  new  meter  box,  connected  through  the  existing  box  to  the  incoming  main.  A 
variance  is  necessary  to  permit  this  connection  and,  upon  consideration  of  all  of  the 
circumstances,  the  Commission  believes  it  should  be  granted. 

ITISTHEREFOREORDERED: 

1.  That  the  Stipulation  and  Agreement  of  the  parties  is  approved. 

2.  That  House  of  Denmark,  Inc.,  shall  have  sixty  days  from  the  effective  date  of  this 
order  to  remove  or  relocate  the  additional  water  meter  and  other  extra  plumbing  appurtenances 
from  the  St.  Louis  County  Water  Company  meter  box  on  its  premises. 

3.  That  a  variance  is  granted  to  House  of  Denmark,  Inc. ,  to  install  and  maintain  a  service 
line  connection,  piping,  and  a  valve  in  the  St.  Louis  County  Water  Company  meter  box  on  its 
premises,  for  purposes  of  connecting  to  the  relocated  MetropoUtan  St.  Louis  Sewer  District 
meter.  House  of  Denmark  shall  install  a  backflow  prevention  device  as  specified  in  Paragraph  3 
on  Page  5  of  the  Staff  Memorandum  filed  herein. 

4.  That  this  order  shall  become  effective  on  July  13,  1999. 

5.  That  this  case  may  be  closed  on  July  14,  1999. 

Lumpe,  Ch.,  Crumpton,  Schemenauer,  andDrainer,  CC,  concur 
Murray,  C,  absent 

Thompson,  Deputy  Chief  Regulatory  Law  Judge 


EDITOR'S  NOTE:  The  Stipulation  and  Agreement  in  this  case  has  not  been 
published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Cormnission. 


In  the  Matter  of  the  Investigation  of  the  Regulatory  Treatment  of 
Missouri  Gas  Energy's  Gas  Costs. 

Case  No.  GO-99-591 
Decided  July  1,  1999 


Gas  §17.2.  The  Commission  rejected  a  tariff  that  would  have  extended  a  gas  company's 
Experimental  Gas  Cost  Incentive  Mechanism  for  four  months  while  negotiations  continued  for 
a  possible  renewal  of  the  mechanism. 
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ORDERDENYINGREQUESTOFMISSOURIGASENERGY 
TOEXTENDEXPERIMENTALGAS  COSTINCENTIVEMECHANISM,  DENY- 
ING MOTION  FOR  APPRO  VAL  OF  TARIFF  S  HEET  ON  LES  S  THAN  THIRTY 
DAYSNOTICE,  DENYING  APPLICATION 
FORINTERVENTIONANDREJECTINGTARIFF 

On  June  9, 1999,  Missouri  Gas  Energy  (MGE)filedapleadingentitled/?e^Mei?c»/ 
Missouri  Gas  Energy  to  Extend  Experimental  Gas  Cost  Incentive  Mechanism  and 
Motion  for  Approval  of  Tariff  Sheet  on  Less  Than  Thirty  Days  Notice.  On  the  same 
date  MGE  also  filed  a  proposed  tariff  that  was  assigned  tariff  number  9900959.  The 
request  asks  that  the  Commission  approve  the  extension  of  the  Experimental  Gas  Cost 
Incentive  Mechanism  (EGCIM)  that  was  approved  in  Case  No.  GO-94-318.  The 
proposed  tariff  would  put  such  an  extension  into  effect.  The  EGCIM  is  scheduled 
to  expire  by  its  terms  on  June  30,  1999.  MGE  proposes  that  it  be  extended  until 
October  31, 1999. 

MGE' s  request  indicates  that  it  has  been  involved  in  negotiations  with  the  Staff 
of  the  Commission  (Staff)  and  with  the  Office  of  the  Public  Counsel  (Public  Counsel) 
regarding  possible  revisions  to  the  EGCIM.  MGE  represents  that  these  negotiations 
are  ongoing  but  are  unlikely  to  be  completed  before  June  30.  MGE  requests  that  the 
EGCIM  be  extended  to  allow  more  time  for  negotiations  without  requiring  MGE  to 
revert  to  the  traditional  purchased  gas  adjustment  (PGA)  mechanism  until  a  new 
EGCIM  can  be  negotiated. 

On  June  16,  Public  Counsel  filed  its  response  to  MGE' s  request  and  accompa- 
nying tariff  Public  Counsel  opposes  MGE' s  request  for  an  extension  of  the  EGCIM 
and  urges  the  Commission  to  either  reject  MGE' s  proposed  tariff  or  to  suspend  the 
tariff,  order  MGE  to  file  its  proposed  new  EGCIM  and  order  a  reasonable  procedural 
schedule.  Stafffiledits  suggestions  in  opposition  to  MGE'srequestonJune  21.  Staff 
also  suggests  that  the  Commission  reject  MGE's  proposed  tariff. 

On  June  23,  Kansas  Pipeline  Company  (KCP),  a  supplier  of  natural  gas  transpor- 
tation service  to  MGE,  filed  an  Application  for  Intervention.  The  application  indi- 
cates that  KCP  is  concerned  about  the  regulatory  treatment  afforded  to  MGE's 
purchase  of  natural  gas. 

The  Commission  has  considered  MGE' s  request  to  extend  the  existing  EGCIM 
by  four  months.  The  Commission  has  also  considered  the  opposition  to  such  an 
extension  expressed  by  Public  Counsel  and  Staff.  The  Commission  is  not  willing  to 
extend  the  EGCIM  over  the  objection  of  Public  Counsel  and  Staff.  The  Commission 
orders  MGE  to  submit  a  proposed  new  EGCIM  and  establish  a  procedural  schedule 
for  its  consideration.  Suspension  or  rejection  of  the  proposed  tariff  would  have  the 
same  effect,  the  EGCIM  would  not  remain  in  effect  after  its  expiration  on  June  30.  The 
Commission  concludes  that  MGE's  request  and  accompanying  tariff  should  be 
rejected.  This  decision  will  not  preclude  MGE  from  developing  and  presenting  a 
proposed  new  EGCIM  when  it  is  prepared  to  do  so.  When  such  a  proposal  is 
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presented  to  the  Commission  it  will  be  given  due  consideration. 
IT  IS  THEREFORE  ORDERED: 

1.  That  the  Request  of  Missouri  Gas  Energy  to  Extend  Experimental  Gas  Cost 
Incentive  Mechanism  is  denied. 

2.  That  Missouri  Gas  Energy's  Motion  for  Approval  of  Tariff  Sheet  on  Less  than 
Thirty  Days  Notice  is  denied. 

3.  That  the  tariff  submitted  by  Missouri  Gas  Energy  and  assigned  tariff  number 
9900959  and  denominated  as: 

P.S.C.  MO.  No.  1,  Third  Revised,  Slieet  No.  24.2 

Canceling  P.S.C.  MO.  No.  1,  Second  Revised,  Sheet  No.  24.2  is  rejected. 

4.  That  the  Application  for  Intervention  filed  by  Kansas  Pipeline  Company  is  denied. 

5.  That  this  order  shall  become  effective  on  July  13,  1999. 

Lumpe,  Ch.,  Crumpton,  Schemenauer,  andDrainer,  CC,  concur 
Murray,  C,  absent 

Woodruff,  Regulatory  Law  Judge 


Director  of  the  Division  of  Manufactured  Homes,  Recreational 
Vehicles  and  Modular  Units  of  the  Public  Service  Conunission, 
Complainant,  v.  Lake  Area  Development  Co.  Inc.  DBA  Factory 
Direct  Manufactured  Housing,  Respondent. 

Case  No.  MC-99-221 
Decided  July  6,  1999 


Manufactured  Housing  §§2,  19.  The  Commission  approved  the  agreement  which  stated  that: 
(1)  Factory  had  received  the  inspection  reports  of  the  Director  for  the  home  referred  to  in  the 
complaint;  (2)  the  complaint  concerned  a  manufactured  home  purchased  from  Factory  by 
Fergusons;   (3)  the  Director  had  found  various  deficiencies  in  the  setup  of  the  Fergusons'  home; 

(4)  Factory  had  responded  to  and  had  made  attempts  to  satisfy  the  items  set  forth  in  the  complaint; 

(5)  Fergusons  had  refused  to  allow  Factory  to  make  any  further  repairs  to  the  home;  (6)  Factory's 
dealer  registrations  would  be  placed  on  probation  for  90  days,  beginning  on  the  date  the  Commission 
approves  the  Agreement;  (7)  during  the  probationary  period,  if  Factory  violated  any  of  the  rules, 
regulations,  or  laws  pertaining  to  the  sale  or  setup  of  manufactured  homes,  the  Director  would  have 
the  option  to  file  a  formal  complaint  for  violation  of  the  order  approving  the  Agreement;  (8) 
such  complaint  would  be  in  addition  to  a  complaint  filed  against  Factory  for  the  alleged  offense 
which  caused  the  probation  violation. 
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ORDERAPPROVINGSTIPULATIONAND  AGREEMENT 
Procedural  History 

On  November  17,  1998,  the  Director  of  the  Division  of  Manufactured  Homes, 
Recreational  Vehicles  and  Modular  Units  of  the  Public  Service  Commission  of  the 
State  of  Missouri  (Director)  filed  a  complaint  against  Lake  Area  Development 
Company,  Inc.  d/b/a  Factory  Direct  Manufactured  Housing  (Factory)  for  failure  to 
properly  set  up  a  manufactured  home  and  to  correct  code  violations  in  a  manufactured 
homeasrequiredbySection700.100.3(6),RSMo  1994' . 

Factory  filed  an  answer  on  December  23,  1998,  and  moved  to  dismiss  the 
complaint.  On  December  30, 1998,  theDirector  filed  a  response  to  Factory' s  motion 
to  dismiss.  On  June  17, 1999,  this  motion  was  denied. 

A  prehearing  conference  was  held  on  February  2, 1 999.  As  aresult  of  discussions 
during  and  after  the  prehearing  conference,  the  Director  and  Factory  filed  their 
proposed  Stipulation  and  Agreement  (Agreement)  on  June  9,  1999. 

The  Agreement  stated  that,  inter  alia,  if  requested  by  the  Commission,  the 
Director  should  have  the  right  to  submit  to  the  Commission  a  memorandum  explaining 
its  rationale  for  entering  into  the  Agreement.  The  Agreement  also  stated  that  each 
party  should  be  served  with  a  copy  of  the  memorandum  and  should  have  the  right 
to  submit  to  the  Commission  a  responsive  memorandum  served  on  all  parties  within 
five  (5)  business  days  of  the  service  of  the  Director' s  memorandum.  The  Commission 
requested  a  memorandum  from  the  Director.  OnJune  16, 1999,  the  Director  filed  his 
Suggestions  in  Support  of  the  Stipulation  and  Agreement.  Factory  did  not  respond. 

Discussion 

The  Agreement  stated  that  Factory  and  Director  had  reached  a  mutual  resolution 
of  the  complaint  brought  against  Factory  by  the  Director.  Factory  acknowledged  that 
it  had  received  the  inspection  reports  of  the  Director  for  the  home  referred  to  in  the 
complaint;  the  complaint  concerned  a  manufactured  home  purchased  from  Factory 
by  David  Ferguson  and  Patti  Ferguson  (Fergusons).  Factory  further  acknowledged 
that  the  Director  had  found  various  deficiencies  in  the  setup  of  the  Fergusons' 
home^ .  Factory  stated  that  it  had  responded  to  and  had  made  attempts  to  satisfy  the 
items  set  forth  in  the  complaint.  Factory  also  stated  that  David  Ferguson  had  refused 
to  allow  Factory  to  make  any  further  repairs  to  the  home. 


'  All  references  herein  to  Sections  of  the  Revised  Statutes  of  Missouri  (RSMo),  unless 
otherwise  specified,  are  to  the  revision  of  1994. 

^The  Fergusons  also  alleged  a  host  of  other  deficiencies  which  are  not  covered  by  this  case. 
Only  the  setup  deficiencies  alleged  by  the  Director  are  covered  herein. 
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The  Agreement  also  stated  that  Factory's  dealer  registrations  would  be  placed 
on  probation  for  ninety  (90)  days,  beginning  on  the  date  the  Commission  approves 
the  Agreement.  During  the  probationary  period,  the  Agreement  stated  that  if  Factory 
violated  any  of  the  rules,  regulations,  or  laws  pertaining  to  the  sale  or  setup  of 
manufactured  homes,  the  Director  would  have  the  option  to  file  a  formal  complaint 
for  violation  of  this  order  approving  the  Agreement.  The  Agreement  also  stated  that 
such  complaint  would  be  in  addition  to  a  complaint  filed  against  Factory  for  the 
alleged  offense  which  caused  the  probation  violation. 

The  Agreement  also  stated  that  in  the  event  the  Commission  issued  an  order 
approving  the  Agreement,  the  parties  would  waive  their  respective  rights  to:  (a)  call, 
examine,  or  cross-examine  witnesses,  pursuant  to  Section536.070(2);  (b)  present  oral 
argument  and  written  briefs,  pursuant  to  Section  536.080.2;  (c)  have  the  transcript 
read  by  the  Commission  pursuant  to  Section  536.080.2;  (d)  seek  rehearing  or 
reconsideration  pursuant  to  Section  386.410,  RSMo  Supp.  1998;  and  (e)  seekjudicial 
review  pursuant  to  Section  386.510.  The  Agreement  stated  that  the  waiver  did  not 
apply  to  any  other  matter  brought  before  the  Commission. 

The  Agreement  stated  that  the  signing  of  the  Agreement  by  Factory  did  not 
constitute  an  admission  on  the  part  of  Factory  that  the  items  contained  in  the 
inspection  reports  constitute  improper  setup  of  a  manufactured  home. 

Finally,  the  Agreement  concluded  with  an  agreement  by  the  Director  to  file  a 
motion  to  dismiss  with  prejudice  the  complaint  filed  against  Factory .  The  Agreement 
stated  that  this  motion  would  be  filed  within  one  (1)  week  after  the  Commission 
approves  the  Agreement.  Factory  stated  that  it  agreed  to  the  dismissal  pursuant  to 
4CSR240-2.116. 

Findings  of  Fact 

The  Missouri  PubUc  Service  Commission  has  arrived  at  the  following  findings 
of  fact: 

Factory  is  a  dealer  of  manufactured  homes  and  currently  operates  lots  for  the  sale 
of  manufactured  homes  in  the  Missouri  towns  of  Eldon,  Laurie,  Sedalia,  and  St. 
Robert. 

On  June  30,  1995,  David  Ferguson  and  Patti  Ferguson  purchased  a  new  1995 
Skyline  Sabre  manufactured  home.  Serial  Number 42-5 1  -  1890-H  (Fergusons'  home) 
from  Factory.  No  vahd  waiver  of  any  setup  responsibilities  was  received  from  the 
Fergusons  by  Factory  as  part  of  the  purchase  agreement.  On  June  13,  1996, 
Fergusons  filed  a  consumer  complaint  with  the  Director.  Following  the  receipt  of  the 
Ferguson  complaint,  the  Fergusons'  home  was  inspected  on  several  occasions, 
apparently  by  Factory' .  On  June  8, 1998,  and  August  14, 1998, 


^The  pleadings  are  silent  on  the  point  of  who  actually  conducted  the  first  inspections  of  the 
Fergusons'  home. 
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additional  inspections  of  the  Fergusons'  home  were  conducted  by  Gene  Winn 
(Winn),  an  authorized  inspector  employed  by  the  Commission.  As  a  result  of  his 
inspections,  Winn  prepared  two  field  inspection  reports  citing  a  number  of  deficien- 
cies, including  setup  deficiencies,  in  the  Fergusons'  home  that  did  not  comply  with 
the  required  code.  Both  reports,  as  well  as  other  documents  referred  to  hereinafter, 
were  attached  to  the  complaint:  the  field  inspection  report  dated  June  8,  1998  as 
Exhibit  A,  and  the  field  inspection  report  dated  August  14, 1998  as  Exhibit  B'' . 

On  June  17,1 998,  the  Director  sent  a  letter  to  Factory,  enclosing  a  copy  of  Exhibit 
A,  directing  that  the  setup  deficiencies  enumerated  be  corrected  within  thirty  (30) 
days  (Exhibit  C).  OnAugust  17, 1998,  the  Director  sent  a  letter  to  Factory,  enclosing 
a  copy  of  Exhibit  B,  directing  that  the  setup  deficiencies  enumerated  be  corrected 
within  thirty  (30)  days  (Exhibit  D).  On  September  17, 1998,  the  Director  sent  a  letter 
to  Factory  directing  Factory  to  forward  work  orders,  signed  by  the  Fergusons, 
indicating  that  the  setup  deficiencies  noted  in  the  inspections  were  corrected  (Exhibit 
E) .  The  work  orders  were  to  be  forwarded  within  fifteen  ( 1 5)  day s  from  the  receipt 
of  the  letter. 

On  November  5,  1998,  Winn  again  inspected  the  Fergusons'  home.  As  a  result 
of  that  inspection,  Winn  prepared  a  third  field  inspection  report  (Exhibit  F),  confirm- 
ing the  failure  of  Factory  to  comply  with  the  Director' s  requirements  and  noting  that 
additional  setup  deficiencies  were  created  as  a  result  of  Factory' s  attempted  repairs^ . 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law: 

The  Commission  has  jurisdiction  over  manufactured  homes  and  manufactured 
home  dealers  pursuant  to  Chapter  700,  as  amended,  of  the  Revised  Statutes  of 
Missouri  (Chapter  700) .  As  prescribed  by  4  CSR  240- 1 20.03 1 ,  the  Commission  has 
delegated  its  powers  pertaining  to  new  manufactured  homes  under  Chapter  700  to 
the  Director,  except  the  powers  to  revoke,  deny,  refuse  to  renew,  or  place  on  probation 
aregistration  under  Section  700.090. 


Exhibit  A  listed,  inter  alia,  items  of  improper  setup:  (a)  there  is  no  vapor  barrier  under  the 
home;  (b)  the  front  door  piers  are  single  stacked  instead  of  double  stacked;  (c)  the  home  needs 
some  re-leveUng;  and  (d)  the  electric  wire  used  on  the  home  is  for  100  amp  service  but,  since 
it  was  a  total  electric  home,  it  needed  wiring  for  200  amp  service,  plus  there  was  no  ground 
wire.  Exhibit  B  listed,  inter  alia,  items  of  improper  setup:  (a)  all  of  those  listed  in  Exhibit  A 
(except  any  reference  to  a  ground  wire);  (b)  the  I-beam  on  the  front  door  side  was  bent;  and 
(c)  the  home  is  not  properly  anchored.  (It  should  be  noted  that  Factory,  in  its  Consolidated 
Answer,  Affirmative  Defenses  and  Motions  to  Dismiss  filed  on  December  23, 1 998,  stated  that 
"The  complaints  of  David  and  Patti  Ferguson  were  and  are  trivial  in  nature  and  the  conditions 
complained  of  are  endemic  to  purchasers  of  the  quality  of  manufactured  home  acquired  by  the 
Fergusons.") 

'  Seventeen  new  setup  deficiencies  were  Usted  in  Exhibit  F,  q.v. 
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Factory  is  currently  registered  with  the  Commission  as  a  dealer  for  1998  under 
dealer  registration  numbers  8765,  9161,  9115,  and  9184,  and  is  subject  to  the 
jurisdiction  of  the  Commission. 

Section  700.100(2)  states: 

The  commission  may  consider  a  complaint  filed  with  it  charging 
a  registered  manufacturer  or  dealer  with  a  violation  of  the 
provisions  of  this  section,  which  charges,  if  proven,  shall 
constitute  grounds  for  revocation  or  suspension  of  his  registra- 
tion, or  the  placing  of  the  registered  manufacturer  or  dealer  on 
probation. 

Section700.100.3(6)  states: 

[The  following  specifications  shall  constitute  grounds  for  the 
suspension,  revocation  or  placing  on  probation  of  a 
manufacturer' s  or  dealer' s  registration:] ...  As  a  dealer,  faiUng 
to  arrange  for  the  proper  initial  setup  of  any  new  or  used 
manufactured  home  or  modular  unit  sold  from  or  in  the  state  of 
Missouri,  unless  the  dealer  receives  a  written  waiver  of  that 
service  from  the  purchaser  or  his  authorized  agent  and  an 
amount  equal  to  the  actual  cost  of  the  setup  is  deducted  from  the 
total  cost  of  the  manufactured  home  or  modular  unit[.] 

There  is  no  need  for  a  hearing.  The  requirement  of  a  hearing  has  been  fulfilled 
when  all  those  having  a  desire  to  be  heard  are  offered  an  opportunity  to  be  heard. 
If  no  party  requests  a  hearing,  the  Commission  may  determine  that  a  hearing  is  not 
necessary  and  that  the  Commission  may  make  a  decision  based  on  the  Agreement. 
SeeStateex  rel.DeffenderferEnterprises,Inc.v.P.S.C,776  S.W.2d494, 496  (Mo.  App. 
1989). 

The  Conrniission  concludes  that  all  issues  were  settled  by  the  Agreement.  The 

Commission  has  the  legal  authority  to  accept  a  stipulation  and  agreement  as  offered 
by  the  parties  as  a  resolution  of  issues  raised  in  a  case,  pursuant  to  Section  536.060, 
RSMoSupp.  1998. 

Decision 

With  one  exception,  the  Commission  has  decided  to  approve  all  the  terms  of  the 
Agreement  as  being  in  the  best  interests  of  the  parties  and  achieving  an  equitable 
resolution  of  all  the  issues.  Paragraph  6  of  the  Agreement  states  that  the  Factory  will 
be  placed  on  ninety  (90)  day  probation,  the  probationary  period  beginning  on  the  date 
that  the  Commission  approves  the  Agreement.  Paragraph  1 2  of  the  Agreement  states 
that  the  Director  will  dismiss  the  case  "with  prejudice"  within  one  ( 1 )  week  after  the 
Commission  approves  the  Agreement.  These  two  paragraphs  are  obviously  contra- 
dictory: If  the  Commission  allows  the  dismissal  with  prejudice,  then  there  will  be  no 
case  in  which  Factory  is  on  probation.  However,  the  Conrniission  desires  that  Factory 
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be  put  on  probation.  Thus,  the  Commission  will  not  approve  Paragraph  12  of  the 
Agreement. 

IT  IS  THEREFORE  ORDERED: 

1.  That,  except  for  Paragraph  12  thereof,  the  Missouri  Pubhc  Service  Commission 
approves  the  Stipulation  and  Agreement  between  the  Director  of  the  Division  of  Manufactured 
Homes,  Recreational  Vehicles  and  Modular  Units  of  the  PubUc  Service  Commission  of  the 
State  of  Missouri  and  Lake  Area  Development  Company,  Inc.  d/b/a  Factory  Direct 
Manufactured  Housing,  signed  and  filed  on  June  9, 1999. 

2.  That  Lake  Area  Development  Company,  Inc.  d/b/a  Factory  Direct  Manufactured 
Housing  shall  be  placed  on  ninety  (90)  day  probation  beginning  on  the  effective  date  of  this 
order,  with  the  condition  that  it  comply  with  any  and  all  of  the  statutes,  rules  and  regulations 
pertaining  to  the  sale  or  setup  of  manufactured  homes. 

3.  That  the  Director  of  the  Division  of  Manufactured  Homes,  Recreational  Vehicles 
and  Modular  Units  of  the  Public  Service  Commission  of  the  State  of  Missouri  shall  report  to 
the  Missouri  Public  Service  Commission  at  the  end  of  the  probationary  period  set  forth  above, 
said  report  stating  whether  or  not  Lake  Area  Development  Company,  Inc.  d/b/a  Factory  Direct 
Manufactured  Housing  has  complied  with  the  condition  of  its  probation.  If  the  said  report 
does  not  indicate  a  probation  violation,  this  case  may  be  closed. 

4.  That  this  order  shall  become  effective  on  July  16,  1999. 

Lumpe,  Ch.,  Murray,  Schemenauer  and  Drainer,  CC,  concur 
Crumpton,  C,  absent 

Hopkins,  Senior  Regulatory  Law  Judge 


EDITOR'S  NOTE:  The  Stipulation  and  Agreement  in  this  case  has  not  been 
published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Conomission. 
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Staff  of  the  Missouri  Public  Service  Commission,  Complainant, 
V.  House  Springs  Sewer  Company,  Respondent. 

Case  No.  SC-99-135 
Decided  July  6,  1999 


Evidence,  Practice  &  Procedure  §8.  The  Commission  approved  an  agreement  stipulating  that: 
(1)  the  Commission  issued  an  order  in  Case  No.  SM-99-287  authorizing  the  sale  of  Imperial  Utility 
Corporation's  sewer  assets  to  Rock  Creek  Public  Sewer  District;  (2)  Imperial  and  House  Springs 
are  owned  and  operated  by  the  same  entity,  viz.,  EPCO,  Incorporated;  (3)  Imperial,  House  Springs, 
and  EPCO  are  all  currently  under  receivership  in  the  Circuit  Court  of  Saint  Louis  County,  Missouri; 
(4)  the  Commission  conditioned  the  distribution  of  the  net  proceeds  of  the  Imperial  sale  on  the 
payment  of  the  assessments  owed  by  Imperial  and  House  Springs;  and  (5)  the  parties  to  the  Imperial 
sale  anticipated  the  closing  of  the  sale  "within  a  couple  of  weeks"  (of  May  10,  1999),  although 
the  final  distribution  of  the  sale  proceeds  to  the  owners  of  Imperial  was  not  anticipated  in  the  near 
future;  (7)  House  Springs  admitted  that  it  owed  assessments  to  the  Commission  in  the  amount  of 
$41,093.52;  (8)  in  the  event  of  the  sale  of  House  Springs'  assets.  House  Springs  would  provide, 
through  an  escrow  agreement,  for  the  payment  of  all  assessments  owed  the  Commission;  (9)  House 
Springs  agreed  that  it  would  pay  the  said  assessments  immediately  upon  the  closing  of  the  House 
Springs'  assets  sale  or  at  such  time  as  the  net  proceeds  of  the  Imperial  sale  are  distributed  to  the 
owners  of  Imperial,  whichever  occurs  first;  and  (10)  Staff  agreed  to  file  a  motion  to  dismiss  with 
prejudice  the  complaint  within  one  week  after  the  full  payment  of  the  assessments  owed  by  House 
Springs  is  received  by  the  Commission. 

ORDERAPPROVINGSTIPULATIONAND  AGREEMENT 

Procedural  History 

On  October  2, 1 998,  the  Staff  of  the  Missouri  PubUc  Service  Commission  (Staff) 
filed  a  complaint  against  House  Springs  Sewer  Company  (House  Springs)  for  failure 
to  pay  its  annual  assessments  to  the  Missouri  Public  Service  Commission  (Commis- 
sion) for  the  fiscal  years  1997, 1998,and  1999,inviolationofSection386.370,RSMo 
Supp.  1998' . 

House  Springs  filed  an  answer  on  December  21,  1998.  Although  a  prehearing 
conference  was  never  held,  the  Staff  and  House  Springs  filed  their  proposed 
Stipulation  and  Agreement  (Agreement)  on  May  10, 1999. 

The  Agreement  stated,  inter  alia,  that  if  requested  by  the  Commission,  the  Staff 
had  the  right  to  submit  a  memorandum  explaining  its  rationale  for  entering  into  the 
Agreement.  The  Agreement  also  stated  that  each  party  should  be  served  with  a  copy 
of  the  memorandum  and  had  the  right  to  submit  a  responsive  memorandum  served 
on  all  the  parties  within  five  (5)  business  days  of  the  service  of  the  Staff's 
memorandum.  OnMay28, 1999,  the  Commissionrequestedamemorandumfrom  the 
Staff  On  June  16,  1999,  the  Staff  submitted  its  Memorandum  which  served  as  its 
suggestions  in  support  of  the  stipulation  and  agreement.  House  Springs  did  not 
respond. 


'  All  references  herein  to  Sections  of  the  Revised  Statutes  of  Missouri  (RSMo),  unless 
otherwise  specified,  are  to  the  revision  of  1994. 
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Discussion 

The  Agreement  stated  that,  as  a  result  of  discussions,  House  Springs  and  Staff 
had  reached  an  agreement  to  resolve  Staff's  complaint  against  House  Springs. 

The  Agreement  stated  that  the  Commission  issued  an  order  in  Case  No. 
SM-99-287  on  April 22, 1 999,  which  authorized  the  sale  of  Imperial  UtiMty  Corporation' s 
(Imperial)  sewer  assets  to  Rock  Creek  Public  Sewer  District.  The  Agreement  stated 
that  Imperial  and  House  Springs  are  owned  and  operated  by  the  same  entity,  viz., 
EPCO,  Incorporated  (EPCO),  a  Missouri  corporation.  The  Agreement  stated  that 
Imperial,  House  Springs,  and  EPCO  are  all  currently  under  receivership  in  the  Circuit 
Court  of  Saint  Louis  County,  Missouri,  with  Patricia  Fribis  acting  as  receiver  for  all 
three  companies.  The  Agreement  stated  that  the  Commission  conditioned  the 
distribution  of  the  net  proceeds  of  the  Imperial  sale  on  the  payment  of  the  assess- 
ments owed  by  Imperial  and  House  Springs.  The  Agreement  stated  that  the  parties 
to  the  Imperial  sale  anticipated  the  closing  of  the  sale  "within  a  couple  of  weeks"  (of 
May  10, 1999)^ ,  although  the  final  distribution  of  the  sale  proceeds  to  the  owners  of 
Imperial  was  not  anticipated  in  the  near  future. 

In  the  Agreement,  House  Springs  admitted  that  it  owed  assessments  to  the 
Commission  in  the  amount  of  $41 ,093.52,  and  that,  in  the  event  of  the  sale  of  House 
Springs '  assets.  House  Springs  would  provide,  through  an  escrow  agreement,  for  the 
payment  of  all  assessments  owed  the  Commission.  The  Agreement  provided  that 
House  Springs  agreed  that  it  would  pay  the  said  assessments  immediately  upon  the 
closing  of  the  House  Springs'  assets  sale  or  at  such  time  as  the  net  proceeds  of  the 
Imperial  sale  are  distributed  to  the  owners  of  Imperial,  whichever  occurs  first.  Staff 
agreed  to  file  a  motion  to  dismiss  with  prejudice  the  complaint  within  one  (1)  week 
after  the  full  payment  of  the  assessments  owed  by  House  Springs  is  received  by  the 
Commission. 

The  Agreement  also  stated  that  in  the  event  the  Commission  issued  an  order 
approving  the  Agreement,  the  parties  would  waive  their  respective  rights  in  the 
present  case  to:  (a)  call,  examine,  or  cross-examine  witnesses,  pursuant  to  Section 
536.070(2);  (b)  present  oral  argument  and  writtenbriefs,pursuanttoSection536.080.1; 
(c)havethetranscriptreadbytheCommissionpursuanttoSection536.080.2;(d)seek 
rehearing  or  reconsideration  pursuant  to  Sections  386.410,  RSMo  Supp.  1998,  and 
386.500' ;  and  (e)  seek  judicial  review  pursuant  to  Section  386.5 10. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  findings 
of  fact: 


^The  report  of  this  sale  was  filed  May  24,  1999. 

^  The  Agreement  did  not  cite  these  sections  but  instead  cited  Section  386.510,  which  was  a 
scrivener's  error. 
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House  Springs  is  a  Missouri  corporation  doing  business  as  a  public  utility 
operating  a  sewer  system  in  the  City  of  Arnold,  County  of  Jefferson,  State  of 
Missouri.  EPCO  holds  sole  control  of  House  Springs. 

The  Commission  is  obligated  to  render  a  statement  of  assessment  to  each  public 
utihty  on  or  before  July  1  and  the  amount  so  assessed  to  each  such  public  utility  shall 
be  paid  by  it  to  the  Director  of  Revenue  in  full  on  or  before  July  1 5  next  following  the 
rendition  of  such  statement,  except  that  any  such  public  utility  may  at  its  election  pay 
such  assessment  in  four  equal  installments,  pursuant  to  Section  386.370.3,  RSMo 
Supp.  1998. 

For  fiscal  year  1 997,  the  assessment  for  House  Springs  was  set  at  $  1 1 ,632. 1 3.  As 
of  the  date  of  the  complaint.  House  Springs  had  only  paid  a  total  of  $5,8 16.07  on  its 
fiscal  year  1997  assessment,  leaving  an  unpaid  balance  of  $5,816.06.  Forfiscalyear 
1998,  the  assessment  for  House  Springs  was  set  at  $  12,490.69.  As  of  the  date  of  the 
complaint.  House  Springs  had  paid  nothing  on  its  fiscal  year  1998  assessment, 
leaving  an  unpaid  balance  of  $12,490.69.  For  fiscal  year  1999,  the  assessment  for 
House  Springs  was  set  at  $27,468 .5 1 .  As  of  the  date  of  the  complaint.  House  Springs 
had  paid  nothing  on  its  fiscal  year  1999  assessment,  leaving  an  unpaid  balance  of 
$27,468.51 .  The  total  amount  at  issue,  subsequent  to  a  recalculation  by  the  Staff  of 
the  fiscal  year  1 999  assessment,  is  $4 1 ,093 .52.  The  Commission  served  proper  notice 
upon  House  Springs  of  its  fiscal  year  assessments  for  each  of  the  fiscal  years  1997, 
1998,  and  1999. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law: 

The  Commission  has  jurisdiction  over  public  utilities  operating  sewer  systems, 
pursuant  to  Sections  386.020(42),  (49),  and  386.250(4),  RSMo  Supp.  1998.  The 
Commission  is  vested  with  the  general  power  and  authority  to  estimate  the  expenses 
to  be  incurred  by  it  during  each  fiscal  year  reasonably  attributable  to  the  regulation 
of  public  utility.  In  addition,  the  Commission  is  also  vested  with  the  specific  power 
and  authority  to  separately  estimate  and  allocate  the  amount  of  expenses  directly 
attributable  to  the  regulation  of,  inter  alia,  sewer  corporations.  Section  386.370.1, 
RSMo  Supp.  1998. 

There  is  no  need  for  a  hearing.  The  requirement  of  a  hearing  has  been  fulfilled 
when  all  those  having  a  desire  to  be  heard  are  offered  an  opportunity  to  be  heard. 
If  no  party  requests  a  hearing,  the  Commission  may  determine  that  a  hearing  is  not 
necessary  and  that  the  Commission  may  make  a  decision  based  on  the  Agreement. 
SeeStateex  rel.DeffenderferEnterprises,Inc.  v.P.S.C,  776  S.W.2d494, 496(Mo.  App. 
1989). 

The  Commission  concludes  that  all  issues  were  settled  by  the  Agreement.  The 
Commission  has  the  legal  authority  to  accept  a  stipulation  and  agreement  as  offered 
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by  the  parties  as  a  resolution  of  issues  raised  in  a  case,  pursuant  to  Section  536.060, 
RSMoSupp.  1998. 

Decision 

The  Commission  has  decided  to  approve  all  the  terms  of  the  Agreement  as  being 
in  the  best  interests  of  the  parties  and  achieving  an  equitable  resolution  of  all  the 

issues. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  Missouri  Public  Service  Commission  approves  the  Stipulation  and 
Agreement  between  the  Staff  of  the  Public  Service  Commission  of  the  State  of  Missouri  and 
House  Springs  Sewer  Company,  signed  and  filed  on  May  10,  1999. 

2.  That,  in  the  event  of  the  sale  of  the  assets  of  House  Springs  Sewer  Company,  the 
company  provide,  through  an  escrow  agreement,  for  the  payment  of  all  assessments  owed  to 
the  Missouri  Public  Service  Commission.  Further,  that  House  Springs  Sewer  Company  pay 
the  said  assessments  immediately  upon  the  closing  of  such  sale,  or  at  such  time  as  the  net 
proceeds  of  the  sale  of  Imperial  Utility  Corporation's  assets  to  Rock  Creek  Public  Sewer 
District  are  distributed  to  the  owners,  whichever  occurs  first. 

3.  That  the  Staff  of  the  Missouri  Public  Service  Commission  shall  file  a  motion  to 
dismiss  with  prejudice  the  complaint  against  House  Springs  Sewer  Company  within  one  ( 1 ) 
week  after  the  full  payment  of  the  assessments  owed  by  House  Springs  Sewer  Company  is 
received  by  the  Missouri  PubUc  Service  Commission. 

4.  That  this  case  shaU  stay  open  until  the  provisions  of  paragraphs  two  (2)  and  three 

(3)  as  set  forth  immediately  above  are  fulfilled. 

5.  That  this  order  shall  become  effective  on  July  16,  1999. 

Lumpe,  Ch.,  Murray,  Schemenauer  and  Drainer,  CC,  concur 

Crumpton,  C,  absent 

Hopkins,  Senior  Regulatory  Law  Judge 


EDTTOR'S  NOTE:  The  Stipulation  and  Agreement  in  this  case  has  not  been 
published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Commission. 
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In  the  Matter  of  Tariff  Sheets  Filed  by  Missouri  Public  Service,  a 
Division  of  UtiliCorp  United  Inc.  to  Modify  its  Tariff  File  No. 
9900181  Electric  Line  Extension  Rule. 


Case  No.  ET-99-126 
Decided  July  15,  1999 


Electric  §32.  The  Commission  found  that  safety  would  not  be  affected  by  approval  of  a  tariff 
that  would  allow  independent  contractors  rather  than  utility  employees  to  do  trenching  work  for 
new  electric  lines. 

REPORT  ANDORDER 

BACKGROUND 

On  September  1 , 1998,  Missouri  Public  Service,  a  Division  of  UtiliCorp  United 
Inc.  (MPS)  submitted  tariffs  proposing  to  modify  its  electric  line  extension  rules .  The 
tariffs  bore  an  effective  date  of  October  1 , 1998.  On  September  30,  the  Commission 
suspended  the  tariff  until  July  29,  1999,  provided  notice,  and  set  an  intervention 
deadline.  By  order  dated  December  9, 1998,  the  Commission  granted  intervention  to 
Kansas  City  Power  &  Light  Company  (KCPL)  and  the  International  Brotherhood  Of 
Electrical  Workers,  Local  Union  No.  814  (Local  814).  Pursuant  to  a  schedule 
established  by  the  Commission,  testimony  and  a  hearing  memorandum  were  filed,  an 
evidentiary  hearing  held,  and  briefs  submitted. 

The  only  issue  presented  to  the  Commission  for  decision  is  whether  it  should 
approve  MPS's  proposed  line  extension  tariffs.  Both  MPS  and  the  Staff  of  the 
Commission  argue  that  it  should,  and  Local  814  argues  that  it  should  not' . 

At  the  hearing,  the  Commission  reserved  Exhibit  Numbers  1 2  and  1 3  for  two  late- 
filed  exhibits.  Exhibit  12  consisted  of  cost  calculations  related  to  the  ten  customers 
referred  to  in  the  testimony  of  MPS  witness  Vancas,  and  Exhibit  1 3  consisted  of  a 
diagram  Mr.  Vancas  drew  during  the  course  of  the  hearing.  No  obj  ections  were  made 
to  either  of  these  exhibits,  and  they  will  be  admitted. 

FINDINGS  OFFACT 

The  Commissionhas  reviewed  and  considered  all  of  the  evidence  and  arguments 
presented  by  the  various  parties.  Some  evidence  and  positions  of  parties  on  the  issue 
may  not  be  addressed  by  the  Commission.  The  failure  of  the  Commission  to  mention 
a  piece  of  evidence  or  a  position  of  a  party  indicates  that,  while  the  evidence  or 
position  was  considered,  it  was  not  foimd  relevant  or  necessary  to  the  resolution  of 
the  particular  issue. 


'  Neither  KCPL  nor  the  Office  of  the  Public  Counsel  took  a  position  on  the  issue  in  this  case. 
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Local  814  objects  to  the  tariffs  on  the  basis  of  j  ob  protection  and  safety  concerns. 
Local  8 14  believes  that  the  new  line  extension  policy  would  remove  much  of  the  work 
of  installing  services  to  new  customers  from  MPS  crews  and  give  it  to  outside 
contractors.  Local  814  believes  that  this  shift  will  result,  at  least  in  the  long  run,  in 
its  members  having  less  work  to  do. 

Local  8 14  also  believes  that  having  non-MPS  crews  do  parts  of  the  installation 
of  new  services  will  result  in  an  increase  in  mistakes  and  in  poor  installations,  which 
will  lead  to  increased  hazards  both  to  MPS  crews  and  the  general  public.  Local  8 14' s 
witness  testified  to  three  specific  mistakes  that  non-MPS  crews  have  made,  and  also 
testified  that  sometimes  non-MPS  crews  install  electric,  gas,  water  and  phone  Unes 
in  the  same  ditch. 

MPS  testified  that  its  proposed  tariff  will  ensure  that  those  responsible  for 
causing  new  costs  bear  those  costs.  It  admitted  that  non-MPS  crews  have  made 
mistakes  in  installing  services,  but  stated  that  MPS  crews  make  mistakes  too.  MPS 
believes  that,  because  under  its  proposed  policy  MPS  crews  will  do  all  the  electrical 
work  and  non-MPS  crews  will  simply  place  conduit  and  install  bases  for  meters,  safety 
will  not  be  compromised.  MPS  also  testified  that  it  does  not  plan  to  reduce  the  number 
of  workers  that  it  currently  has  on  the  payroll  if  its  tariffs  are  approved. 

The  Staff  agreed  with  MPS  that  safety  would  not  be  compromised  under  the 
proposed  tariffs.  The  Staff  also  noted  that,  if  the  tariff  was  approved,  MPS's  line 
extension  would  be  more  consistent  in  terms  of  policy  with  those  of  the  other 
regulated  electric  utilities  in  Missouri. 

The  Commission  appreciates  Local  814's  concerns  about  the  potential  for  loss 
of  jobs  and  the  possibility  of  an  increase  in  hazardous  conditions.  The  Commission, 
however,  is  satisfied  that  the  proposed  tariffs  are  not  intended  to,  andin  fact  will  not, 
cause  a  loss  of  jobs  or  an  increase  in  hazardous  conditions.  In  his  sworn  testimony 
at  the  evidentiary  hearing,  MPS  witness  Vancas  stated  that  MPS  does  not  plan  to 
reduce  the  number  of  electrical  employees  that  it  currently  has  on  the  payroll  as  a 
result  of  this  tariff  filing.  The  Commission  is  also  satisfied  that  there  will  not  be  any 
increased  risks  to  Local  814  workers  or  the  general  public  as  a  result  of  the  tariff 
changes.  Non-MPS  crews  will  not  be  laying  any  cable;  MPS  crews  will  install  the  line, 
connect  it,  and  energize  it.  Furthermore,  Local  8 14' s  witness  testified  that  both  MPS 
and  non-MPS  crews  make  mistakes  that  can  impact  safety. 

The  Commission  finds  that  approving  MPS '  s  proposed  line  extension  tariffs  is 
in  the  public  interest.  The  new  policy  will  more  closely  assess  costs  to  those  who 
cause  them  than  the  current  policy.  Furthermore,  it  will  do  so  without  compromising 
the  safety  of  workers  or  the  general  public,  and  without  a  reduction  of  MPS '  s  work 
force. 

CONCLUSIONS  OFLAW 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law. 
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UtiliCorp  United  Inc.  d/b/a  Missouri  Public  Service  is  a  public  utility  engaged 
in  the  provision  of  electric  service  to  the  general  public  in  the  state  of  Missouri  and, 
as  such,  is  subject  to  the  general  jurisdiction  of  the  Missouri  Public  Service 
Commission  pursuant  to  Chapters  386  and  393,  RSMo  1994. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  tariffs  filed  by  Missouri  Public  Service,  a  Division  of  UtiliCorp  United  Inc. 
(MPS)  on  September  1, 1998,  and  assigned  tariff  number  9900181,  are  approved  for  service 
on  and  after  July  29,  1999. 

2.  That  late-filed  Exhibits  12  and  13  are  admitted. 

3.  That  all  motions  not  previously  ruled  upon  by  the  Commission  in  this  case  are 
hereby  denied  and  all  objections  not  previously  ruled  upon  are  hereby  overruled. 

4.  That  this  order  shall  become  effective  on  July  29,  1999. 

Lumpe,  Ch.,  Murray  and  Drainer,  CC,  concur  and  certify  compliance  with  the 
provisions  of  Section536.080,  RSMo  1994.  Crumptonand  Schemenauer,  CC,  absent 

Mills,  Deputy  Chief  Regulatory  Law  Judge 


In  the  Matter  of  the  Application  of  Southern  Union  Company  for 
Authority  to  Acquire  up  to  and  Including  Five  Percent  (5  % )  of 
the  Common  Stock  of  Pennsylvania  Enterprises,  Inc.* 

Case  No.  GM-2000-49 
Decided  July  29,  1999 


Gas  §6.  The  Commission  approved  an  application  from  a  gas  company  to  immediately  acquire 
up  to  five  percent  of  the  outstanding  common  stock  of  an  out-of-state  gas  company  in  anticipation 
of  a  pending  merger,  but  only  with  certain  conditions,  requested  by  the  Staff  of  the  Commission, 
designed  to  protect  the  company's  Missouri  ratepayers. 

ORDERAPPROVINGAPPLICATIONWrraADDmONALCONDmONS 

On  July  20, 1999,  Southern  Union  Company  (Southern  Union)filedanappUcation 
with  the  Commission  requesting  authority  to  acquire  up  to  and  including  five  percent 
of  the  common  stock  of  Pennsylvania  Enterprises,  Inc.  (PNT).  In  a  companion  case, 
case  number  GM-2000-43,  Southern  Union  has  requested  authority  to  complete  a 
merger  with  PNT.  Southern  Union  wishes  to  immediately  purchase  a  portion  of  the 
stock  of  PNT  for  the  purpose  of  mitigating  the  pricing  effect  of  possible  arbitrage 
trading  in  PNT  shares  prior  to  the  time  of  closing  of  the  merger.  Along  with 
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its  Application,  Southern  Union  filed  a  motion  requesting  expedited  consideration 
of  this  application  to  permit  the  proposed  transactions  to  occur  no  later  than  July  3 1 . 
Southern  Union  requested  that  the  Commission  issue  its  order  approving  its 
application  no  later  than  July  30,  bearing  an  effective  date  of  the  date  of  issuance. 

On  July  29,  the  Commission's  Staff  filed  a  recommendation  regarding  the 
application  of  Southern  Union.  Staff  recommends  that  the  Commission  reject  the 
application  as  submitted.  Staff  indicates  that  its  review  of  the  Application  and 
discussions  with  Southern  Union  representatives  indicate  that,  as  filed,  the  Appli- 
cation does  not  provide  sufficient  specific  undertakings  by  Southern  Union  to 
ensure  that  the  investments  authorized  by  this  order  is  not  detrimental  to  the  public 
interest  in  Missouri.  Staff  indicates  that  in  rate  case  proceedings.  Southern  Union 
has  consistently  taken  the  position  that  its  capital  structure  is  highly  leveraged  and 
because  of  this  its  shareholders  deserve  a  risk  premium  on  return  on  equity.  The 
Application  indicates  that  Southern  Union  intends  to  borrow  even  more  money  for 
this  request,  which  will  increase  its  leverage  and  exacerbate  the  risk  premium 
argument. 

Staff  further  states  that  in  its  Application  Southern  Union  shows  a  pro  forma 
financial  scenario.  This  scenario  shows  Southern  Union  losing  money  because  it  is 
borrowing  $  1 2  million  at  5 .5%,  yet  only  earning  3 .97%  on  its  investment.  Furthermore, 
Southern  Union  fails  to  show  a  scenario  in  which  its  offer  does  not  result  in  a  business 
combination  with  PNT.  If  the  business  combination  between  Southern  Union  and 
PNT  does  not  occur,  the  stock  price  could  retreat  and  Southern  Union  would  be 
forced  to  liquidate  its  position  at  a  loss.  Southern  Union's  failure  to  recognize  the 
negative  consequences  of  this  scenario  also  results  in  a  failure  to  take  precautions 
to  ensure  that  this  action  is  not  detrimental  to  the  public  interest  in  Missouri. 

While  Staff  recommends  rejection  of  the  Application,  it  also  states  that  if  the 
Commission  does  approve  the  Application  it  do  so  only  on  certain  conditions.  The 
Commission  recognizes  the  concerns  expressed  in  Staff  s  recommendation.  How- 
ever, the  Commission  is  not  willing  to  reject  the  Application  on  the  basis  of  those 
concerns.  The  Commission  will  approve  the  Application  but  only  with  the  additional 
conditions  recommended  by  Staff  and  set  forth  in  this  order. 

mS  THEREFORE  ORDERED: 

1.  That  the  Application  filed  by  Southern  Union  Company  for  authority  to  acquire 
up  to  five  percent  (5%)  of  the  outstanding  common  stock  of  Pennsylvania  Enterprises,  Inc. 
prior  to  and  in  anticipation  of  the  closing  of  the  merger  is  approved  subject  to  the  additional 
conditions  set  forth  in  this  order. 

2.  That  Southern  Union  Company  shall  be  required  to  file  complete  financial 
documentation,  concurrent  to  the  action,  for  each  investment,  including,  but  not  limited  to, 
methods  of  finance,  overall  cost  of  the  transaction,  interest  rate  of  borrowed  funds,  source  of 
equity  invested,  and  correspondence  with  brokers  and  investment  firms .  This  documentation 
will  include  dated  buy  and  sell  orders  for  the  specific  investment. 
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3.  That  Southern  Union  Company  shall  be  required  to  file  monthly  financial  invest- 
ment reports  of  the  current  status  of  all  investments  and  investment  activity.  Content  of  these 
reports  shall  include  (but  is  not  limited  to)  initial  investment,  current  carrying  value,  any 
activity  such  as  stock  splits,  dates  of  sale,  etc. 

4.  That  Southern  Union  Company  must  undertake  to  capture,  retain  and  make 
available  to  regulatory  authority  the  raw  data  needed  to  capture  all  direct  and  indirect  costs 
associated  with  the  investments  authorized  by  this  order.  Southern  Union  Company  shall, 
at  a  minimum,  maintain:  a  list  of  all  persons  involved  in  the  investments  authorized  by  this 
order;  support  personnel  involved  in  the  investments  authorized  by  this  order;  the  time  spent 
by  those  personnel  on  the  investments  authorized  by  this  order;  and  a  list  of  all  other  expenses 
incurred  by  Southern  Union  Company  on  the  investments  authorized  by  this  order.  Such  other 
expenses  shall  include  but  not  be  limited  to  consultants,  conmiunications,  travel  and  debt  costs. 
Southern  Union  Company  must  file  a  report  within  30  days  of  the  Commission's  order 
detailing  the  information  that  it  presently  has  captured  and  the  procedures  it  will  use  to  capture 
this  information  in  the  future.  Such  information  must  be  maintained  and  made  available  through 
the  completion  of  Southern  Union  Company's  next  rate  case. 

5.  That  Southern  Union  Company  will  represent  that  the  investments  authorized  by 
this  order  will  not  affect  the  funding  for  the  construction  budget  of  its  Missouri  Gas  Energy 
(MGE)  operating  division  for  this  fiscal  year  nor  MGE's  operational  expenses  necessary  to 
provide  safe  and  adequate  service.  Further,  Southern  Union  Company  must  demonstrate  that 
next  year's  construction  budget  for  MGE  will  not  be  affected  by  this  Project.  This 
demonstration  will  include  MGE' s  commitment  to  its  safety  program  for  the  year  ending  June 
30,  2000.  Southern  Union  Company  must  agree  that  to  meet  its  construction  obligations  it 
will,  if  necessary,  Uquidate  a  portion  of  the  investments  authorized  by  this  order  to  meet  its 
obligations. 

6.  That  Missouri  ratepayers  will  suffer  no  adverse  effects  from  any  initial  investment 
or  losses  suffered  on  such  investments  through  either  an  amortization  of  said  losses  directly 
to  the  operating  income  of  MGE  or  via  reduction  in  retained  earnings  due  to  such  losses. 
Southern  Union  Company '  s  capital  structure  (actual  dollar  levels  and  percentage  levels)  will 
not  be  affected  by  losses  on  investments  in  determining  the  appropriate  rate  of  return  in  the 
future.  In  order  to  ensure  that  the  investments  authorized  by  this  order  are  not  detrimental 
to  the  public  interest.  Southern  Union  Company  must  specify,  in  a  report  filed  within  30  days 
of  this  order,  the  steps  that  it  will  take  to  insulate  Missouri  ratepayers  from  such  possible 
results. 

7.  That  Southern  Union  Company  and  MGE  will  not  seek  an  increase  to  its  requested 
Return  on  Equity  or  overall  Rate  of  Return,  for  Missouri  operations,  due  to  factors  of,  or  related 
to,  actual  leverage,  percentage  of  leverage  in  the  capital  structure,  risk  associated  with  leverage, 
changes  in  cash  or  cash  working  capital  or  any  other  real  or  perceived  changes  in  risk  profile 
due  to  these  investments.  Also,  any  adverse  effects  on  Southern  Union  Company's  cost  of 
debt  will  not  be  included  in  the  calculation  of  Missouri-jurisdiction  Rate  of  Return  or  cost  of 
service.  No  adverse  effect  of  the  investments  authorized  by  this  order  will  be  included  in 
capitalization  of  AFUDC  in  Southern  Union  Company's  rate  base  and/or  under  presently 
authorized  AAOs.  If  the  investments  authorized  by  this  order  require  interim  financing, 
Southern  Union  Company  will  assign  its  lowest  cost  debt  to  regulated  projects,  and  higher 
cost  debt  to  unregulated  projects. 
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8.  That  for  purposes  of  determining  tiie  appropriate  level  of  equity  balances,  the  term 
ownership  equity  shall  be  defined  as  those  funds  or  securities,  which  have  the  most  subordinate 
claim  against  the  assets  of  Southern  Union  Company  as  compared  to  all  other  securities  or 
claims  upon  the  assets  of  Southern  Union  Company.  Owner's  equity  does  not  include 
securities  such  as  long  term  debt  instruments,  hybrid  equity  securities  such  as  SUC's  trust 
originated  preferred  securities,  preferred  stock,  or  short-term  debt. 

9.  That  nothing  in  this  order  shall  be  considered  as  a  finding  by  the  Commission  that 
the  merger  transaction  proposed  in  Case  No.  GM-2000-43  is  consistent  with  the  public 
interest. 

10.  That  this  order  shall  become  effective  on  July  30,  1999. 

Lumpe,  Ch.,  Murray,  Schemenauer,  andDrainer,  CC,  concur 
Crumpton,  C,  absent 

Woodruff,  Regulatory  Law  Judge 


Staff  of  the  Missouri  Public  Service  Commission,  Complainant,ys. 
Long  Distance  Services,  Inc.  Respondent. 


Case  No.  TC-98-337 
Decided  July  29,  1999 


Telecommunications  §33.  The  Commission  approved  a  stipulation  and  agreement  that 
resolved  a  complaint  brought  by  the  Staff  of  the  Commission  against  a  telephone  company  for 
switching  the  authorized  long  distance  service  provider  of  some  400  Missouri  citizens  to  the 
company  without  the  citizens'  knowledge  or  consent  in  violation  of  Sections  392.200(3)  and 
392.240(2),  RSMo. 

ORDER  APPROVING  STIPULATION  AND  AGREEMENT 

On  February  9, 1998,  the  Staff  of  the  Public  Service  Commission  (Staff)  filed  a 
complaint  against  Long  Distance  Services,  Inc.  (LDSI).  The  complaint  alleged  that 
approximately  four  hundred  Missouri  citizens  had  filed  complaints  against  LDSI 
alleging  that  it  had  "slammed"  each  citizen  by  switching  the  citizen' s  authorized  long 
distance  service  provider  to  LDSI  without  the  citizen's  knowledge  or  consent  in 
violation  of  Sections  392.200(3)  and  392.240(2)  RSMo.  Staff  s  complaint  asks  that  the 
Commission  revoke  LDSI's  certificate  of  service  authority  to  provide  intrastate 
interexchange  telecommunications  services  and  authorize  the  Office  of  the  General 
Counsel  to  seekthemaximumpenal  ties  allowed  under  Sec  tion386. 600,  RSMo  (1994). 

OnFebruary  11, 1999,theCommissionnotifiedLDSIofthecomplaintbyissuing 
a  Notice  of  Complaint.  An  Amended  Notice  of  Complaint  was  issued  on  March  6, 
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1998.  LDSI  filed  its  Answer  and  a  Statement  of  Affirmative  Defenses  on  March  10, 
1998.  On  May  14,  1998,  the  Commission  issued  an  Order  Adopting  Procedural 
Schedule  that  directed  the  parties  to  prefile  testimony  and  set  the  complaint  for 
hearing  on  September  22  and  23, 1998. 

Testimony  filed  by  Staff  indicated  that  during  the  course  of  its  investigation. 
Staff  became  aware  thatLDSI  was  involvedin  bankruptcy  proceedings  in  the  United 
States  Bankruptcy  Court,  Eastern  District  of  Michigan.  Staff  also  learned  that  LDSI 
was  engaged  in  negotiations  with  the  attorneys  general  from  several  states  regarding 
resolution  of  slamming  complaints.  LDSI  sought  through  those  negotiations  to  be 
able  to  continue  to  offer  long  distance  telecommunications  service  during  and 
following  its  bankruptcy. 

In  order  to  allow  the  attorneys  general  and  LDSI  to  finaUze  their  settlement 
negotiations,  the  procedural  schedule  was  amended  by  the  Commission  to  provide 
for  an  evidentiary  hearing  on  October  13,  1998.  Subsequently  the  procedural 
schedule,  including  the  scheduled  hearing,  were  suspended  by  order  of  the  Commis- 
sion. Again,  this  action  was  taken  to  allow  the  attomeys  general  and  LDSI  more  time 
to  complete  their  negotiations. 

On  June  28, 1999,  Staff,  the  Office  of  the  PubUc  Counsel  (Public  Counsel)  and 
LDSI  filed  a  stipulation  and  agreement.  The  stipulation  and  agreement  represents 
that  on  March  8,  1999,  LDSI  and  the  attorneys  general  of  Missouri,  Alabama, 
Arkansas,  Georgia,  Illinois,  Indiana,  New  York,  Ohio  and  Tennessee  filed  a  unani- 
mous bankruptcy  settlement  agreement  that  was  approved  by  the  Bankruptcy  Court. 
Staff  received  a  final  copy  of  the  bankruptcy  settlement  agreement  on  May  2 1 , 1 999 . 

The  stipulation  and  agreement  represents  that  the  bankruptcy  settlement 
agreement,  among  other  things,  will:  a)  settle  all  slamming  complaints  previously 
lodged  against  LDSI;  b)  allow  LDSI  to  continue  offering  long  distance  telecommu- 
nications service  during  and  following  its  bankruptcy;  c)  require  LDSI  to  release 
$2,750,000  into  a  restitution  fund  to  be  distributed  by  the  attorneys  general  to 
reimburse,  to  the  extent  possible,  the  slammed  citizens  who  filed  complaints;  and  d) 
require  LDSI  to  institute  stringent  verification  methods  to  ensure  that  any  and  all 
customer  requests  for  LDSI' s  services  are  valid.  LDSI  agreed  to  comply  with  all  terms 
of  the  bankruptcy  settlement  agreement  and  this  stipulation  and  agreement.  In  the 
event  that  LDSI  violates  the  terms  of  either  the  bankruptcy  settlement  agreement  or 
the  stipulation  and  agreement,  LDSI  will  automatically  relinquish  its  interexchange 
certificate  for  cancellation  and  its  tariffs  will  automatically  be  revoked.  In  addition, 
the  stipulation  and  agreement  provides  for  institution  of  additional  sanctions  if  the 
Missouri  Attorney  General' s  Office  orthe  Commission  receive  any  new  complaints 
againstLDSI. 

The  stipulation  and  agreement  also  represents  that  LDSI  maintains  that  it  will 
not  be  able  to  pay  the  large  monetary  refund  called  for  under  the  bankruptcy 
settlement  agreement  unless  it  can  continue  to  operate  as  a  long  distance  carrier  in 
Missouri  and  several  other  key  states.   Therefore,  the  bankruptcy  settlement 
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agreement  is  conditioned  upon  this  Commission  accepting  the  terms  of  this  stipu- 
lation and  agreement,  thereby  allowing  LDSI  to  remain  in  business. 

The  stipulation  and  agreement  also  provides  that  within  10  business  days 
following  the  filing  of  the  stipulation  and  agreement.  Staff  was  to  file  amemorandum 
explaining  its  rationale  for  entering  into  this  stipulation  and  agreement.  The  other 
parties  to  the  agreement  were  then  allowed  an  additional  five  business  days  in  which 
to  file  aresponse  to  Staff' s  memorandum.  Staff  filed  its  memorandum  on  July  7, 1999. 
No  other  party  filed  a  response  to  Staffs  memorandum. 

Staff's  memorandum  indicates  that  approval  of  the  stipulation  and  agreement 
and  the  resulting  implementation  of  the  bankruptcy  settlement  agreement  will  be  in 
the  best  interest  of  Missouri  customers  slammed  by  LDSI  and  will  effectively  guard 
against  future  slamming  incidents.  The  stipulation  and  agreement  requires  LDSI  to 
place  $2,750,000  into  a  restitution  fiind  to  compensate  the  customers  whom  it 
slammed.  If  the  Commission  does  not  approve  the  stipulation  and  agreement,  LDSI 
would  likely  convert  its  bankruptcy  petition  into  a  Chapter  7,  liquidation  plan  and  the 
slammed  customers  would  be  merely  unsecured  creditors  and  likely  would  not  be  able 
to  recover  any  compensation. 

In  the  stipulation  and  agreement,  the  parties  waived  their  rights  to  present 
testimony,  cross-examine  witnesses,  present  oral  argument  or  briefs,  have  the 
transcript  read  by  the  Commission  and  tojudicial  review,  if  the  Commission  accepts 
the  proposed  stipulation  and  agreement.  The  Commission  has  the  legal  authority  to 
accept  a  stipulation  and  agreement  as  offered  by  the  parties  as  a  resolution  of  issues 
raised  in  this  case,  pursuant  to  Section  536.060,  RSMo  Supp.  1998. 

The  requirement  for  a  hearing  is  met  when  the  opportunity  for  hearing  has  been 
provided  and  no  proper  party  has  requested  the  opportunity  to  present  evidence. 
State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v.  Public  Service  Commission, 
776  S.W.2d494, 496  (Mo.  App.  1989).  Since  no  one  has  requested  a  hearing  in  this 
case,  the  Commission  may  grant  the  relief  requested  based  on  the  stipulation  and 
agreement. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  stipulation  and  agreement  filed  on  June  28, 1999  by  the  Staff  of  the  Public 
Service  Commission,  the  Office  of  the  Public  Counsel  and  Long  Distance  Services,  Inc.  is 
hereby  approved  (See  Attachment  A). 

2.  That  this  order  shall  become  effective  on  August  10,  1999. 
Lumpe,  Ch.,  Murray,  andDrainer,  CC,  concur 
Schemenauer,  C,  dissents  Crumpton,  C,  absent 

Woodruff,  Regulatory  Law  Judge 
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EDITOR'S  NOTE:  The  Stipulation  and  Agreement  in  this  case  has  not  been 
published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Commission. 


In  the  Matter  of  the  Petition  of  Sprint  Communications  Company, 
L.P.,  for  Arbitration  of  Unresolved  Interconnection  Issues  Re- 
garding xDSL  with  Southwestern  Bell  Telephone  Company.* 


Case  No.  TO-99-461 
Decided  August  3,  1999 


Telecommunications  §46.4.  Where  parties  could  not  agree  on  appropriate  rates  for  line 
conditioning  with  respect  to  loops  to  be  used  for  xDSL  services  and  sought  arbitration  from  the 
Commission,  the  Commission  established  rates  based  upon  the  evidence  adduced  by  the  parties. 

APPEARANCES 

Linda  K.  Gardner,  Esq. ,  Counsel,  5454  West  1 10th  Street,  OverlandPark,  Kansas 
662 1 1 ,  for  Sprint  Communications  Company  L.P. 

Katherine  Swaller,  Esq.,  Counsel,  One  Bell  Center,  Suite  3536,  St.  Louis, 
Missouri  63 1 0 1 ,  for  Southwestem  Bell  Telephone  Company. 

Penny  G.  Baker,  Esq.,  Deputy  General  Counsel,  and  Nathan  Williams,  Esq., 
Assistant  General  Counsel,  301  West  High  Street,  Room 530,  Jefferson  City,  Missouri 
65 1 0 1 ,  for  the  Staff  of  the  Missouri  Public  Service  Commission. 

REGULATORYLAWJUDGE:    Kevin  A.  Thompson,  Deputy  Chief. 

ARBITRATION  ORDER 
Procedural  History 

On  April  13,  1999,  Sprint  Communications  Company,  L.P.  (Sprint),  filed  its 
petition  for  arbitration  with  the  Commission  pursuant  to  the  Telecommunications  Act 
of  1996  (the  Act)  and  Section  386.230  of  the  Revised  Statutes  of  Missouri.' 


*The  Commission,  in  an  order  issued  on  September  14, 1999,  denied  a  rehearing  in  this  case. 
In  an  order  issued  on  October  18,  1999,  the  Commission  extended  the  time  to  file  the 
interconnection  agreement  to  October  28, 1999. 

'AU  references  herein  to  the  Revised  Statutes  of  Missouri  (RSMo),  unless  otherwise 
specified,  are  to  the  revision  of  1994. 
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The  petition  asks  the  Commission  to  arbitrate  issues  related  to  the  amendment  of 
Sprint's  existing  interconnection  agreement  with  Southwestern  Bell  Telephone 
Company  (S  WBT)  to  add  language  regarding  xDSL  services.  Specifically,  the  parties 
are  unable  to  agree  on  the  pricing  of  certain  of  those  services. 

On  April  15, 1999,  the  Commission  issued  a  Notice  of  Petition  for  Arbitration, 
making  S  WBT  a  party,  directing  that  a  copy  of  the  petition  be  served  upon  SWBT 
by  the  Commission' s  Records  Department,  and  setting  May  1 0, 1 999,  as  the  date  by 
which  SWBT' s  response  to  the  petition,  if  any,  must  be  filed.  On  that  day,  SWBT 
filed  its  motion  seeking  an  extension,  up  to  and  including  May  1 7, 1 999,  within  which 
to  file  its  response  to  Sprint's  petition.  SWBT  filed  its  response  to  the  petition  for 
arbitration  on  May  17, 1999,  and  the  Commission  granted  the  requested  extension 
on  May  18, 1999. 

A  prehearing  conference  was  held  on  June  11,1 999.  The  parties  jointly  filed  a 
proposed  procedural  schedule  on  June  18,1 999,  which  the  Commission  adopted  by 
order  issued  on  June  22,  1999.  Also  on  June  22,  1999,  at  the  request  of  the  parties, 
the  Commission  adopted  its  standard  protective  order.  On  June  23,  1999,  the 
Commission  directed  the  Staff  of  the  Missouri  Public  Service  Commission  (Staff)  to 
participate  as  a  party  herein. 

Sprint  and  SWBT  filed  Direct  Testimony  on  June  25, 1 999,  and  Rebuttal  Testi- 
mony and  Position  Statements  on  July  2,  1999.  Staff  filed  Rebuttal  Testimony  on 
July  2, 1999.  An  evidentiary  hearing  was  held  on  July  9, 1999,  at  the  Commission's 
offices  in  Jefferson  City,  Missouri.  All  parties  were  represented  at  the  evidentiary 
hearing.  Thereafter,  the  parties  filed  Briefs  and  Proposed  Findings  of  Fact  and 
Conclusions  of  Law  on  July  20, 1999. 

At  the  hearing,  SWBT  requested  the  Commission  to  take  notice  of  documents 
describedas  Administrative  Advisory  Staff  (AAS)  Reports  1  and  2.  There  being  no 
objections,  the  Commission  agreed  to  take  notice  of  these  items.  In  fact,  they  are 
volume  1  and  volume  2  ofthe  Costing  and  Pricing  Report  prepared  by  the  Arbitration 
Advisory  Staff  of  the  Missouri  Public  Service  Commission.  Volume  1  is  a  highly 
confidential  document  contained  in  the  record  of  Case  Nos .  TO-97-40  and  TO-97 -67 . 
Volume  2  is  a  highly  confidential  document  contained  in  the  record  of  Case 
No.  TO-98  -115.  The  Commission,  as  requested,  makes  these  items  part  of  the  record 
of  this  matter  as  Exhibits  15  and  16,  respectively. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission  has  considered  all  of  the  competent  and 
substantial  evidence  upon  the  whole  record  in  order  to  make  the  following  findings 
of  fact.  The  Commission  has  also  considered  the  positions  and  arguments  of  all  the 
parties  in  making  these  findings.  Failure  to  specifically  address  a  particular  item 
offered  into  evidence  or  a  position  or  argument  made  by  a  party  does  not  indicate 
that  the  Commission  has  not  considered  it.  Rather  the  omitted  material  was  not 
dispositive  of  the  issues  before  the  Commission. 
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TheTelecommunicationsActof  1996(theAct),  at47  U.S.C.  §  25 1(c)(3), imposes 
a  duty  on  incumbent  local  exchange  carriers  (ILECs)  to  provide  "nondiscriminatory 
access  to  network  elements  on  an  unbundled  basis  at  any  technically  feasible  point 
on  rates,  terms,  and  conditions  that  are  just,  reasonable,  and  nondiscriminatory  [.]" 
Where  carriers  are  unable  to  resolve  these  issues  through  negotiation,  the  Act 
authorizes  the  parties  involved  to  seek  resolution  from  a  State  Commission  by 
arbitration.  Act,§  252(b).  TheStateCommissionis  authorized  to  "establish  anyrates 
for  interconnection,  services,  or  network  elements";  which  rates  must  be  cost-based 
and  nondiscriminatory  and  "may  include  a  reasonable  profit."  Act,  §  252(c)(2)  and 
(d)(1). 

Sprint  seeks  access  to  certain  unbundled  network  elements  (UNEs)  belonging 
to  SWBT  in  order  to  provide  various  types  of  rapid  data  transmission  and  reception 
services.  These  services  are  all  species  of  Digital  Subscriber  Lines  and  are  referred 
to  by  four-letter  acronyms  ending  in  "DSL,"  hence,  as  a  group,  they  are  referred  to 
as  "xDSL"  services.  The  UNEs  to  which  Sprint  seeks  access  are  copper  wire  loops 
no  more  than  18,000  feet  in  length.^  The  dispute  herein  arises  because  some  of  these 
loops  will  require  "conditioning"  before  they  can  be  used  for  xDSL  services.  This 
conditioning  entails  the  removal  of  certain  devices  which  enhance  the  use  of  the 
loops  in  the  transmission  of  voice  communications  but  which  interfere  with  xDSL 
services.  These  devices  are  load  coils,  repeaters,  and  bridged  taps,  and  they  are 
collectively  referred  to  as  "interferors." 

The  dispute  centers  on  the  cost  of  the  conditioning.  SWBT  maintains  that  it  will 
incur  costs  in  the  removal  of  these  interferors,  which  it  would  not  undertake  but  for 
Sprint's  request,  and  that  the  Act  guarantees  that  it  will  recover  its  costs.  Sprint 
responds  that  it  should  not  have  to  pay  for  any  conditioning  because  such  interferors 
should  not  be  present  on  loops  of  the  specified  length.  Sprint  also  argues  that,  if  it 
must  pay  something,  then  the  charges  proposed  by  SWBT  must  be  reduced  because 
those  charges  are  inflated.  Both  sides  offered  expert  testimony  as  to  the  amount  and 
type  of  effort  involved  in  performing  line  conditioning. 

Line  conditioning  involves  several  steps.  First,  SWBT  must  review  its  records 
to  determine  whether  or  not  the  loop  in  question  requires  conditioning  at  all.  If  it  does, 
SWBT  must  do  further  research  to  precisely  identify  and  locate  each  interferor.  A 
technician  must  travel  to  the  site  of  each  interferor,  access  the  desired  loop,  and  then 
remove  or  disconnect  the  interferor.  These  activities  undeniably  result  in  real  costs 
to  SWBT.  The  Act  requires  that  just  and  reasonable  prices  for  access  to  UNEs  be 
based  on  costs  and  be  nondiscriminatory.  Act,  §  252(d)(1).  Thus,  the  Conmiission 
cannot  adopt  Sprint's  suggestion  that  no  charge  be  made  for  conditioning. 


^The  parties  interchangeably  used  the  figures  17,500  and  18,000. 
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SWBT' s  present  network  is  the  end  product  of  a  lengthy  evolution.  Some  of  the 
loops  in  question  contain  interferors  because  they  were  constructed  prior  to  the 
development  of  modern  network  standards.  Some,  perhaps  most  of  the  loops  in 
question,  are  recovered  segments  of  once  longer  loops.  As  fiber  optic  cable  has  been 
extended  out  from  the  central  offices,  copper  loops  18,000  feet  long  have  been 
recovered.  These  loops  contain  interferors  that  were  necessary  to  serve  the  original 
copper  loop  longer  than  18,000  feet.  SWBT  states  that  it  would  not  remove  these 
interferors  but  for  Sprint' s  request.  Therefore,  Sprint  must  pay  the  cost  involved,  if 
any,  in  conditiorring  these  loops. 

The  parties  differ  sharply  in  their  estimates  of  those  costs.  Sprint  contends  that 
the  conditioning  process  need  not  consume  as  many  hours  as  SWBT  estimates. 
Sprint  argues,  for  example,  that  SWBT  will  require  it  to  pay  twice  for  the  work  involved 
in  identifying  and  locating  the  interferors  on  a  loop.  Sprint  also  argues  that  SWBT 
has  calculated  its  conditioning  charges  based  on  the  removal  of  three  load  coils  from 
a  loop  when  only  two  need  be  removed  and  that  SWBT  is  requiring  it  to  pay  for  too 
much  travel  time.  Sprint  offers  its  own  estimates  of  the  cost  involved  in  conditioning 
a  loop.  However,  the  Commission  finds  Sprint's  figures  to  be  unpersuasive.  For 
example.  Sprint  does  not  offer  competing  evidence  as  to  the  number  of  hours  typically 
required  for  load  coil  removal  based  on  its  own  experience,  but  criticizes  SWBT' s 
estimate  on  the  grounds  that  Sprint's  technicians  can  complete  allegedly  more 
difficult  work  in  less  time.  Sprint  does  not  show  that  it  can  complete  the  same  work 
in  less  time. 

Finally,  Sprint  suggests  that  SWBT  will  use  the  opportunity  offered  by  each  loop 
conditioning  episode  to  condition  all  25  loops  in  the  binder  group  containing  the  loop 
desired  by  Sprint  and  that  Sprint  should  therefore  only  pay  a  fraction  of  the  cost 
incurred  in  the  conditioning .  However,  SWBT  denies  that  it  will  or  should  do  so.  This 
suggestion  must  be  rejected  as  well. 

The  Commission  finds  the  testimony  offered  by  SWBT  as  to  the  costs  it  incurs 
in  performing  loop  conditioning  to  be  generally  persuasive.  Nevertheless,  some 
adjustment  to  SWBT' s  cost  estimates  is  appropriate.  The  record  shows  that  SWBT' s 
ADSL  tariff  provides  for  an  up-front,  non-recurring  charge  of  $900 to  retail  customers 
desiring  ADSL  service  from  SWBT  on  a  loop  that  requires  any  amount  of  condition- 
ing. The  $900  charge  was  based  on  a  weighted  average  derived  from  the  s  ame  figures 
that  SWBT  proposed  to  charge  Sprint  forremoving  individual  interferors.  SWBT  has 
therefore  established  a  retail  cost  for  conditioning  a  loop  for  provision  of  ADSL 
service.  A  wholesale  discount  rate  of  19.2  percent  was  established  in  the  AT&T/ 
MCl/SWBT  arbitration  (Case  Nos.  TO-97-40  and  TO-97-67)  and  the  BroadSpan 
arbitration  (Case  No.  TO-99-370).  The  Commission  will  reduce  the  conditioning 
charges  proposed  by  SWBT  to  be  charged  to  Sprint  by  19.2  percent. 

SWBT  proposed  to  charge  Sprint  the  following  non-recurring  charges  for 
disconnecting  interfering  devices: 
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Removal  of  Repeater  Option  $358.30 

Additional — same  time  &  location  $  17.00 

Removal  of  Bridged  Tap  Option  $599.25 

Additional — same  time  &  location  $  30.00 

Removal  ofLoad  Coil  Option  $987.35 

Additional — same  time  &  location  $  22.50 


When  the  19.2  percent  wholesale  discount  is  applied  to  those  figures  the  result 
is  the  following: 


Removal  of  Repeater  Option 

$358.30  - 

■    $68.79  = 

=  $289.51 

Additional — 

$17.00  - 

■    $  3.26  = 

=    $  13.74 

Removal  of  Bridged  Tap  Option 

$599.25  - 

$115.06  = 

=  $484.19 

Additional — 

$30.00  - 

■    $  5.76  = 

=    $  24.24 

Removal  of  Load  Coil  Option 

$987.35  - 

■    $189.57  = 

=  $797.78 

Additional — 

$22.50  - 

■    $  4.32  = 

=  $18.18 

SWBT  will  be  allowed  to  charge  Sprint  these  amounts  for  the  removal  of 
interferors  onloops  between  12,000  and  1 8,000  feet  in  length,  except  that,  the  charge 
for  conditioning  shall  in  no  case  exceed  SWBT's  established  retail  price  for 
conditioning  less  the  19.2  percent  discount,  that  is,  $727.20.  Thus,  Sprint  will  never 
pay  more  than  $727.20  for  line  conditioning,  but  may  pay  less,  depending  on  the 
particular  interferors  that  must  be  removed  from  a  particular  line. 

Conclusions  of  Law 

The  Missouri  Public  Service  Conrniission  has  arrived  at  the  following  Conclu- 
sions of  Law: 

SWBT  and  Sprint  are  each  a  "teleconmiunications  company"  and  a  "pubUc 
utility"  within  the  intendments  of  Section  386.020(32)  and  (42),  RSMo  Supp.  1998, 
and  therefore  subject  to  the  j  urisdiction  of  this  Commission  pursuant  to  Chapters  386 
and  392,  RSMo.  SWBT  and  Sprint  are  duly  licensed  and  certificated  teleconomuni- 
cations  carriers.  SWBTprovides  telecommunications  services  as  an  incumbent  local 
exchange  carrier.  Sprint  is  a  competitive  local  exchange  carrier  (CLEC)  as  well  as  an 
intrastate  and  interstate  interexchange  carrier.  SWBT  and  Sprint  are  parties  to  an 
interconnection  agreement  approved  by  the  Missouri  PubUc  Service  Commission  on 
September  15, 1998,  in  Case  No.  TO-99-1. 

The  Commission  is  authorized  by  Section  252(b)  of  the  Teleconamunications  Act 
of  1996,  to  arbitrate  open  issues  between  telecommunications  carriers  seeking  to 
access  UNEs  of  an  incumbent  local  exchange  carrier,  resolving  each  such  issue  by 
imposing  appropriate  conditions  as  required  to  implement  Section  252(c)  of  the  Act. 
SWBT  is  an  incumbent  local  exchange  carrier  (ILEC)  within  the  intendments  of  the 
Act.  Act,  §  251(h)(1). 
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The  Commission's  arbitration  jurisdiction  is  dependent  upon  invocation  by  a 
partytothenegotiations"[d]uringtheperiodfromthe  135*tothe  160*  day  (inclusive) 
after  the  date  on  which  an  incumbent  local  exchange  carrier  receives  a  request  for 
negotiation underthissection[.]"  Act,  §  252(b)(1).  SWBTreceived  Sprint's  request 
for  negotiations  on  November  4, 1998.  Thereafter,  on  April  13, 1999,  the  160*  day 
following  November  4,  1998,  Sprint  filed  its  petition  seeking  arbitration  by  this 
Commis  sion.  The  Connmission  concludes  that  its  arbitration  jurisdiction  was  timely 
invoked  in  this  case. 

The  Commission' s  duty  in  an  arbitration  is  to  "resolve  eachissue ...  by  imposing 
appropriate  conditions  as  required  to  implement  subsection  (c)  upon  the  parties  to 
the  agreement[.]"  Act,  §  252(b)(4)(C) .  The  Commission  must  complete  the  resolution 
of  any  unresolved  issue  "not  later  than  9  months  after  the  date  on  which  the  local 
exchange  carrier  received  the  request  under  this  section."  Id.  In  this  case,  the 
Commission  must  complete  the  arbitration  by  August  4, 1999. 

In  resolving  this  matter,  the  Commission  must  comply  with  the  arbitration 
standards  set  out  at  Section  252(c)  of  the  Act,  and: 

(1)  ensure  that  such  resolution  and  conditions  meet  the 
requirements  of  section  251,  including  the  regulations  pre- 
scribed by  the  [FCC]  pursuant  to  section  251; 

(2)  establish  any  rates  for  interconnection,  services,  or 
network  elements  according  to  subsection  (d);  and 

(3)  provide  a  schedule  for  implementation  of  the  terms 
and  conditions  by  the  parties  to  the  agreement. 

The  just  and  reasonable  rates  for  network  elements  determined 
by  the  Commission  must  be  based  on  costs  and  must  be 
nondiscriminatory;  such  rates  may  also  include  a  reasonable 
profit.  Act,  §  252(d)(1). 

ITISTHEREFOREORDERED: 

1.  That  Southwestern  Bell  Telephone  Company  shall  charge  Sprint  Communications 
Company,  L.P.,  a  non-recurring  charge  for  loop  conditioning  on  loops  between  12,000  and 
1 8 ,000  feet  in  length  in  the  folio  wing  amounts,  provided  that  the  charge  for  conditioning  a  single 
line  shall  in  no  case  exceed  $727.20: 


Removal  of  Repeater  Option 

$289.51 

Additional — same  time  &  location 

$  13.74 

Removal  of  Bridged  Tap  Option 

$484.19 

Additional — same  time  &  location 

$  24.24 

Removal  of  Load  Coil  Option 

$727.20 

Additional — same  time  &  location 

$  18.18 
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2.  That  for  loops  beyond  18,000  feet  in  length,  Southwestern  Bell  Telephone 
Company  shall  develop  discrete  pricing  component  charges  consistent  in  principle  with  the 
charges  authorized  in  this  order. 

3.  That  this  order  shall  become  effective  on  August  4,  1999. 

Lumpe,  Ch.,  Crumpton  and  Schemenauer,  CC,  concur;  Drainer  and  Murray,  CC, 
dissent;  and  certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 


In  the  Matter  of  the  Application  of  Osage  Water  Company  for 
Permission,  Approval,  and  a  Certificate  of  Convenience  and 
Necessity  Authorizing  It  to  Construct,  Install,  Own,  Operate, 
Control,  Manage  and  Maintain  a  Water  System  for  the  Public 
Located  in  Parkview  Bay  Subdivision,  Osage  Beach,  Missouri. 
Osage  Beach  Fire  Protection  District,  Complainant,  v.  Osage 
Water  Company,  Respondent* 

CaseNos.  WA-98-236  &  WC-98-211 
Decided  August  10,  1999 

Water  §  2.  The  Commission  found  that  the  water  utility  applicant  met  the  five-part  test  to 
determine  if  a  certificate  of  convenience  and  necessity  should  be  granted. 

REGULATORYLAWJUDGE:  LewisR.MiUs 

REPORT  ANDORDER 

Procedural  History 

On  November  1 9, 1 997 ,  the  Osage  Beach  Fire  Protection  District  (the  District)  filed 
a  complaint  against  Osage  Water  Company  (Osage),  alleging  that  Osage  was 
providing  water  utility  service  in  an  area  known  as  the  Passover  Road  Expansion 
without  having  received  a  certificate  of  convenience  and  necessity  from  the 
Commission.  The  District  requested  that  the  Commission  order  Osage  to  stop 
providing  water  or,  in  the  alternative,  to  stop  charging  for  it' .  On  December  1 0, 1 997, 
Osage  filed  an  application  with  the  Commission  requesting  permission,  approval,  and 
a  certificate  of  convenience  and  necessity  authorizing  it  to  construct,  own,  operate 
and  maintain  a  water  system  for  the  public  located  in  the  Parkview  Bay  Subdivision 
(ParkviewBay)inOsageBeach,CamdenCounty,Missouri.  On  February  11, 1998, 
the  Commission  issued  an  order  consolidating  the  two  cases,  finding  that  they 


*On  November  2, 1999,  this  case  was  appealed  to  Cole  County  Circuit  Court  (99CV323281). 
On  May  3, 2000,  this  case  was  appealed  to  the  Western  District  Court  of  Appeals  (WD58663). 
'  The  District  also  requested  that  the  Commission  order  it  to  provide  water  service.  The 
District  no  longer  seeks  to  provide  water  to  customers. 
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involve  common  questions  of  law  and  fact.  For  the  purposes  of  these  cases,  the  geographic 
area  in  each  is  the  same^ . 

The  Missouri  Public  Service  Commission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 

The  Commission  has  reviewed  and  considered  all  of  the  evidence  and  arguments 
presented  by  the  various  parties  and  intervenors  in  this  case.  Some  evidence  and 
positions  of  parties  on  some  issues  may  not  be  addressed  by  the  Commission.  The 
failure  of  the  Commission  to  mention  a  piece  of  evidence  or  a  position  of  a  party 
indicates  that,  while  the  evidence  or  position  was  considered,  it  was  not  found 
relevant  or  necessary  to  the  resolution  of  the  particular  issue. 

There  was  a  great  deal  of  time  and  testimony  devoted  to  "issues"  as  far  reaching 
as,  for  example,  the  design  and  performance  of  fire  hydrants  at  a  condominium 
development  other  than  the  one  for  which  Osage  seeks  a  certificate  here.  Much  of 
the  evidence  submitted  has  no  bearing  on  the  issues  the  Commission  must  consider 
to  resolve  these  cases.  The  parties  agreed  upon  the  issues  in  the  Hearing  Memo- 
randum' ,  and  the  Commission  will  resolve  each  of  those  issues. 
The  three  issues  set  out  in  the  Hearing  Memorandum  are: 

A.  Do  the  Missouri  statutes,  the  rules  of  the  Missouri  Public  Service  Commis- 
sion, and  the  municipal  ordinances  of  the  City  of  Osage  Beach,  Missouri  require 
Osage  to  obtain  a  franchise  or  consent  from  the  City  of  Osage  Beach  before  a 
certificate  of  convenience  and  necessity  may  be  issued? 

B.  Should  Osage  be  granted  a  certificate  of  convenience  and  necessity 
authorizing  it  to  install,  acquire,  build,  construct,  own,  operate,  control,  manage  and 
maintain  a  water  system  for  the  public,  to  serve  the  area  known  as  Parkview  Bay 
Subdivision  in  Osage  Beach,  Camden  County,  Missouri? 

C.  Is  Osage  presently  supplying  water  to  customers  located  in  the  area  known 
as  the  Passover  Road  Expansion  in  Osage  Beach,  Camden  County,  Missouri  without 
a  valid  certificate,  and  if  so,  should  it  be  ordered  to  cease  and  desist  from  supplying 
water  to  those  customers? 

The  District,  in  a  pleading  filed  contemporaneously  with  the  Hearing  Memoran- 
dum, proposed  to  add  the  following  two  issues: 

D.  Has  Staff  actively  participated  in  these  two  proceedings  in  an  unbiased 
fashion? 


^  During  the  course  of  these  cases,  there  has  been  an  inordinate  amount  of  procedural 
squabbling.  The  Commission  will  not  recite  here  the  litany  of  motions  to  compel  discovery, 
strike  testimony,  dismiss  cases,  dismiss  parties,  quash  depositions,  and  the  Uke.  The 
procedural  history  set  out  in  this  section  is  sufficient  for  a  determination  of  the  issues. 

'  The  District  filed  additional  issues  in  a  pleading  filed  separately  from  the  Hearing 
Memorandum.  The  Commission  will  address  these  issues  as  well. 
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E  Should  the  long-term  financial  viabiUty  of  Osage  be  reviewed  as  a  condition 
precedent  to  deciding  if  the  Company  should  be  granted  a  certificate  of  convenience 
and  necessity  authorizing  it  to  install,  acquire,  build,  construct,  own,  operate,  control, 
manage  and  maintain  a  water  system  for  the  pubUc,  to  serve  the  area  known  as 
Parkview  Bay  Subdivision  in  Osage  Beach,  Camden  County,  Missouri? 

The  Commission  will  deal  with  each  issue  separately" 

A.  Is  a  franchise  or  consent  necessary? 

Staff  and  Osage  argue  that  no  franchise  is  needed,  and  the  District  argues  that 
one  is  needed.  The  District's  argument  is  circular  and  unpersuasive.  The  District 
cites  rules  from  the  Code  of  State  Regulations  and  City  ordinances  in  support  of  its 
argument,  but  its  citations  address  the  question  of  what  is  required  of  a  franchisee, 
not  the  question  of  when  a  franchise  is  required.  The  District  essentially  assumes 
that  a  franchise  is  necessary,  and  then  argues  that  Osage  cannot  lawfully  provide 
water  service  without  one.  However,  it  is  clear  from  the  citations  of  the  other  parties 
that  a  franchise  is  necessary  only  to  use  public  rights  of  way.  It  is  equally  clear  from 
the  record  evidence  that  there  are  no  public  rights  of  way  in  the  area  Osage  is  seeking 
to  serve.  The  Conmiission  concludes  that  a  franchise  or  consent  is  unnecessary. 

B.  Should  Osage  be  granted  a  certificate? 

In  accordance  with  Section  393. 170,  RSMo  1 994,  the  Commission  has  authori- 
zation to  grant  a  certificate  when  such  a  certificate  is  necessary  or  convenient  for  the 
public  service.  The  Commission  has  articulated  requirements  for  certificates  in 
Commission  Rule  4  CSR  240-2.060(2),  and  the  criteria  to  be  used  in  evaluating  such 
apphcationsinRehiterconGas,hic.,30MoP.S.C.(N.S.)554,561  (1991).  The  hitercon 
case  combined  the  standards  used  in  several  similar  certificate  cases,  and  set  forth 
the  following  criteria:  ( 1 )  there  must  be  a  need  for  the  service;  (2)  the  applicant  must 
be  qualified  to  provide  the  proposed  service;  (3)  the  apphcant  musthave  the  financial 
abihty  to  provide  the  service;  (4)  the  applicant's  proposal  must  be  economically 
feasible;  and  (5)  the  service  must  promote  the  public  interest' .  The  Commission  will 
apply  these  standards  to  Osage's  application. 


''In  its  Application,  Osage  requested  that  the  Commission,  in  addition  to  granting  a  certificate 
of  convenience  and  necessity,  approve  a  loan  apparently  obtained  in  connection  with  the 
Parkview  Bay  project.  The  loan  approval  was  not  listed  as  an  issue  in  either  the  Hearing 
Memorandum  or  the  District's  supplement,  nor  was  it  discussed  in  the  parties'  briefs. 
Accordingly  the  Commission  will  not  address  it. 

^  These  five  criteria  are  the  same  as  the  ones  used  in  Case  No.  GA-94-127,  In  the  Matter  of 
the  Application  of  Tartan  Energy  Company,  3  Mo.  P.S.C.  3d  173.  The  parties  generally  cite 
the  Tartan  case  rather  than  the  Intercon  case,  but  the  criteria  are  the  same. 
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(1)  Is  there  a  need  for  the  service? 

This  is  one  of  two  issues  on  which  there  is  no  dispute.  Both  Staff  and  Osage 
testified  that  there  is  a  need  for  public  water  utihty  service  at  Parkview  Bay,  and  the 
District  conceded  as  much  in  the  response  it  filed  on  April  17,  1998,  to  Osage's 
requests  for  admissions. 

(2)  Is  Osage  qualified  to  provide  the  service? 

Osage  holds  certificates  from  the  Commission  authorizing  it  to  provide  service 
in  several  other  areas .  It  has  been  providing  water  as  a  regulated  utility  for  a  number 
of  years.  There  was  no  evidence  presented  that  customers  in  its  other  service  areas, 
or  in  Parkview  Bay,  have  complained  about  the  quality  of  service  Osage  provides. 
Osage '  s  vice  president  is  an  engineer,  although  not  a  licensed  professional  engineer, 
and  has  experience  in  the  water  utility  industry. 

The  District  raises  a  number  of  questions  about  Osage's  compliance  with 
Missouri  Department  of  Natural  Resources  (MDNR)  and  Commission  regulations. 
The  District  was  unable  to  substantiate  many  of  the  alleged  violations,  and  some  of 
its  claims  were  entirely  specious.  However,  the  Commission  will  address  the  claimed 
violations  for  which  there  appears  to  be  supporting  evidence. 

The  Commission  finds  that  Osage  has  violated  certain  Commission  regulations 
with  respect  to  providing  service  at  Parkview  Bay  without  a  certificate.  However, 
Osage  had  applied  to  the  Commission  for  a  certificate  for  that  area  before  it  began 
providing  service'' .  It  also  appears  that  MDNR  has  cited  Osage  for  two  violations. 
One  has  been  corrected,  and  the  other  appears  to  have  been  minor,  and  unwittingly 
committed.  The  Commission  finds  that  none  of  the  violations  claimed  by  the  District 
are  serious  enough  to  make  approval  of  its  application  against  the  public  interest.  The 
Commission  further  finds  that  Osage  is  qualified  to  provide  water  utility  service. 

(3)  Is  Osage  financially  able  to  provide  the  service? 

The  Staff  examined  the  books  and  records  of  Osage  and  concluded  that  it  has 
the  financial  wherewithal  to  provide  water  utility  service  to  the  Parkview  Bay 
condominiums .  Staff  s  audit  of  Osage '  s  general  ledger  covered  the  period  from  1 99 1 
through  1997,  and  showed  that  Osage  is  able  to  meet  its  operating  expenses  from  its 
revenues.  Osage' s  debt  is  primarily  to  the  three  original  owners  of  the  company,  and 
the  settlement,  just  before  hearing,  of  litigation  brought  by  one  of  those  owners  will 
improve  Osage's  financial  position. 

The  District  presented  a  great  deal  of  confusing,  and  sometimes  conflicting, 
evidence  designed  to  prove  that  Osage  is  not  only  financially  unable  to  provide 
service,  but  that  it  is  currently  insolvent.  The  Commission  does  not  accept  the 


''Osage  filed  its  application  to  serve  the  area  at  issue  here  in  Case  No.  WA-97-332  before  it 
began  providing  service.  However,  Osage  began  providing  service  before  its  application  was 
approved,  and  when  the  Commission  dismissed  the  application  in  WA-97-332  because  Osage 
had  failed  to  show  that  it  had  received  a  franchise  or  to  show  that  a  franchise  was  not  necessary, 
Osage  continued  to  provide  service. 


284 


OSAGE  WATER  CO. 


8  Mo.  P.S.C.  3d 

District's  definition  of  insolvency,  finds  that  the  District's  evidence  concerning 
Osage's  financial  condition  is  not  persuasive,  and  finds  that  Osage  is  financially 
capable  of  providing  service. 

(4)  Is  Osage's  proposal  economically  feasible? 

Although  the  District  did  not  discuss  the  feasibility  of  the  project  in  its  testimony 
or  initial  brief,  it  does  address  it  in  its  reply  brief.  However,  it  limits  itself  to  a  discussion 
of  the  physical  feasibility  of  upgrading  the  present  well.  It  does  not  point  to  any 
evidence  that  shows  the  project  as  planned,  and  as  constructed  so  far,  is  economi- 
cally infeasible. 

The  water  system  at  Parkview  Bay  is  in  place  and  serving  customers.  Thus  the 
situation  in  this  case  is  unlike  many  applications  for  certificates  of  convenience  and 
necessity  where  the  system  exists  only  on  paper.  It  is  much  easier  to  conclude  that 
an  already  built  and  operating  system  is  economically  feasible  than  one  where  the 
number  of  customers  and  the  costs  of  construction  are  speculative.  The  Commission 
finds  that  Osage's  proposal  to  serve  Parkview  Bay  is  economically  feasible. 

(5)  Does  the  service  promote  the  public  interest? 

Staff  argues,  and  the  District  does  not  appear  to  disagree,  that  this  question  is 
essentially  duplicative  of  the  first  four.  In  other  words,  if  an  applicant  has  met  the 
first  four  tests,  it  meets  this  one  by  definition. 

Nothing  in  the  District's  prefiled  testimony  directly  speaks  to  this  issue, 
although  its  entire  case  really  is  an  attempt  to  prove  that  the  public  interest  will  be 
better  served  if  the  City  rather  than  Osage  provides  water  to  Parkview  Bay.  The 
District's  briefs  are  not  well  organized,  and  this  issue  seems  to  have  escaped  its 
attention  in  drafting  its  initial  brief.  In  its  reply  brief,  the  District  argues  against  points 
raised  by  other  parties  about  this  issue,  but  the  arguments  just  repeat  those 
addressed  elsewhere  in  this  Report  and  Order.  The  Commission  finds  that  it  will  be 
in  the  public  interest  to  grant  Osage  a  certificate  of  convenience  and  necessity  to 
provide  water  utility  service  at  Parkview  Bay. 

C.  Is  Osage  presently  providing  water  without  a  certificate? 

This  is  the  second  of  the  two  issues  on  which  there  is  no  dispute.  All  parties 
agree  that  Osage  is  presently  providing  water  at  Parkview  Bay  without  a  certificate, 
and  the  Commission  so  finds .  In  its  filed  complaint,  the  District  asked  that  Osage  be 
ordered  to  stop  providing  water  without  a  certificate,  but  did  not  request  sanctions 
or  penalties  against  Osage.  As  a  result,  upon  the  effective  date  of  this  Report  and 
Order,  Osage  will  have  a  certificate,  and  this  point  will  be  moot. 

Furthermore,  Osage  did  apply  for  a  certificate  before  it  began  providing  service, 
and  that  appUcation  was  dismissed  because  of  Osage' s  lack  of  a  franchise  (an  issue 
which  is  resolved  in  Osage's  favor  herein).  Osage  reapplied  for  a  certificate  in  this 
case  shortly  afterits  application  for  rehearing  was  denied  it  its  first  application.  Thus, 
it  does  not  appear  that  Osage  acted  in  bad  faith. 
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D.  Was  the  Staff  biased? 

This  issue  is  one  that  is  raised,  not  in  the  Hearing  Memorandum,  but  in  the 
District's  proposed  additions  to  it.  In  its  briefs,  the  District  alleges  various 
improprieties  of  which  it  believes  the  Staff  is  guilty.  For  example.  Staff  on  anumber 
of  occasions  made  reference  to  Commission  cases  that  have  relevance  to  the  instant 
case.  The  District  believes  that  because  those  cases  were  not  consoUdated  with  the 
instant  case,  the  Staff  has  exhibited  bias  in  referring  to  them.  The  District  provides 
no  support  for  this  odd  claim,  and  the  Commission  finds  no  merit  to  it. 

Only  one  of  the  alleged  instances  of  bias  warrants  discussion.  It  arises  because 
a  Staff  member,  prior  to  his  current  employment  with  the  Commission,  performed 
consultant  services  for  Osage  and  received  payment  for  those  services  during  the 
pendency  of  this  case.  Although  the  Staff  member  showed  poor  judgment  in 
becoming  involved  in  aproceeding  involving  Osage  while  he  was  still  owed  money 
for  services  he  had  performed  as  a  consultant,  there  is  no  evidence  that  the 
circumstances  in  any  way  affected  Staff's  position  on  the  issues. 

The  Conmiission  finds  that  the  Staff  showed  no  bias  or  prejudice 
In  reconmiending  approval  of  Osage's  application. 

E.  Should  Osage's  long-teim  financial  viability  be  reviewed? 

The  District  never  really  defines  long-term  financial  viabiUty  or  proposes  a 
specific  way  to  measure  it,  and  the  Commission  finds  no  reason  to  doubt  Osage's 
long  term  prospects.  While  poor  management  can  quickly  sinkany  small  company, 
the  evidence  indicates  Osage' s  management  is  competent  to  operate  a  water  utiUty, 
and  its  future  prospects  are  no  more  suspect  than  those  of  other  small  water 
companies  regulated  by  the  Commission. 

Osage  has  recently  settled  a  lawsuit  brought  by  a  former  principal  of  the 
business,  and  resolved  the  questions  about  its  potential  liability  to  him.  As  a  result, 
its  financial  future  is  considerably  clearer,  and  brighter,  than  it  was  before  the 
settlement.  The  Commission  finds  that  there  is  no  competent  evidence  concerning 
Osage' s  long-term  financial  viability  that  would  warrant  denial  of  its  application. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law: 

Osage  is  a  public  utility  engaged  in  the  provision  of  water  service  to  the  general 
public  in  the  state  of  Missouri  and,  as  such,  is  subject  to  the  general  jurisdiction  of 
the  Missouri  Public  Service  Commission  pursuant  to  Chapters  386  and  393,  RSMo 
1994. 

Specifically,  the  apphcation  for  a  certificate  of  convenience  and  necessity  is 
controlled  by  Section  393 . 1 70(3),  which  states: 

The  commission  shall  have  the  power  to  grant  the  permission 
and  approval  herein  specified  whenever  it  shall  after  due  hearing 
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determine  that  such  construction  or  such  exercise  of  the  right, 
privilege  or  franchise  is  necessary  or  convenient  for  the  pubhc 
service.  The  commission  may  by  its  order  impose  such  condi- 
tion or  conditions  as  it  may  deem  reasonable  and  necessary. 
Unless  exercised  within  a  period  of  two  years  from  the  grant 
thereof,  authority  conferred  by  such  certificate  of  convenience 
and  necessity  issued  by  the  commission  shall  be  null  and  void. 

The  Commission  finds  that  granting  Osage  a  certificate  is  necessary  and 
convenient  for  the  public  service. 

ITIS  THEREFORE  ORDERED: 

1.  That  the  application  of  Osage  Water  Company  for  a  certificate  of  convenience  and 
necessity  to  construct,  install,  own,  operate,  control,  and  manage  a  water  system  in  the 
Parkview  Bay  condominium  development  is  granted. 

2.  That  the  certificate  of  convenience  and  necessity  referenced  in  ordered  paragraph 
1  shall  become  effective  simultaneous  with  the  effective  date  of  the  tariff  sheets  required  to 
be  filed  and  approved  pursuant  to  ordered  paragraph  3. 

3.  That  Osage  Water  Company  shall  file  with  the  Commission  tariff  sheets  modifying 
its  water  service  to  reflect  the  additional  service  area  granted  herein. 

4.  That  nothing  in  this  order  shall  be  considered  a  finding  by  the  Commission  of  the 
reasonableness  of  the  expenditures  herein  involved,  nor  of  the  value  for  ratemaking  purposes 
of  the  properties  herein  involved,  nor  as  an  acquiescence  in  the  value  placed  on  said  property. 

5.  That  the  Commission  reserves  the  right  to  consider  the  ratemaking  treatment  to  be 
afforded  the  properties  herein  involved,  and  the  resulting  cost  of  capital,  in  any  later 
proceeding. 

6.  That  the  Complaint  filed  by  the  Osage  Beach  Fire  Protection  District  is  dismissed. 

7.  That  this  order  shall  become  effective  on  August  20,  1999. 

Liunpe,  Ch.,  and  Drainer,  CC,  concur  and  certify  compUance  with  the  provisions 
of  Section  536.080,  RSMo  1994  Schemenauer,  C,  dissents 
Crumpton  and  Murray,  CC,  absent 
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In  the  Matter  of  the  Application  of  Southern  Union  Company  for 
Authority  to  Make  Non-Control  Investments,  Either  Directly 
or  Indirectly,  in  Non- Jurisdictional  Energy  Utilities.* 

Case  No.  GF-98-425 
Decided  August  17,  1999 


Gas  §  7.  Section  393.190.2  statute  requires  prior  Commission  approval  of  an  acquisition  of  stock 
or  bonds.  Such  approval  can  only  be  meaningful  if  the  terms  of  the  acquisition  are  known.  Approval 
of  an  acquisition  in  general  terms,  when  none  of  the  specifics  are  known  would  render  the  provisions 
of  the  statute  meaningless. 

REGULATORYLAWJUDGE:  LewisR.MiUs 

REPORT  ANDORDER 
Procedural  History 

On  April  6, 1 998,  Southern  Union  Company  (Southern Union)  filed  an  application 
requesting  that  the  Commission  authorize  it  to  make  investments  in  gas  and  electric 
utilities  without  the  necessity  of  prior  Commission  approval  of  each  investment. 
Southern  Union  limits  its  request  to  non-control  {i.e.,  less  than  10%)  investments  in 
utilities  that  are  not  regulated  by  the  Commission.  Southern  Union  further  limits  its 
request  to  investments  that,  in  the  aggregate,  total  less  than  $50,000,000,  and 
suggests  that  the  authority  granted  be  limited  to  five  years'  duration. 

On  May  1 3 ,  Atmos  Energy  Corporation  ( Atmos)  filed  an  application  to  intervene, 
or  in  the  alternative,  to  participate  without  intervention.  On  June  9,  the  Office  of  the 
Public  Counsel  (Public  Counsel)  filed  a  motion  to  reject  the  application,  or  in  the 
alternative,  to  set  this  matter  for  hearing.  On  July  7, 1998,  the  Commission  granted 
Atmos'  application  to  intervene  and  denied  Public  Counsel's  motion  to  reject 
Southern  Union' s  application.  The  parties  filed  testimony  pursuant  to  a  Commission- 
ordered  procedural  schedule  and  a  hearing  was  held  on  November  13,  1998. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 

The  Commission  has  reviewed  and  considered  all  of  the  evidence  and  arguments 
presented  by  the  various  parties  and  intervenors  in  this  case.  Some  evidence 

*The  Commission,  in  an  order  issued  on  October  5, 1999,  denied  a  rehearing  in  this  case.  On 
June  15,  2001,  this  case  was  appealed  to  Cole  County  Circuit  Court  (01CV324466). 
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and  positions  of  parties  on  some  issues  may  not  be  addressed  by  the  Commission. 
The  failure  of  the  Commission  to  mention  a  piece  of  evidence  or  a  position  of  a  party 
indicates  that,  while  the  evidence  or  position  was  considered,  it  was  not  found 
relevant  or  necessary  to  the  resolution  of  the  particular  issue. 

Although  the  parties  did  not  clearly  define  the  issues  in  the  Hearing  Memoran- 
dum (there  was  no  single  Ust  of  issues  that  all  parties  agreed  to),  the  issues  can  be 
stated  as  follows:  does  the  Commission  have  authority  to  grant  the  type  of  approval 
Southern  Union  seeks;  and,  if  the  Commission  does  have  authority,  will  granting 
approval  be  detrimental  to  the  public  interest?  The  Commission  finds  that  it  does  not 
have  statutory  authority  to  approve  Southern  Union' s  application,  and  further  finds 
that,  even  if  it  did,  granting  the  application  would  be  detrimental  to  the  public  interest. 

Authority 

Both  Staff  and  Southern  Union  believe  that  the  Commission  does  have  author- 
ity, and  Public  Counsel  disagrees.  Section  393.190.2  states  in  pertinent  part: 

No  such  corporation  shall  directly  or  indirectly  acquire  the  stock 
or  bonds  of  any  other  corporation  incorporated  for,  or  engaged 
in,  the  same  or  a  similar  business  . . .  unless . . .  authorized  so  to 
do  by  the  commission. 

The  Commission  is  an  administrative  body  created  by  statute  and  has  only  such 
powers  as  are  expressly  conferred  by  statute  and  reasonably  incidental  thereto.  State 
ex  rel.  Harline  v.  Pubhc  Service  Commission,  343  S .  W.2d  1 77, 1 8 1  (5)  (Mo.  App.  1 960). 
The  clear  intent  of  the  legislature,  and  the  clear  meaning  of  the  statute,  is  that  the 
Conrniission  is  to  authorize  specific  acquisitions.  If  the  Commission  were  to  grant 
Southern  Union's  application,  and  allow  it  to  enter  into  stock  acquisitions  in  which 
the  time,  the  target,  the  price,  and  the  financing  terms  are  all  unknown,  the  Commission 
would  be  abdicating  its  responsibiUty  to  give  meaningful  review  to  the  acquisition. 
The  Commission  determines  that  it  does  not  have  statutory  authority  to  approve 
Southern  Union's  application. 

Staff  and  PubUc  Counsel,  and  possibly  Atmos,  beUeve  that  the  Commission 
needs  to  address  the  question  of  whether  Southern  Union  has  demonstrated  good 
cause  for  a  waiver  of  the  filing  requirements  set  forth  in  4  CSR 240-2 .060(9) .  That  rule 
only  apphes  to  apphcations  for  approval  of  the  purchase  of  stock  in  Missouri  utiUties. 
Staff  and  Public  Counsel  argue  that,  because  the  Commission  is  requiredby  393. 1 90.2 
to  rule  on  the  acquisition  of  stock  in  both  Missouri  and  non-Missouri  public  utilities, 
4  CSR  240-2.060(9)  must  apply  to  acquisitions  of  stockin  Missouri  and  non-Missouri 
utilities.  Simply  because  the  Commission  must  by  statute  rule  on  the  acquisition  of 
stock  in  non-Missouri  utilities  does  not  mean  that  it  must  establish  filing  require- 
ments for  approval  of  such  acquisitions.  Neither  does  it  mean  the  filing  requirements 
that  the  Commission  has  established  for  applications  for  approval  of  the  stock  of 
Missouri  utilities  must  be  apphed  to  applications  for  approval  of  the  stock  of  non- 
Missouri  utilities. 
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Because  4  CSR  240-2.060(9)  does  not  apply  to  the  application  herein,  Southern 
Union  is  not  required  to  establish  good  cause  for  a  waiver  of  the  rule's  provisions. 
However,  Southern  Union' s  approach  of  generally  following  the  requirements  of  4 
CSR  240-2.060(9),  in  the  absence  of  a  rule  specifically  setting  forth  the  filing 
requirements  for  applications  of  this  type,  was  the  proper  one. 

Public  Interest 

Even  though  the  Commission  has  determined  that  it  does  not  have  authority  to 
approve  the  application  herein,  it  will  nonetheless  address  the  question  of  whether 
approval  would  be  detrimental  to  the  public  interest.  Southern  Union  claims  that 
approval  of  its  application  will  allow  that  company  to  make  investments  in  stocks  that 
will  either  result  in  a  business  combination  or  a  gain  on  the  sale  of  the  stock.  It 
discounts  the  possibility  that  the  investments  will  not  lead  to  a  business  combination 
and  that  the  subsequent  sale  of  the  stock  will  be  made  at  a  loss,  calling  these  outcomes 
"remote"  and  "highly  tmlikely ."  The  Commission  finds  them  to  be  neither  remote  nor 
highly  unlikely.  Investors  incur  losses  trading  in  stocks  every  day,  and  there  was  no 
evidence  that  Southern  Union  is  immune  to  this  risk.  Furthermore,  there  was  no 
evidence  that  any  investment  in  a  company' s  stock  will  necessarily  lead  to  a  business 
combination,  much  less  that  the  business  combination  will  turn  out  to  be  a  good  one. 
Simply  put,  because  none  of  the  details  about  any  transaction  are  known,  a  positive 
outcome  is  no  less  speculative  than  a  negative  one. 

Southern  Union  argues  that,  if  the  investments  have  the  potential  to  harm 
ratepayers,  the  Commission  can  insulate  ratepayers  from  harm  through  its  review  in 
a  subsequent  rate  case.  Public  Counsel  likens  this  after-the-fact  approach  to  putting 
out  a  fire,  and  argues  that  reviewing  the  details  of  specific  transactions  before  they 
are  consummated  is  more  like  fire  prevention.  The  Commission  finds  that,  even  with 
subsequent  rate  case  review,  a  significant  potential  exists  that  Missouri  ratepayers 
could  be  harmed.  The  Commission  concludes  that  it  would  be  detrimental  to  the 
public  interest  to  grant  the  blanket  approval  Southern  Union  seeks.  Southern 
Union' s  application  will  be  denied. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law: 

Southern  Union  Company,  through  its  Missouri  Gas  Energy  operating  division, 
is  a  public  utility  engaged  in  the  provision  of  natural  gas  service  to  the  general  public 
in  the  state  of  Missouri  and,  as  such,  is  subject  to  the  general  jurisdiction  of  the 
Missouri  Public  Service  Commission  pursuanttoChapters386and393,RSMo  1994. 

Specifically,  the  proposed  acquisition  of  stockis  controlled  by  Section  393 .190.2, 
which  states  in  part: 

No  such  corporation  shall  directly  or  indirectly  acquire  the  stock 
or  bonds  of  any  other  corporation  incorporated  for,  or  engaged 
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in,  the  same  or  a  similar  business  . . .  unless . . .  authorized  so  to 
do  by  the  commission. 

The  statute  requires  prior  Commission  approval  of  an  acquisition  of  stock  or 
bonds.  Such  approval  can  only  be  meaningful  if  the  terms  of  the  acquisition  are 
known.  Approval  of  an  acquisition  in  general  terms,  when  none  of  the  specifics  are 
known  would  render  the  provisions  of  the  statute  meaningless. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  application  of  Southern  Union  Company  for  authority  to  make  non-control 
investments  in  non-jurisdictional  electric  and  gas  utilities,  filed  on  April  6, 1998,  is  denied. 

2.  That  this  order  shall  hecome  effective  on  August  27,  1999. 

3.  That  this  case  may  be  closed  on  August  30,  1999. 
Lumpe,  Ch.,  Murray,  Schemenauer,  andDrainer,  CC,  concur 
Crumpton,  C,  not  participating 

Mills,  Deputy  Chief  Regulatory  Law  Judge 


In  the  Matter  of  Revised  Natural  Gas  Rate  Schedules  Designed  to 
Increase  St.  Joseph  Light  &  Power  Company's  Annual  Natural 
Gas  (Tariff  File  9900426)  Revenues  by  Approximately  $499,104 
Exclusive  of  Applicable  Fees  and  Taxes. 

Case  No.  GR-99-246 
Decided  August  17,  1999 


Gas  §  §18,  19.  The  Commission  approved  a  stipulation  and  agreement  which  provided  that  the 
company  would  withdraw  its  proposed  natural  gas  tariff  sheets  and  that  no  change  would  be  made 
in  the  rate  schedules  then  in  effect  for  natural  gas  service,  except  that  the  company  would  be 
authorized  to  file  tariff  sheets  to  implement  a  returned  check  charge.  The  returned  check  charge 
would  be  a  single  charge  for  combined  gas  and  electric  customers.  The  company  was  also  authorized 
to  file  additional  sheets  reflecting  miscellaneous  changes  and  corrections,  and  was  directed  to  utilize 
the  depreciation  rates  found  in  Appendix  B  of  the  stipulation  and  agreement. 
Gas  §  33.  The  Commission  authorized  the  company  to  file  tariff  sheets  to  implement  a  returned 
check  charge.  The  returned  check  charge  would  be  a  single  charge  for  combined  gas  and  electric 
customers. 

ORDERAPPROVINGSTIPULATIONAND  AGREEMENT 

OnDecember  1, 1998,  St.  Joseph  Light  &  Power  Company  (SJLP)  filed  revised 

natural  gas  rate  schedules  designed  to  increase  SJLP's  annual  natural  gas  revenues 
by  approximately  $499, 104,  or  10.46  percent.  SJLP' s  revised  rate  tariffs  were  assigned 
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tariffnumber9900426andCaseNo.  GR-99-246.  OnDecember  24, 1998,theConiniis- 

sion  suspended  the  proposed  tariffs  to  November  1 , 1 999,  and  set  the  case  forbearing 
beginning  on  July  6, 1999.  In  an  order  issued  June  23, 1999,  the  Commission  allowed 
the  participation  without  intervention  of  Friskies  Petcare,  AG  Processing,  Inc.,  and 
Wire  Rope  Corporation  of  America  (collectively  the  "Industrial  Customers"). 

On  July  6,  the  parties  appeared  for  the  scheduled  hearing.  The  Commission 
granted  Staffs  oral  motion  to  recess  the  hearing  for  one  day  to  allow  for  further 
settlement  negotiations.  The  parties  again  appeared  for  hearing  on  July  7.  At  that 
time  the  parties  announced  that  they  had  reached  an  agreement  in  principle  to  settle 
these  cases  and  requested  that  the  hearing  be  continued  to  allow  the  parties  to 
prepare  and  file  a  written  Stipulation  and  Agreement.  The  hearing  was  continued  to 
allow  the  parties  to  prepare  such  a  Stipulation  and  Agreement. 

On  July  16,  SJLP,  Staff,  and  the  Office  of  the  PubUc  Counsel  (OPC)  filed  a 
Unanimous  Stipulation  and  Agreement.  The  Stipulation  and  Agreement  purported 
to  settle  all  disputes  between  the  parties  regarding  Case  No.  GR-99-246.  The 
Stipulation  and  Agreement  provided  that  SJLP  would  withdraw  all  of  the  proposed 
natural  gas  tariff  sheets  it  filed  on  December  1,  1998,  and  that  no  change  would  be 
made  in  the  rate  schedules  currently  in  effect  for  natural  gas  service,  except  that  SJLP 
would  be  authorized  to  file  tariff  sheets  to  implement  a  returned  check  charge  of 
ten  dollars  ($10.00).  The  Stipulation  and  Agreement  provided  that  the  returned  check 
charge  shall  be  worded  such  that  it  is  only  a  single  charge  for  combined  gas  and 
electric  customers.  SJLP  was  also  authorized  to  file  additional  sheets  reflecting 
miscellaneous  changes  and  corrections  shown  in  Appendix  A.  Depreciation  rates 
were  attached  to  the  Stipulation  and  Agreement  as  Appendix  B. 

The  Commission  estabUshed  August  9, 1999,  as  the  date  for  a  hearing  at  which 
the  parties  could  answer  the  Commission's  questions  regarding  the  proposed 
Stipulation  and  Agreement.  At  the  request  of  the  Commission,  Staff  filed  a 
Memorandum  explaining  its  rationale  for  entering  into  the  Stipulation  and  Agreement 
on  July  30.  On  August  6,  the  Commission  issued  a  notice  canceling  the  hearing  on 
the  stipulation  and  agreement. 

In  the  Stipulation  and  Agreement,  contingent  upon  the  Commission  accepting 
the  Stipulation  and  Agreement,  the  parties  waived  their  rights  to  present  testimony, 
to  cross-examine  witnesses,  to  present  oral  argument  or  briefs,  to  have  the  transcript 
readbythe  Commission  and  to  judicial  review.  Also  contingentupon  the  Commission's 
acceptance  of  the  Stipulation  and  Agreement,  the  parties  agreed  that  all  of  the  prefiled 
testimony  submitted  by  SJLP,  Staff,  and  OPC  should  be  received  into  evidence 
without  the  necessity  of  the  respective  witnesses  taking  the  stand.  The  Commission 
has  the  legal  authority  to  accept  a  stipulation  and  agreement  as  offered  by  the  parties 
as  a  resolution  of  issues  raised  in  this  case,  pursuant  to  Section  536.060,  RSMo 
Supp.  1998. 

The  requirement  for  a  hearing  is  met  when  the  opportunity  for  hearing  has  been 
provided  and  no  proper  party  has  requested  the  opportunity  to  present  evidence. 
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State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v.  Public  Service  Commission, 
776  S.W.2d494, 496  (Mo.  App.  1989).  Since  no  one  has  requested  a  hearing  in  this 
case,  the  Commission  may  grant  the  reUef  requested  based  on  the  Stipulation  and 
Agreement. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  Unanimous  Stipulation  and  Agreement  filed  on  July  16,  1999  by 
St.  Joseph  Light  &  Power  Company,  the  Staff  of  the  PubUc  Service  Commission,  and  the  Office 
of  the  Public  Counsel  is  hereby  approved  as  a  resolution  of  aU  issues  in  these  cases 
(See  Attachment  1). 

2.  That  the  prefiled  testimony  and  schedules  submitted  on  behalf  of  St.  Joseph  Light 
&  Power  Company,  the  Staff  of  the  Public  Service  Commission,  and  the  Office  of  the  Public 
Counsel  are  received  into  evidence. 

3.  That  St.  Joseph  Light  &  Power  is  ordered  to  utihze  the  depreciation  rates  as 
specified  in  Appendix  B  of  the  Unanimous  Stipulation  and  Agreement. 

4.  That  the  revised  natural  gas  rate  schedules  filed  by  St.  Joseph  Light  &  Power  on 
December  1, 1998  are  rejected. 

5.  That  St.  Joseph  Light  &  Power  is  authorized  to  file  tariff  sheets  designed  to 
implement  a  returned  check  charge  of  ten  dollars  (S 1 0.00)  worded  such  that  it  is  only  a  single 
charge  for  combined  gas  and  electric  customers,  and  additional  sheets  reflecting  miscellaneous 
changes  and  corrections,  as  shown  in  Appendix  A  of  the  Unanimous  Stipulation  and 
Agreement. 

6.  That  this  order  shall  become  effective  on  August  27,  1999. 

Lumpe,  Ch. ,  Crumpton,  Drainer,  Murray,  and  Schemenauer,  CC,  concur. 
Ruth,  Regulatory  Law  Judge 


EDITOR'S  NOTE:  The  Stipulation  and  Agreement  in  this  case  has  not  been 
published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Commission. 
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In  the  Matter  of  St.  Joseph  Light  &  Power  Company's  Revised 
Industrial  steam  Rate  Schedules  Designed  to  Increase  Rates 
for  Steam  Service  in  the  Company's  Missouri  Service  Terri- 
tory. 

Case  No.  HR-99-245 
Decided  August  17,  1999 


Steam  §20.  The  Commission  ordered  that  SJLP  should  file  rate  schedules  designed  to  reduce  the 
gross  annual  industrial  steam  service  revenues  of  SJLP  by  a  total  of  $25,000  effective  for  service 
rendered  on  and  after  October  31,  1999. 

ORDER  APPROVING  STIPULATION  AND  AGREEMENT 

On  December  1, 1998,  SJLP  filed  revised  industrial  steam  service  rate  schedules 
designed  to  increase  SJLP's  annual  industrial  steam  service  revenues  by  approxi- 
mately $274,423,  or  14.95  percent.  SJLP's  revised  rate  tariffs  were  assigned  tariff 
number9900425  and  Case  No.  HR-99-245.  OnDecember23, 1998,theCommission 
issued  a  Suspension  Order  and  Notice.  That  Order,  inter  alia,  suspended  SJLP's 
revised  rate  tariffs  until  November  1 , 1 999  and  set  the  case  for  hearing  beginning  on 
July6,1999. 

On  July  6, 1999,  the  parties  appeared  for  the  scheduledhearing.  The  Commission 
granted  Staff's  oral  motion  to  recess  the  hearing  for  one  day  to  allow  further 
settlement  negotiations.  The  parties  again  appeared  for  hearing  on  July  7, 1999.  At 
that  time  the  parties  annotmced  that  they  had  reached  an  agreement  in  principle  to 
settle  this  case  and  requested  that  the  hearing  be  continued  to  allow  the  parties  to 
prepare  and  file  a  written  Stipulation  and  Agreement.  The  hearing  was  continued  to 
allow  the  parties  to  prepare  such  a  Stipulation  and  Agreement. 

On  July  16,  1999,  SJLP,  Staff,  the  Office  of  the  Public  Counsel  (OPC),  AG 
Processing,  Inc.,  andFriskiesPetcare,  a  division  of  Nestle  USA,  (collectively  referred 
to  as  "Industrial  Customers"),  filed  a  Unanimous  Stipulation  and  Agreement.  The 
Unanimous  Stipulation  and  Agreement  purported  to  settle  all  disputes  between  the 
parties  regarding  Case  No.  HR-99-245 .  The  Unanimous  Stipulation  and  Agreement 
provided  that  SJLP  would  file  and  the  Commission  would  approve  rate  schedules 
designed  to  reduce  the  gross  annual  industrial  steam  service  revenues  of  SJLP  by 
a  total  of  $25 ,000  effective  for  service  rendered  on  and  after  October  3 1 , 1999 .  Sample 
revised  rate  schedules  appropriately  implementing  the  changes  agreed  upon  in  the 
S  tipulation  and  Agreement  were  attached  to  the  Unanimous  Stipulation  and  Agree- 
ment as  Appendix  A. 

The  Conomission  estabUshed  August  9, 1999,  as  the  date  for  a  hearing  at  which 
the  parties  could  answer  the  Commission's  questions  regarding  the  proposed 
Stipulation  and  Agreement.  At  the  request  of  the  Commission,  Staff  filed  a 
Memorandum  explaining  its  rationale  for  entering  into  the  Stipulation  and  Agreement 
on  July  30, 1999.  OnAugust5, 1999,  the  Commission  issued  a  notice  canceling  the 
hearing  on  the  stipulation  and  agreement. 
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In  the  Stipulation  and  Agreement,  contingent  upon  the  Commission  accepting 
the  Stipulation  and  Agreement,  the  parties  waived  their  rights  to  present  testimony, 
to  cross-examine  witnesses,  to  present  oral  argument  or  briefs,  to  have  the  transcript 
read  by  the  Commission  and  to  judicial  review.  Also  contingent  upon  the  Commission' s 
acceptance  of  the  Stipulation  and  Agreement,  the  parties  agreed  that  all  of  the  prefiled 
testimony  submitted  by  SJLP,  Staff,  OPC  and  Industrial  Customers  should  be 
received  into  evidence  without  the  necessity  of  the  respective  witnesses  taking  the 
stand.  The  Commission  has  the  legal  authority  to  accept  a  stipulation  and  agreement 
as  offered  by  the  parties  as  a  resolution  of  issues  raised  in  this  case,  pursuant  to 
Section536.060,RSMoSupp.  1998. 

The  requirement  for  a  hearing  is  met  when  the  opportunity  for  hearing  has  been 
provided  and  no  proper  party  has  requested  the  opportunity  to  present  evidence. 
State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v.  Public  Service  Commission, 
776  S.W.2d494, 496  (Mo.  App.  1989).  Since  no  one  has  requested  a  hearing  in  this 
case,  the  Commission  may  grant  the  reUef  requested  based  on  the  Stipulation  and 
Agreement. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  Stipulation  and  Agreement  filed  on  July  16, 1999,  by  St.  Joseph  Light  & 
Power  Company,  the  Staff  of  the  Public  Service  Commission,  the  Office  of  the  Public  Counsel, 

AG  Processing,  Inc.,  and  Friskies  Petcare,  a  division  of  Nestle  USA,  is  hereby  approved  as 
a  resolution  of  all  issues  in  this  case  (See  Attachment  1). 

2.  That  the  prefiled  testimony  and  schedules  submitted  on  behalf  of  St.  Joseph  Light 

&  Power  Company,  the  Staff  of  the  Public  Service  Commission,  the  Office  of  the  Public 
Counsel,  AG  Processing,  Inc. ,  and  Friskies  Petcare,  a  division  of  Nestle  USA,  are  received  into 
evidence. 

3.  That  St.  Joseph  Light  &  Power  is  ordered  to  utilize  the  depreciation  rates  as  specified 
in  Appendix  B  of  the  Unanimous  Stipulation  and  Agreement 

4.  That  the  revised  industrial  steam  service  rate  schedules  filed  by  St.  Joseph  Light  & 
Power  on  December  1, 1998  are  rejected. 

5.  That  St.  Joseph  Light  &  Power  is  authorized  to  file  tariff  sheets  designed  to  reduce 
the  gross  annual  industrial  steam  service  revenue  of  St.  Joseph  Light  &  Power,  exclusive  of 
sales  and  other  similar  taxes  on  gross  receipts,  by  a  total  of  Twenty  Five  Thousand  Dollars 
($25 ,000.00)  effective  for  services  rendered  on  and  after  October  3 1 , 1 999,  in  conformance 
with  the  sample  tariff  sheets  shown  in  Appendix  A  of  the  Unanimous  Stipulation  and 
Agreement. 

6.  That  this  order  shall  become  effective  on  August  27,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Hopkins,  Senior  Regulatory  Law  Judge 

EDITOR'S  NOTE:  The  Stipulation  and  Agreement  in  this  case  has  not  been 
published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Commission. 
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In  the  Matter  of  St.  Joseph  Light  &  Power  Company's  Revised 
Electric  Rate  Schedules  Designed  to  Increase  Rates  for  Elec- 
trical Service  in  the  Company's  Missouri  Service  Territory. 

The  Staff  of  the  Missouri  Public  Service  Commission,  Complainant, 
vs.  St.  Joseph  Light  &  Power  Company,  Respondent. 

Case  Nos.  ER-99-247  &  EC-98-573 
Decided  August  17,  1999 


Electric  §22.  The  Commission  approved  a  unanimous  stipulation  and  agreement  whereby  an 
electric  utility  agreed  to  reduce  its  gross  annual  electric  service  revenues  by  a  total  of  $2,500,000. 

ORDERAPPROVINGSTIPULATIONAND  AGREEMENT 

On  June  19,  1998,  the  Staff  of  the  PubUc  Service  Commission  (Staff)  filed  a 
Complaint  against  St.  Joseph  Light  &  Power  Company  (S  JLP),  alleging  that  S  JLP  was 
over-earning  by  approximately  eight  million  dollars  per  year.  Staff  s  Complaint  was 
assigned  Case  No.  EC-98-573.  On  December  1, 1998,  SJLPfiledrevised  electric  rate 
schedules  designed  to  increase  SJLP's  annual  Electric  revenues  by  approximately 
$6,098,094.  SJLP' s  revised  rate  tariffs  were  assigned  tariff  number 9900427  and  Case 
No.  ER-99-247.  OnDecember22, 1998,  the  Commission  issued  a  Suspension  Order 
and  Notice.  That  Order  suspended  SJLP' s  revised  rate  tariffs  until  November  1 , 1999. 
On  February  17, 1999,  the  Commission  issued  an  order  consolidating  the  complaint 
case.  Case  No.  EC-98-573,  with  the  rate  case.  Case  No.  ER-99-247.  The  combined 
cases  were  set  for  hearing  beginning  on  July  6,  1999. 

On  July  6,  the  parties  appeared  for  the  scheduled  hearing.  The  Commission 
granted  Staffs  oral  motion  to  recess  the  hearing  for  one  day  to  allow  for  further 
settlement  negotiations.  The  parties  again  appeared  for  hearing  on  July  7.  At  that 
time  the  parties  announced  that  they  had  reached  an  agreement  in  principle  to  settle 
these  cases  and  requested  that  the  hearing  be  continued  to  allow  the  parties  to 
prepare  and  file  a  written  Stipulation  and  Agreement.  The  hearing  was  continued  to 
allow  the  parties  to  prepare  such  a  Stipulation  and  Agreement. 

On  July  16,  SJLP,  Staff,  the  Office  of  the  Public  Counsel  (OPC),  AG  Processing, 
Inc. ,  Friskies  Petcare,  a  division  of  Nestle  USA,  Wire  Rope  Corporation  of  America, 
and  Quaker  Oats  Company  (collectively  referred  to  as  "Industrial  Customers")  filed 
a  Unanimous  Stipulation  and  Agreement.  The  Unanimous  Stipulation  and  Agree- 
ment purported  to  settle  all  disputes  between  the  parties  regarding  Case  Nos.  EC-98- 
573  and  ER-99-247 .  The  Unanimous  Stipulation  and  Agreement  provided  that  SJLP 
would  file  and  the  Conmiission  would  approve  rate  schedules  designed  to  reduce  the 
gross  annual  electric  service  revenues  of  SJLP  by  a  total  of  $2,500,000  effective  for 
service  rendered  on  and  after  October  31,  1999.  Sample  revised  rate  schedules 
appropriately  implementing  the  changes  agreed  upon  in  the  Stipulation  and  Agree- 
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ment  were  attached  to  the  Unanimous  Stipulation  and  Agreement  as  Appendix  A. 

The  Commission  estabhshed  August  9, 1999  as  the  date  for  a  hearing  at  which 
the  parties  could  answer  the  Commission's  questions  regarding  the  proposed 
Stipulation  and  Agreement.  At  the  request  of  the  Commission,  Staff  filed  a 
Memorandum  explaining  its  rationale  for  entering  into  the  Stipulation  and  Agreement 
on  July  30.  On  August  5,  the  Commission  issued  a  notice  canceling  the  hearing  on 
the  stipulation  and  agreement. 

hi  the  Stipulation  and  Agreement,  contingent  upon  the  Commission  accepting 
the  Stipulation  and  Agreement,  the  parties  waived  their  rights  to  present  testimony, 
to  cross-examine  witnesses,  to  present  oral  argument  or  briefs,  to  have  the  transcript 
read  by  the  Commission  and  to  judicial  review.  Also  contingent  upon  the 
Conrniission' s  acceptance  of  the  Stipulation  and  Agreement,  the  parties  agreed  that 
all  of  the  prefiled  testimony  submitted  by  S  JLP,  Staff,  OPC  and  Industrial  Customers 
should  be  received  into  evidence  without  the  necessity  of  the  respective  witnesses 
taking  the  stand.  The  Commission  has  the  legal  authority  to  accept  a  stipulation  and 
agreement  as  offered  by  the  parties  as  a  resolution  of  issues  raised  in  this  case, 
pursuant  to  Section  536.060,  RSMo  Supp.  1998. 

The  requirement  for  a  hearing  is  met  when  the  opportunity  for  hearing  has  been 
provided  and  no  proper  party  has  requested  the  opportunity  to  present  evidence. 
State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v.  Public  Service  Commission, 
776  S.W.2d494, 496  (Mo.  App.  1989).  Since  no  one  has  requested  a  hearing  in  this 
case,  the  Commission  may  grant  the  reUef  requested  based  on  the  Stipulation  and 
Agreement. 

mS  THEREFORE  ORDERED: 

1.  That  the  Stipulation  and  Agreement  filed  on  July  16, 1999  by  St.  Joseph  Light  & 
Power  Company,  the  Staff  of  the  Public  Service  Commission,  the  Office  of  the  Public  Counsel, 
and  AG  Processing,  Inc.,  Friskies  Petcare,  a  division  of  Nestle  USA,  Wire  Rope  Corporation 
of  America  and  Quaker  Oats  Company,  is  hereby  approved  as  a  resolution  of  all  issues  in  these 
cases  (See  Attachment  1). 

2.  That  the  prefiled  testimony  and  schedules  submitted  on  behalf  of  St.  Joseph  Light 
&  Power  Company,  the  Staff  of  the  Public  Service  Commission,  the  Office  of  the  PubUc 
Counsel,  and  AG  Processing,  Inc.,  Friskies  Petcare,  a  division  of  Nestle  USA,  Wire  Rope 
Corporation  of  America  and  Quaker  Oats  Company,  are  received  into  evidence. 

3.  That  St.  Joseph  Light  &  Power  is  ordered  to  utilize  the  depreciation  rates  as  specified 
in  Appendix  B  of  the  Unanimous  Stipulation  and  Agreement. 

4.  That  the  revised  electric  rate  schedules  filed  by  St.  Joseph  Light  &  Power  on 
December  1, 1998  are  rejected. 

5.  That  St.  Joseph  Light  &  Power  is  authorized  to  file  tariff  sheets  designed  to  reduce 
the  gross  annual  electric  service  revenue  of  St.  Joseph  Light  &  Power,  exclusive  of  sales  and 
other  similar  taxes  on  gross  receipts,  by  a  total  of  Two  Million  Five  Hundred  Thousand  Dollars 
($2,500,000.00)  effective  for  services  rendered  on  and  after  October  3 1 , 1 999,  in  conformance 
with  the  sample  tariff  sheets  shown  in  Appendix  A  of  the  Unanimous  Stipulation  and 
Agreement. 
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6.      That  this  order  shall  become  effective  on  August  27, 1999. 

Lumpe,  Ch. ,  Cmmpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 

Woodruff,  Regulatory  Law  Judge 


In  the  Matter  of  the  Petition  of  Sprint  Missouri,  Inc.  Regarding 
Price  Cap  Regulation  Under  RSMo  Section  392.245  (1996) 


Case  No.  TO-99-359 
Decided  August  19,  1999 


Telecommunications  §14.  Where,  in  order  to  qualify  for  price  cap  regulation  a  company  must 
show  (1)  that  a  competitive  local  exchange  company  (CLEC)  is  properly  certificated  to  provide 
service  in  the  Applicant's  service  area,  and  (2)  that  the  CLEC  is,  in  fact,  providing  service  in  any 
part  of  the  Applicant' s  service  area.  Sprint  made  the  requisite  showing  and  so  was  entitled  to  price- 
cap  regulation  status. 

Telecommunications  §14.  The  Coimnission  has  previously  held  that  the  statute  authorizing 
price-cap  regulation  does  not  require  notice  to  the  pubUc  nor  does  it  require  a  hearing,  therefore, 
PubUc  Counsel's  request  for  a  hearing  will  be  denied. 

ORDERAPPROVINGPRICECAP  APPLICATION 

On  February  23, 1999,  Sprint  Missouri,  Incorporated  (Sprint)  filed  a  verified 
petition  seeking  price  cap  regulation  under  Section  392.245,  RSMo' .  Sprint  has 
asserted  that  it  is  eligible  to  convert  from  rate  base/rate  of  return  regulation  to  price 
cap  regulation.  Sprint  cites  as  authority  forits  request  Section392.245.2  which  states: 
A  large  incumbent  local  exchange  telecommunications 
company  shall  be  subject  to  regulation  under  this  section  upon 
a  determination  by  the  commission  that  an  alternative  local 
exchange  telecommunications  company  has  been  certified  to 
provide  basic  local  telecommunications  service  and  is  provid- 
ing such  service  in  any  part  of  the  large  incumbent  company' s 
service  area. 

In  order  to  quaUfy  for  price  cap  determination  under  the  statute,  the  Apphcant 
must  show:  (1)  that  a  competitive  local  exchange  company  (CLEC)  is  properly 
certificated  to  provide  service  in  the  Applicant' s  service  area,  and  (2)  that  the  CLEC 
is  in  fact  providing  service  in  any  part  of  the  Applicant's  service  area.  In  support 
of  its  application.  Sprint  cites  the  Commission's  Report  And  Order  issued  on 
November  25, 1997,  which  granted  a  certificate  to  ExOp  of  Missouri  Incorporated 
(ExOp)  to  provide  basic  local  exchange  service  within  the  exchanges  of 


'  All  statutory  references  are  to  the  Revised  Statutes  of  1998  Cumulative  Supplement  unless 
otherwise  noted. 
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Sprint.  On  June  3, 1998,  the  Commission  issued  an  order  approving  the  interconnec- 
tion agreement  between  ExOp  and  Sprint  and  ExOp's  tariff  became  effective  on 
December  15, 1998. 

Sprint  attached  to  its  verified  petition  documentation  in  support  of  the  fact  that 
ExOp  is  providing  service  to  customers  within  the  Kearney  and  Platte  City,  Missouri, 
exchanges  of  Sprint. 

The  Commission  has  reviewed  the  Petition  filed  by  Sprint  and  has  determined 

that: 

a)  Sprint  is  a  local  exchange  telecommunications  company  which  has  been 
authorized  to  provide  and  has  provided  telecommunications  services  in  a  specific 
geographic  area  in  the  state  of  Missouri  prior  to  December  31,1995,  and  thus  is  an 
incumbent  local  exchange  telecommunications  company  as  defined  in  Sec- 
tion 386.020(22). 

b)  Sprint  has  at  least  1 00,000  access  lines  in  the  state  of  Missouri,  and  thus  is 
alarge  local  exchange  telecommunications  company  as  definedin  Section  386.020(30). 

c)  ExOp  received  a  certificate  of  service  authority  to  provide  basic  local 
telecommunications  service  on  November  25,  1997  and  ExOp's  tariffs  became 
effectiveon  December  15, 1998. 

d)  ExOp  received  its  certificate  of  service  authority  to  provide  basic  local 
telecommunications  services  subsequent  to  December  31,  1995,  and  thus  is  an 
alternative  local  exchange  telecommunications  company  as  defined  in  Sec- 
tion 386.020(1). 

e)  ExOp  is  providing  basic  local  telecommunications  service  to  customers  in 
the  Keamey  and  Platte  City,  Missouri,  exchanges  of  Sprint. 

The  Commission  has  determined  that  Sprint  has  met  the  conditions  contained 
in  Section  392.245.2,  and  thus  shall  be  subject  to  price  cap  regulation. 

Section  392.245.3  provides  that  the  maximum  allowable  rates  for  a  company 
subject  to  price  cap  regulation  are  those  in  effect  on  December  31  of  the  year 
preceding  the  year  in  which  the  company  is  first  subject  to  price  cap  regulation,  except 
as  otherwise  provided  in  the  statute.  The  Commission  has  determined  that  the  initial 
maximum  allowable  prices  which  Sprint  may  charge  for  its  telecommunications 
servicesaretheprices  which  were  in  effect  on  December  31, 1998. 

Section  392.245.4  provides  that  the  maximum  allowable  rates  for  basic  local 
telecommunications  service  and  exchange  access  service  shall  not  be  changed  prior 
to  January  1 , 2000,  except  in  certain  circumstances.  The  Commission  has  determined 
that  Sprint  shall  be  prohibited  from  changing  the  maximum  rates  for  those  services 
before  January  1 , 2000,  or  until  such  time  as  one  of  the  statutory  exceptions  may  apply. 

On  March  5 , 1 999,  the  Of fice  of  the  Public  Counsel  (Public  Counsel)  filed  a  motion 
requesting  an  evidentiary  hearing  in  which  it  argued  that  "an  evidentiary  hearing  is 
necessary  prior  to  this  Commission  making  such  a  determination  as  required  by 
Section  392.245  (1996),  RSMo."  The  Commission  has  previously  held,  in  Case  No. 
TO-99-294^  that  "The  statute  does  not  require  notice  to  the  pubUc  nor  does  it  state 
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that  such  determination  may  only  be  made  after  hearing.  In  fact,  the  statute  does  not 
require  findings  of  fact  and  conclusions  of  law,  but  rather,  only  anticipates  'a 
determination  by  the  Commission'  that  such  events  have  occurred."  Upon  judicial 
review,  the  court  has  upheld  this  position.  Section  392.245(2),  RSMo  Supp.  1998,  does 
not  require  notice  and  hearing  prior  to  the  determination  of  the  PSC  that  a  large  local 
exchange  telecommunications  company  is  subject  to  price  cap  regulation.  See  State 
of  Missouri  ex.  rel.  Public  Counsel  Martha  S.  Hogerty  v  Missouri  Public  Service 
Commission,  Case  No.  CV 199-282CC,  conclusions  of  law  2,  page  5,  Findings  of  Fact, 
Conclusions  of  Law  and  Judgment,  issued  July  27, 1999. 

The  Commission  has  determined  that  Sprint  qualifies  under  the  statutory 
provision  and  shall  be  granted  price  cap  status. 

mS  THEREFORE  ORDERED: 

1 .  That  Sprint  Missouri,  Incorporated  has  met  the  prerequisites  of  Section  392.245 .2, 
RSMo  Supp  .1998,  and  may  therefore  convert  from  rate  base/rate  of  return  regulation  to  price 
cap  regulation. 

2.  That  the  maximum  allowable  prices  which  may  be  charged  by  Sprint  Missouri 
Incorporated  are  the  prices  which  were  in  effect  on  December  31,  1998. 

3.  That  Sprint  Missouri  Incorporated  may  not  change  the  maximum  allowable  prices 
for  basic  local  telecommunications  service  or  exchange  access  service  prior  to  January  1 , 2000, 
unless  otherwise  authorized  by  the  Commission  in  accordance  with  Sections  392.245.8, 
392.245.9,  or  392.247,  RSMo  Supp.  1998. 

4.  That  this  order  shall  become  effective  on  August  29, 1999. 

5.  That  this  case  may  be  closed  on  August  30, 1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Roberts,  Chief  Regulatory  Law  Judge 


^  In  re  the  petition  of  GTE  Midwest  Incorporated  regarding  price  cap  regulation  under  RSMo 
Section  392.245  (1996). 
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In  the  Matter  of  the  Application  of  Southern  Union  Company  for 
Authority  to  Acquire  up  to  and  Including  Five  Percent  (5  % )  of 
the  Common  Stock  of  Pennsylvania  Enterprises,  Inc.* 

Case  No.  GM-2000-49 
Decided  August  24,  1999 


Gas  §6.  The  Commission  granted  a  gas  utility's  motion  for  rehearing  and  deleted  a  condition 
that  imposed  a  definition  of  ownership  equity  on  the  Commission's  approval  of  the  utility's 
application  for  authority  to  purchase  up  to  and  including  five  percent  of  the  outstanding  stock 
of  an  out-of-state  utility  in  anticipation  of  a  merger  when  ownership  equity  was  at  issue  in  the 
underlying  merger  case  but  was  not  relevant  to  the  instant  application. 

ORDER  GRANTING  APPLICATIONFORRECONSIDERATION 

On  July  20, 1999,  Southern  Union  Company  (Southern  Union)  filed  an  application 
with  the  Commission  requesting  authority  to  acquire  up  to  and  including  five  percent 
of  the  common  stock  of  Pennsylvania  Enterprises,  Inc.  (PNT).  In  a  companion  case, 
case  number  GM-2000-43 ,  Southern  Union  requested  authority  to  complete  a  merger 
with  PNT.  In  this  case,  Southern  Union  sought  authority  to  immediately  purchase 
a  portion  of  the  stock  of  PNT  for  the  purpose  of  mitigating  the  pricing  effect  of 
possible  arbitrage  trading  in  PNT  shares  prior  to  the  time  of  closing  of  the  merger. 
Along  with  its  Application,  Southern  Union  filed  a  motion  requesting  expedited 
consideration  of  this  application  to  permit  the  proposed  transactions  to  occur  no  later 
than  July  31.  Southern  Union  requested  that  the  Commission  issue  its  order 
approving  its  application  no  later  than  July  30,  bearing  an  effective  date  of  the  date 
of  issuance.  On  July  29,  theCommission's  Staff  filed  arecommendationregard- 
ing  the  application  of  Southem  Union.  Staff  recommended  that  the  Commission  reject 
the  application  as  submitted,  but  indicated  that  if  the  Commission  should  choose  to 
approve  the  application  it  do  so  with  several  conditions  attached.  On  July  29,  the 
Commission  issued  an  Order  that  approved  Southern  Union's  application  and 
granted  it  the  authority  it  sought  to  purchase  up  to  and  including  five  percent  of 
PNT's  outstanding  stock.  The  Commission's  Order  included  the  eight  additional 
conditions  recommended  by  Staff. 

On  July  30,  Southem  Union  filed  an  Application  for  Reconsideration,  or,  in  the 
Alternative,  Rehearing.  In  this  application,  Southern  Union  asked  the  Commission 
to  remove  the  condition  contained  in  ordered  paragraph  eight  of  the  Order  issued  on 
July  29.  That  condition  is  as  follows: 

That  for  purposes  of  determining  the  appropriate  level 
of  equity  balances,  the  term  ownership  equity  shall  be  defined 
as  those  funds  or  securities,  which  have  the  most  subordinate 
claim  against  the  assets  of  Southem  Union  Company  as  com- 
pared to  all  other  securities  or  claims  upon  the  assets  of 


*See  page  268  for  another  order  in  this  case. 


SOUTHERN  UNION  CO. 


301 


8  Mo.  P.S.C.  3d 

Southern  Union  Company.  Owner' s  equity  does  not  include  securities  sucii  as  long- 
term  debt  instruments,  hybrid  equity  securities  such  as  SUC's  trust  originated 
preferred  securities,  preferred  stock,  or  short-term  debt. 

Southern  Union's  Application  for  Rehearing  argues  that  "The  question  of 
appropriate  levels  of  'equity  balances'  is  not  a  relevant  consideration  in  this 
Application,  inasmuch  as  Southern  Union  is  not  seeking  rate-making  treatment  with 
respect  to  its  existing  or  any  proposed  capital  structure."  In  particular.  Southern 
Union  argues  that  its  use  of  trust  originated  preferred  stock  securities  (TOPrs)  as  an 
equity  component  of  its  capital  structure  was  a  litigated  issue  resolved  in  Southern 
Union' s  favor  by  the  Commission  in  a  previous  case.  As  an  alternative  to  reconsid- 
eration. Southern  Union  asks  that  the  Commission  rehear  this  matter. 

On  August  5,  the  Commission  issued  an  Order  directing  Staff  to  respond  to 
Southern  Union's  Application  for  Reconsideration  or  Rehearing.  Staff  filed  its 
Response  to  Application  for  Reconsideration  or  Rehearing  on  August  12.  In  its 
response.  Staff  argues  that  the  appropriate  level  of  equity  balances  is  a  very  relevant 
factor  for  the  Commission  to  examine  when  considering  the  merger  transaction 
proposed  by  Southern  Union.  Staff  asserts  that  the  level  of  equity  balance  is 
important  in  measuring  the  financial  stabihty  of  a  company  before  and  after  a 
proposed  merger.  Staff  also  takes  the  position  that  Southern  Union's  TOPrs  are 
properly  treated  as  a  debt  obligation  rather  than  as  an  equity  vehicle.  Staff  suggests 
that  the  condition  in  question  not  be  removed  from  the  order.  Southern  Union  filed 
a  reply  to  Staff's  response  on  August  17. 

The  Commission's  Order  of  July  29  approved  Southern  Union's  request  to 
purchase  up  to  five  percent  of  the  outstanding  shares  of  PNT.  The  other  conditions 
requested  by  Staff,  and  imposedby  the  Commission' s  order,  require  Southern  Union 
to  take  various  actions  necessary  to  ensure  that  information  is  available  to  Staff 
regarding  the  effects  of  this  stock  purchase  and  to  ensure  that  the  stock  purchase 
does  not  harm  Southern  Union' s  customers.  Southern  Union  does  not  challenge  any 
of  these  conditions. 

The  condition  that  Southern  Union  does  challenge  is  simply  a  definition  clause. 
It  seeks  to  define  as  debt,  rather  than  equity,  the  TOPrs  issued  by  Southern  Union. 
The  appropriate  treatment  of  Southern  Union' s  TOPrs  may  well  be  an  important  issue 
in  Case  No.  GM-2000-43,  in  which  the  Commission  will  be  called  upon  to  approve  or 
disapprove  Southern  Union' s  merger  with  PNT.  However,  that  does  not  mean  that 
this  definition  may  appropriately  be  imposed  upon  Southern  Union  as  a  condition 
of  the  approval  of  its  request  to  purchase  a  small  portion  of  the  stock  of  PNT  in  order 
to  ensure  the  continued  viability  of  the  merger. 

The  Commission's  Order  of  July  29  already  approves  the  requested  stock 
purchase  so  there  is  no  need  to  define  ownership  equity  for  purposes  of  making  that 
decision.  Nothing  in  the  Order  or  any  of  the  other  conditions  requires  that  ownership 
equity  be  defined  in  this  order.  The  Condition  challenged  by  Southern  Union  has  the 
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effect  of  imposing  a  definition  of  ownership  equity  upon  Southern  Union  in  a  case 
where  no  such  definition  is  necessary  and  no  evidence  has  been  offered  regarding 
its  appropriateness.  The  Commission  can  best  determine  an  appropriate  definition 
of  ownership  equity  when  this  issue  arises  in  a  proper  case  and  the  Commission  is 
able  to  collect  competent  and  substantial  evidence  to  support  such  a  definition. 

This  order  should  not  be  taken  to  express  any  position  on  the  appropriateness 
of  the  definition  of  ownership  equity  proposed  by  Staff.  If  Staff  is  concerned  about 
equity  ratios  in  the  merger  case,  it  may  raise  those  concems  at  that  time.  If  the 
definition  of  ownership  equity  becomes  a  contested  issue  in  that  case,  the  Commis- 
sion will  decide  the  issue  based  upon  the  evidence  and  arguments  of  the  parties.  It 
will  not  seek  to  impose  such  a  definition  as  a  condition  for  its  approval  of  the  limited 
stock  purchase  plan  proposed  and  approved  in  this  case. 

ITISTHEREFOREORDERED: 

1.  That  the  Application  for  Reconsideration  filed  by  Southern  Union  Company  is 
granted. 

2.  That  ordered  paragraph  eight  of  the  Commission' s  Order  Approving  Application 
with  Additional  Conditions  is  deleted  from  that  Order. 

3.  That  this  order  shall  become  effective  on  August  24,  1999. 
Lumpe,  Ch.,  Murray,  Schemenauer,  andDrainer,  CC,  concur 
Crumpton,  C.  not  participating 

Woodruff,  Regulatory  Law  Judge 
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In  the  Matter  of  United  Water  Missouri  Inc.'s  Tariffs  Designed  to 
Increase  Rates  for  Water  Service 


Case  No.  WR-99-326 
Decided  September  2,  1999 


Evidence,  Practice  and  Procedure  §8.  Rates  §§8,  111,  121.  The  Commission  approved  the 
unanimous  stipulation  and  agreement,  finding  the  proposed  rate  increase  and  the  rate  design  fair 
and  reasonable.  The  stipulation  and  agreement  approved  proposed  plan  to  implement  a  rate 
increase  in  two  phases,  approving  a  $484,000  rate  increase  in  the  overall  Missouri  jurisdictional 
gross  annual  water  revenues,  exclusive  of  specific  taxes  and  fees,  effective  January  1,  2000,  during 
the  first  phase  and  a  $267,000  rate  increase  in  the  overall  Missouri  jurisdictional  gross  annual  water 
revenues,  exclusive  of  specific  taxes  and  fees,  effective  December  1,  2000,  during  the  second  phase. 

ORDERAPPROVINGUNANIMOUSSTIPULATION  AND  AGREEMENT 

United  Water  Missouri  Inc.  (UWM)  submitted  to  the  Commission  tariffs  reflect- 
ing arequest  for  increased  rates  for  water  service  to  customers  in  Jefferson  City,  Cole 
County,  Missouri,  on  February  2,  1999.  The  Commission  suspended  the  tariffs 
submitted  by  UWM  on  February  18.  The  Commission  directed  any  person  who 
wished  to  intervene  to  file  its  application  no  later  than  March  10.  The  Commission 
also  set  an  evidentiary  hearing  on  August  1 6  through  2 1 , 1 999 .  On  February  1 7,  UWM 
filed  its  motion  for  protective  order  which  was  granted  March  17. 

On  March  3,  Staff  of  the  Missouri  PubUc  Service  Commission  (Staff)  filed  its 
Motion  to  Establish  Procedural  Schedule  requesting  various  procedural  dates  be  set. 
On  March  8,  The  319  West  Miller  Corporation  filed  its  application  for  intervention, 
which  was  granted  on  April  27.  (The  Commission  granted  The  319  West  Miller 
Corporation  leave  to  withdraw  on  July  26, 1999.)  On  March  9,  the  City  of  Jefferson 
(City)  filed  its  application  to  intervene,  which  was  granted  on  April  27.  On  March 
1 8,  the  Office  of  the  Public  Counsel  (Public  Counsel)  filed  a  request  for  local  public 
hearings.  Afterresponsive  pleadings  were  received,  the  Commission  issued  an  order 
establishing  aprocedtiral  schedule,  granting  intervention  and  setting  the  local  public 
hearing  on  May  27, 1999. 

On  July  12,  a  prehearing  conference  was  held.  On  July  23,  UWM,  Staff,  Public 
Counsel,  and  the  City  filed  a  joint  motion  to  suspend  procedural  schedule  and  a 
request  to  set  a  date  for  formal  presentation  of  the  stipulation  and  agreement.  In  their 
motion,  the  parties  indicated  that  they  had  reached  an  agreement  in  principle  and 
intended  to  file  an  unanimous  stipulation  and  agreement  in  the  near  future.  The 
parties  also  requested  that  the  Commission  set  a  hearing  date  on  August  16, 1999, 
at  9:00  a.m.,  in  the  event  the  Commission  required  formal  presentation  on  the 
stipulation  and  agreement.  The  joint  motion  was  granted  on  July  30. 
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On  August  5,  the  parties  filed  a  Unanimous  Stipulation  and  Agreement.  The 
Unanimous  Stipulation  and  Agreement  stated  that  the  parties  agreed  that  UWM 
would  revise  its  tariff  sheets  to  produce  a  two-phase  increase.  The  tariff  will  be 
designed  to  implement  an  increase  in  overall  Missouri  jurisdictional  gross  annual 
water  revenues  of  Four  Hundred  Eighty  Four  ThousandDoUars  ($4 84,000),  exclusive 
of  any  appUcable  license,  occupation,  franchise,  gross  receipts  taxes  or  other  similar 
fees  or  taxes,  effective  January  1 , 2000.  In  the  second  phase,  the  tariff  will  be  designed 
to  produce  an  additional  increase  in  overall  Missouri  jurisdictional  gross  annual 
water  revenues  of  Two  Hundred  Sixty  Seven  Thousand  Dollars  ($267,000),  exclusive 
of  any  applicable  license,  occupation,  franchise,  gross  receipts  taxes  or  other  similar 
fees  or  taxes,  effective  December  1 , 2000.  The  parties  also  agreed  that  the  total  amount 
of  the  increases  shall  be  appUed  to  the  water  rates  on  an  equal  percentage  to  all 
classes,  with  the  exception  of  Other  (or  Miscellaneous)  Revenues.  The  stipulation 
and  agreement  also  indicated  that  a  true-up  hearing  is  not  necessary  because  of  the 
parties '  agreement  that  certain  items  of  plant,  known  as  Phase  I  of  the  Treatment  Plant 
Upgrade  project,  have  been  completed  and  placed  in  service  prior  to  June  30, 1999. 
The  parties  agreed  that  UWM  shall  notify  its  customers  and  Public  Counsel  of  the 
new  rates  at  least  30  days  prior  to  the  implementation  of  the  second  rate  increase  to 
occur  on  December  1, 2000.  In  the  stipulation  and  agreement,  the  parties  agreed  to 
utilize  the  depreciation  rates  for  accounts  specified  on  Appendix  A  attached  the 
Unanimous  Stipulation  and  Agreement. 

In  addition  to  the  rate  increase,  the  parties  agreed  that  UWM  shall  file  tariff  sheets 
revised  to  implement  a  requirement  that  UWM  will  provide  maintenance  for  the 
portion  of  the  service  pipe  located  between  the  water  main  and  the  customer's 
property  line  effective  January  1, 2000.  The  parties  agreed  that  the  company  shall, 
at  its  own  expense,  be  responsible  for  the  maintenance  of  all  service  connections 
including  the  curb  stop/valve  and  meter.  If  the  company  replaces  the  service 
connection,  the  company  shall  make  the  replacement  at  its  own  expense,  and  UWM 
shall  become  the  owner  of  any  such  portions  of  the  service  pipe  that  it  replaces.  The 
stipulation  and  agreement  also  sets  forth  the  agreement  of  the  parties  wherein  UWM 
agrees  to  work  with  the  City  to  address  hydrant  spacing  issues  and  arrive  at  a  mutually 
agreed  upon  fire  hydrant  placement  program  which  will  install  approximately  forty 
(40)  new  hydrants  over  the  next  five  (5)  years. 

In  the  Unanimous  Stipulation  and  Agreement,  the  parties  also  agreed  that  all  of 
the  prefiled  testimony  submitted  by  UWM,  Staff,  Public  Counsel,  and  the  City  shall 
be  received  into  evidence  without  the  necessity  of  the  respective  witnesses  taking 
the  stand.  The  exhibits  marked  in  this  case  include  Exhibits  1  and  2,  marked  at  the 
local  public  hearing  which  constitute  written  comments  from  the  pubhc  and  Exhibits 
3  through  32  which  are  prefiled  testimony  exhibits  and  schedules  filed  by  UWM,  Staff, 
Public  Counsel,  and  the  City. 

On  August  11,  Staff  filed  its  confidential  memorandum  with  the  Commission 
serving  all  parties.  Staff  explained  its  rationale  for  entering  into  the  Unanimous 
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Stipulation  and  Agreement  and  supplied  the  Commission  with  supporting  papers 
and  calculations  explaining  the  results  of  the  Unanimous  Stipulation  and  Agreement. 
The  sample  calculations  included  a  comparison  of  what  the  outcome  would  have 
been  had  the  Commission  granted  the  requested  rate  increase  compared  to  the 
stipulation  and  agreement  rate  increase. 

On  August  13,  the  Commission  notified  the  parties  that  the  formal  presentation 
of  the  Stipulation  and  Agreement  at  hearing  on  August  16,1 999,  would  be  necessary. 
The  Commission  also  made  specific  requests  for  information  related  to  the  Unani- 
mous Stipulation  and  Agreement  and  Staff's  confidential  memorandum  filed  in 
support  of  the  Unanimous  Stipulation  and  Agreement.  During  the  hearing,  the 
regulatory  law  judge  informed  the  parties  that  the  confidential  memorandum  filed  by 
Staff  in  support  of  the  Unanimous  Stipulation  and  Agreement  would  be  filed  in  the 
official  case  file  and  would  become  a  part  of  the  record.  All  parties  at  the  hearing 
confirmed  that  they  had  already  received  a  copy  of  this  confidential  memorandum 
and  no  further  service  was  necessary.  All  parties  had  an  opportunity  to  respond  or 
object  to  the  filing  of  the  confidential  memorandum  and  none  was  heard. 

The  Commission  finds  that  the  rate  increase  and  rate  design  as  set  forth  in  the 
stipulation  and  agreement  are  fair  and  reasonable.  Pursuant  to  Section  536.060, 
RSMo  ( 1 994),  the  Commission  accepts  the  Unanimous  Stipulation  and  Agreement 
as  resolution  of  all  of  the  issues  in  this  case.  The  Commission  further  admits  into 
evidence  Exhibits  1  through  32  as  evidence  given  consideration  by  the  parties  and 
the  Commission  in  approving  the  Unanimous  Stipulation  and  Agreementinthis  case. 
The  Commission  has  reviewed  the  Unanimous  Stipulation  and  Agreement,  finds  it 
to  be  reasonable  and  will  approve  it. 

ITISTHEREFOREORDERED: 

1.  That  the  Unanimous  Stipulation  and  Agreement  filed  on  August  5,  1999,  by  the 
parties.  Attachment  A  to  this  order,  is  approved. 

2.  That  United  Water  Missouri,  Inc.,  shall  submit  its  revised  tariff  sheets  consistent 
with  paragraphs  1  and  7  of  the  Unanimous  Stipulation  and  Agreement  within  30  days  of  the 
effective  date  of  this  order.  Such  tariffs  shall  have  a  minimum  30-day  effective  date.  United 
Water  Missouri,  Inc.,  shall  serve  written  notice  upon  the  parties  upon  submission  of  its  tariff 
sheets  and  shall  provide  copies  of  the  tariffs  to  the  parties  immediately  upon  request. 

3.  That  Exhibits  1  through  32  are  admitted  into  evidence. 

4.  That  the  confidential  memorandum  filed  by  the  Staff  of  the  Commission  on  August 
1 1 , 1 999,  in  support  of  the  Unanimous  Stipulation  and  Agreement,  shall  be  filed  with  Records 
to  be  filed  in  the  official  case  file. 

5.  That  this  case  shall  become  effective  on  September  14,  1999. 

Lumpe,  Ch.,  Murray,  Schemenauer,  andDrainer,  CC,  concur 

Crumpton,  C,  absent 
Register,  Regulatory  Law  Judge 
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Editor's  Note:  The  Stipulation  and  Agreement  in  this  case  has  not  been  pub- 
Ushed.  If  needed,  this  document  is  available  in  the  official  case  files  of  the  Missouri 
Public  Service  Connmission. 


In  the  Matter  of  the  Joint  Apphcation  of  Western  Resources,  Inc. 
and  Kansas  City  Power  &  Light  Company  for  Approval  of  the 
Merger  of  Kansas  City  Power  &  Light  Company  with  Western 
Resources,  Inc.  and  Other  Related  Relief. 


Case  No.  EM-97-515 
Decided  September  2,  1999 


Evidence,  Practice  and  Procedure  §8,  Electric  §4.  The  Commission  approved  the  stipulation 
and  agreement,  in  which  the  parties  agreed  to  the  terms  and  conditions  of  the  merger  of  Western 
Resources  Inc  and  KCP&L.  The  Commission  found  the  stipulation  and  agreement  in  the  public 
interest  and  reasonable. 

ORDERAPPROVINGSTIPULATIONAND  AGREEMENT 

On  May  30, 1997,  Kansas  City  Power  &  Light  Company  (KCP&L)  and  Western 
Resources,  Inc.  (Western  Resources)  filed  their  joint  application  for  the  approval  of 
the  merger  of  KCP&L  with  Western  Resources.  On  June  17,  1998,  Western 
Resources,  Kansas  Gas  and  Electric  Company,  KCP&L,  and  NKC,  Inc.  (Joint 
Applicants)  filed  their  the  First  Amended  Joint  Application  with  the  Commission.  On 
February  4,  1999,  the  Commission  established  a  procedural  schedule  in  this  case, 
which  was  later  amended  by  the  Commission.  On  July  12,  the  Joint  AppUcants  along 
with  the  Staff  of  the  Public  Service  Commission  (Staff)  and  the  Office  of  the  Public 
Counsel  (Public  Counsel)  notified  the  Commission  that  settlement  negotiations  were 
proceeding  and  that  the  hearing  memorandum  required  to  be  filed  by  July  1 3  might 
be  unnecessary.  The  Commission  ordered  the  parties  to  file  their  Statement  of 
Positions  and  ordered  Staff  to  file  the  Statement  of  Issues  no  later  than  3  p.m.  on  July 
20  if  their  proposed  stipulation  and  agreement  had  not  been  filed  with  the  Connmission 
by  3 :00  p.m.  on  July  19.  The  hearingremainedscheduledfor  July  26through30and 
August  2  through  6,  1999. 

On  July  20, 1999,  the  Joint  Applicants,  PubUc  Counsel,  the  Missouri  Department 
of  Natural  Resources  (Natural  Resources),  and  the  Staff  filed  a  nonunanimous 
Stipulation  and  Agreement  along  with  the  Staff  Motion  To  Late  File  Stipulation  And 
Agreement.  On  July  2 1 ,  Staff  filed  a  notice  to  the  non-  signatory  parties  of  the  f iUng 
of  the  nonunanimous  Stipulation  and  Agreement  as  required  by  4  CSR  240-2. 1 15(3). 
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Pursuant  to  4  CSR  240-2. 115(3),  each  party  had  five  (5)  days  from  the  receipt  of  the 
notice  to  file  a  request  for  hearing  with  the  Commission.  No  request  for  hearing  was 
received  by  July  26.  Further,  pleadings  entitled  Notice  Of  Position  were  filed  by  St. 
Joseph  Light  &  Power  Company,  The  Empire  District  Electric  Company,  UtiliCorp 
United  Inc.,  Union  Electric  Company  d/b/a  AmerenUE,  Aquila  Power  Corporation, 
GST  Steel  Company,  City  of  Kansas  City,  and  Kansas  Electric  Power  Cooperative 
indicating  that  they  neither  agreed  nor  disagreed  with  the  terms  and  conditions  of 
the  Stipulation  and  Agreement.  These  intervenors  also  stated  that  they  neither 
support  nor  oppose  the  adoption  by  the  Commission  of  the  terms  and  conditions 
agreed  to  by  the  signatory  parties  to  the  Stipulation  and  Agreement  and  were  not 
requesting  a  hearing.  Since  no  party  requested  a  hearing,  the  Commission  will  treat 
the  Stipulation  and  Agreement  as  unanimous  pursuant  to  4  CSR  240-2. 115. 

On  July  21,  the  Commission  granted  leave  to  the  parties  to  file  their  Stipulation 
and  Agreement  out  of  time  and  suspended  the  procedural  schedule.  The  Commission 
requested  Staff  file  a  memorandum  explaining  its  rationale  for  entering  into  the 
proposed  stipulation  and  agreement  between  the  parties  and  giving  the  parties  an 
opportunity  to  respond  to  the  Staff  s  memorandum.  The  Commission  also  scheduled 
a  hearing  date  for  the  presentation  of  the  Stipulation  and  Agreement  to  the 
Commissioners  for  August  4  through  6, 1999,  beginning  at  9:00  a.m. ,  in  the  event  that 
a  hearing  would  be  required  or  requested  by  one  of  the  parties.  On  July  28,  Staff 
requested  the  Commission  further  amend  the  procedural  schedule  by  extending  the 
filing  date  by  which  Staff  was  required  to  file  its  memorandum  explaining  its  rationale 
from  July  30  to  August  4.  Staff  also  requested  that  the  date  of  the  hearing  on  the 
Stipulation  and  Agreement  be  moved  from  August  4  through  6  to  August  1 7  through 
19.  On  July  29,  the  Commission  directed  Staff  to  file  its  memorandum  no  later  than 
4:00  p.m.  on  July  30.  Further,  the  Commission  amended  the  procedural  schedule  and 
canceled  the  hearing  on  the  Stipulation  and  Agreement  that  was  set  for  August  4 
through  6.  The  Commission  indicated  in  its  order  that  the  formal  presentation  of  the 
Stipulation  and  Agreement  would  be  rescheduled  if  it  were  determined  that  a  hearing 
was  necessary.  On  July  30,  Staff  filed  its  memorandum  as  requested  by  the 
Commission. 

The  Stipulation  and  Agreement  provides  that  the  Commission  should  approve 
the  merger  and  creation  of  Westar  Energy,  Inc.  (Westar)  as  requested  in  the  joint 
appUcants'  first  amended  application  filed  June  17,  1998.  The  Stipulation  and 
Agreement  also  provides  that,  subject  to  the  conditions  and  modifications  set  forth 
in  the  Stipulation  and  Agreement,  the  merger  is  not  detrimental  to  the  public  interest 
and  that  the  Stipulation  and  Agreement  resolves  all  outstanding  issues  in  this  case. 
The  parties  have  agreed  that  the  amount  of  any  asserted  merger  premium,  i.e.,  the 
amount  of  the  purchase  price  above  the  net  book  value,  paid  by  Western  Resources 
for  KCP&L  shall  not  be  recoverable  in  rates .  The  parties  further  agreed  that  the  Joint 
Applicants,  including  Westar,  shall  not  seek  to  recover  the  amount  of  any  asserted 
acquisition  premium  resulting  from  this  transaction  in  rates  in  any  Missouri  proceed- 
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ing  and  the  joint  application  should  be  considered  amended  on  this  issue.  In  addition, 
the  parties  agreed  that  Westar  shall  not  seek  to  recover  in  Missouri  the  amount  of 
any  asserted  acquisition  premium  in  this  transaction  as  being  a  "stranded  cost" 
regardless  of  the  terms  of  any  legislation  permitting  the  recovery  of  stranded  cost 
from  ratepayers.  The  parties  further  agreed  that  it  is  unnecessary  to  develop  a  post- 
merger  savings  quantification  tracking  mechanism  with  respect  to  the  instant  merger 
and  that  none  shall  be  proposed  in  future  proceedings  in  Missouri. 

The  Stipulation  and  Agreement  also  provides  that  the  Joint  Applicants,  includ- 
ing Westar,  shall  not  seek  to  recover  the  amount  of  any  transaction  cost  in  rates  in 
any  Missouri  proceeding  and  agree  to  cooperate  with  the  Staff  and  Public  Counsel 
to  identify  such  transaction  costs  to  exclude  them  from  rates  in  any  Missouri  rate 
proceeding.  In  the  Stipulation  and  Agreement,  the  parties  also  agreed  that  the  actual 
prudent  and  reasonable  cost  to  achieve  the  merger  shall  be  amortized  over  a  ten  (10) 
year  period  beginning  on  the  date  the  merger  closes  and  that  the  amount  so  recovered 
shall  not  exceed  the  amount  of  the  Missouri  jurisdictional  portion  of  the  total  cost. 
The  parties  further  agreed  that  the  joint  applicants,  including  Westar,  shall  not  seek 
recovery  of  executive  separation  costs  in  any  Missouri  rate  proceeding. 

The  Stipulation  and  Agreement  further  provides  that  in  the  event  the  merger  is 
treated  as  a  taxable  transaction  by  the  Internal  Revenue  Service  (IRS),  the  Joint 
Applicants,  including  Westar,  agree  to  make  a  rate  base  reduction  on  the  books  of 
Westar  to  fully  compensate  Missouri  ratepayers  for  the  loss  of  any  deferred  income 
taxes  or  deferred  investment  tax  credits  eliminated  by  the  merger  transaction  so  that 
there  will  be  no  financial  detriment  to  Missouri  ratepayers.  The  parties  further  agreed 
to  file  jointly  with  the  Commission  a  "Conceptual  Framework  For  A  Generation  And 
Transmission  Cost  Allocation  Agreement"  for  Commission  approval  which  ad- 
dresses: 

(1)  maintaining  the  current  benefits  of  KCP&L' s  low  fuel  cost 
for  Missouri  jurisdictional  customers; 

(2)  maintaining  the  current  benefits  of  KCP&L' s  present  Mis- 
souri jurisdictional  allocation  method  so  as  to  retain  the  natural 
"allocation  shift"  which  has  been  occurring  from  Missouri  to 
Kansas,  and 

(3)  ensuring  that  if  there  is  any  future  stranded  cost  recovery 
from  KCP&L' s  Missouri  jurisdictional  customers,  it  is  based 
only  on  KCP&L' s  current  Missouri  jurisdictional  allocation 
method  applied  to  the  generating  stations  and  plant  that  are  to 
be  assigned  or  allocated  to  KCPL  Missouri  jurisdictional  portion 
by  the  Conceptual  Framework  for  a  Generation  and  Transmis- 
sion Cost  Allocations  Agreement. 

The  parties  stated  in  the  Stipulation  and  Agreement  that  they  contemplated  that 
the  Conceptual  Framework  For  A  Generation  And  Transmission  Cost  Allocations 
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Agreement  would  be  reached  within  30  days  of  the  signing  of  the  Stipulation  and 
Agreement.  The  parties  filed  the  conceptual  framework  on  August  24,  1999.  The 
parties  further  agreed  that  within  six  months  of  the  close  of  the  merger,  Westar  shall 
meet  with  Staff  and  Public  Counsel,  as  necessary,  to  discuss  Westar' s  structure  and 
organization  and  Westar' s  experience  and  progress  respecting  developing  an 
Administrative  and  General  ( A&G)  expense  allocation  methodology.  The  Stipulation 
and  Agreement  includes  the  specific  agreements  as  to  the  allocation  procedures  and 
methods  to  be  developed  by  Western  Resources  and  Westar. 

The  Stipulation  and  Agreement  further  provides  that  the  joint  applicants.  Staff 
andPublic  Counsel  willjointly  file  with  the  Commission  an  agreement  for  Commission 
approval  which  establishes  reasonable  and  appropriate  customer  service  standards 
for  Westar' s  Missouri  customers  before  the  issuance  of  the  Commission's  order 
approving  this  merger.  The  parties  expected  that  the  agreement  relating  to  the 
reasonable  and  appropriate  customer  service  standards  would  be  filed  within  30  days 
of  the  signing  of  the  Stipulation  and  Agreement.  The  parties  further  agreed  to  locate 
the  executive  headquarters  of  Westar  in  Kansas  City,  Missouri,  and  employ  the 
personnel  necessary  to  meet  and  maintain  reasonable  and  appropriate  customer 
service  standards  in  Westar' s  Missouri  service  area.  The  signatory  parties  filed  the 
customer  service  standards  agreement  with  the  Commission  on  August  24.  The 
Stipulation  and  Agreement  further  provides  that  Westar  will  continue  to  provide  the 
Commission  with  annual  surveillance  reports  on  a  total  company  and  Missouri 
jurisdictional  basis  substantially  similar  to  the  annual  surveillance  reports  currently 
provided  by  KCP&L. 

The  Stipulation  and  Agreement  provides  that  a  one-time  credit  to  all  Missouri 
retail  electric  customers  (except  special  contract  customers)  shall  be  issued  in  the  first 
billing  cycle  in  the  fourteenth  calendar  month  following  the  closing  of  the  merger. 
This  one-time  credit  will  total  $5,000,000  in  the  aggregate,  exclusive  of  license, 
occupation,  franchise,  gross  receipts,  or  similar  fees  or  taxes.  A  notice  to  customers 
explaining  the  one-time  credit  wiU  accompany  the  customer' s  bill  on  which  the  one- 
time credit  appears. 

The  Stipulation  and  Agreement  also  provides  that  the  signatory  parties  will  be 
subject  to  a  rate  case  moratorium  period.  In  the  Stipulation  and  Agreement,  the 
signatory  parties  agree  not  to  file  any  case  with  the  Commission,  or  encourage  or 
assist  in  filing  any  case  with  the  Commission,  requesting  a  general  increase  or 
decrease  in  Westar' s  Missouri  retail  electric  rates,  or  rate  credits  or  rate  refunds 
respecting  Westar' s  Missouri  retail  electric  rates  prior  to  the  earlier  of  September  30, 
2002,  or  30  months  after  the  closing  of  the  merger,  unless  there  is  an  occurrence  of 
a  significant,  unusual  event.  Further,  the  signatory  parties  to  the  Stipulation  and 
Agreement  agree  not  to  request,  encourage  or  assist  in  any  request,  for  a  general 
increase  or  decrease  in  Westar' s  Missouri  retail  electric  rates  or  rate  credits  or  rate 
refunds  respecting  Westar' s  Missouri  retail  electric  rates  that  would  become 
effective  for  service  rendered  prior  to  March  3 1 , 2003,  or  36  months  after  the  closing 
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of  the  merger,  whichever  occurs  first.  The  signatory  parties  agree  that  Westar  will 
not  seek  to  defer  plant  addition  costs,  purchase  power  costs,  or  any  other  deferrals 
related  to  plant  additions  or  purchase  power  costs  other  than  those  deferrals  which 
KCP&L  has  at  present  or  those  specifically  identified  in  the  Stipulation  and 
Agreement.  The  signatory  parties  agree  that  the  Joint  Applicants,  including  Westar, 
reserve  the  right  to  request  that  the  Commission  authorize  the  issuance  of  an 
accounting  authority  order  (AAO)  for  extraordinary  matters  not  related  to  plant 
additions  or  purchase  power  costs,  and  the  other  signatories  to  the  Stipulation  and 
Agreement  reserve  the  right  to  oppose  such  requests  for  an  AAO. 

The  Stipulation  and  Agreement  provides  that  the  joint  applicants,  including 
Westar  and  Western  Resources,  agree  to  make  available  to  the  Staff  and  Public 
Counsel  all  books  and  records  and  employees  and  officers  of  Western  Resources  and 
of  any  affiliate,  including  ONEOK,  or  of  any  subsidiary  of  Western  Resources.  The 
parties  also  agreed  that  Westar  and  any  affiliate  or  subsidiary  of  Western  Resources 
shall  have  the  right  to  object  to  such  production  of  records  on  the  basis  of  any 
applicable  law  or  Commission  rules  except  an  objection  claiming  that  such  records 
or  personnel  are  not  subj  ect  to  the  Commission' s  j  urisdiction  and  statutory  authority, 
including  objections  based  on  the  operation  of  the  Public  Utility  Holding  Company 
Act  of  1935  (PUHCA).  Western  Resources  and  Westar  agree  that  they  will  assume 
the  burden  of  proving  the  reasonableness  of  payments  to  or  by  Westar  in  connection 
with  transactions  with  such  affiUates  in  any  proceedings  before  the  Commission.  The 
signatory  parties  agreed  to  continue  voluntary  and  cooperative  discovery  practices 
and  that  Westar  and  Western  Resources  and  each  of  their  affiliates  and  subsidiaries 
agree  to  use  accounting  practices  to  protect  against  cross-subsidization  of  non- 
Westar  businesses  by  Westar' s  retail  customers. 

The  parties  further  agreed  that  contracts  which  are  required  to  be  filed  with  the 
Securities  and  Exchange  Commission  (SEC)  pursuant  to  PUHCA  or  with  the  Federal 
Energy  Regulatory  Commission  (FERC)  pursuant  to  the  Federal  Power  Act  (EPA) 
may  be  filed  but  that  neither  Westar  nor  Western  Resources  nor  any  other  affiliate 
or  subsidiary  will  seek  to  overturn  the  decisions  or  orders  of  the  Commission  based 
upon  the  claim  that  the  contract  has  been  filed  with,  or  approved  by,  the  SEC  or  FERC 
or  was  incurred  pursuant  to  the  same  method  which  was  filed  with  or  approved  by 
the  SEC  or  FERC.  The  parties  further  agreed  that  there  will  be  no  preapproval  of 
affiliated  transactions  but  that  all  filings  with  the  SEC  or  FERC  for  affiliated 
transactions  will  be  provided  to  the  Commission  and  the  Public  Counsel.  The 
signatory  parties  agreed  that  the  Commission  may  make  its  determination  regarding 
ratemaking  treatment  in  a  later  ratemaking  proceeding  or  a  proceeding  respecting  an 
alternative  regulation  plan.  The  Stipulation  and  Agreement  also  provides  for 
contingent  jurisdictional  stipulations,  attached  to  the  Stipulation  and  Agreement  as 
Attachment  B ,  regarding  affiliated  contracts  required  to  be  filed  with  the  FERC  or  SEC 
to  be  used  if  a  decision  or  order  of  the  Commission  is  invalidated  by  a  court  of  law. 
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The  Stipulation  and  Agreement  provides  for  specific  conduct  by  the  parties 
depending  upon  future  market  power  conditions  related  to  horizontal  market  power, 
vertical  market  power,  retail  market  power,  and  market  power  legislation.  The 
Stipulation  and  Agreement  provides  that  Westar  will  offer  and  maintain  at  least  the 
same  level  of  energy  efficiency  and  weatherization  service  assistance  programs 
offered  by  KCP&L  in  Missouri  during  the  calendar  year  1999  during  the  rate  case 
moratorium  period.  The  parties  agreed  that  the  moratorium  period  will  also  apply  to 
any  filing  with  the  Commission  for  a  change  in  Westar' s  Missouri  electric  rates 
pursuant  to  Section  393.292,  RSMo  (1994),  related  to  funding  for  decommissioning 
the  Wolf  Creek  nuclear  plant. 

The  Stipulation  and  Agreement  provides  that  Westar  will  continue  to  book  an 
amortization  totaling  $3.5  million  annually  until  the  Commission  approves  a  change 
(1)  upon  agreement  of  the  parties,  or  (2)  in  a  general  rate  proceeding.  Accumulated 
amortization  balance  booked  pursuant  to  the  Stipulation  and  Agreement,  or  the 
stipulation  and  agreements  from  Case  Nos .  ER-94- 1 99  or  ER-99-3 1 3 ,  will  be  used  as 
an  offset  to  rate  base  in  future  rate  proceedings  of  Westar,  or  its  successors. 

The  parties  agreed  that  the  prepared  testimony  prefiled  in  this  case  may  be 
received  into  evidence  without  the  necessity  of  the  witnesses  taking  the  witness 
stand.  Therefore,  the  Commission  will  admit  into  evidence  Exhibits  1  through  46, 
which  includes  all  of  the  prepared  testimony  as  identified  in  paragraph  23  of  the 
Stipulation  and  Agreement. 

The  Commission  finds  that  approving  the  merger  as  requested  in  the  Joint 
Applicant's  First  Amended  Application  filed  June  17, 1998,  subject  to  the  conditions 
and  modifications  as  set  forth  in  the  Stipulation  and  Agreement  is  not  detrimental  to 
thepubhc  interest.  Pursuant  to  Section536.060,  RSMo  ( 1 994),  the  Commission  may 
accept  the  Stipulation  and  Agreement  as  a  resolution  of  the  issues  in  this  case.  The 
Commission  has  reviewed  the  Stipulation  and  Agreement  and  verified  application, 
as  amended  by  agreement  of  the  signatory  parties,  and  finds  the  Stipulation  and 
Agreement  to  be  reasonable  and  in  the  public  interest  and  wiU,  therefore,  approve 
it. 

mS  THEREFORE  ORDERED: 

1.  That  the  Stipulation  and  Agreement  filed  on  July  20, 1999,  by  Western  Resources, 

Inc.,  Kansas  City  Power  &  Light  Company,  the  Office  of  the  Public  Counsel,  the  Missouri 
Department  of  Natural  Resources,  and  the  Staff  of  the  Missouri  Public  Service  Commission, 
Attachment  A  to  this  order,  is  approved. 

2.  That  Exhibits  1  through  46  shall  be  admitted  into  evidence  in  this  case. 

3.  That  this  order  shall  become  effective  on  September  14, 1999. 

4.  That  this  case  may  be  closed  after  September  15,  1999. 
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Lumpe,  Ch.,  Murray,  Schemenauer,  andDrainer,  CC,  concur 
Crumpton,  C,  absent 
Register,  Regulatory  Law  Judge 


Editor's  Note:  The  Stipulation  and  Agreement  in  this  case  has  not  been 
published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Commission. 


In  the  Matter  of  the  AppUcation  of  Timber  Creek  Sewer  Company 
for  Permission,  Approval  and  Certificate  of  Convenience  and 
Necessity  Authorizing  it  to  Construct,  Own,  Operate,  Control, 
Manage  and  Maintain  a  Sewer  System  for  the  Public  Located 
in  an  Unincorporated  Area  in  Platte  County,  Missouri. 


Case  No.  SA-99-202 
Decided  September  2,  1999 


Sewer  §2.  The  Commission  found  that  the  application  filed  by  Timber  Creek  for  a  certificate 
of  public  convenience  and  necessity  authorizing  Timber  Creek  to  construct,  own,  operate,  control, 
manage,  and  maintain  a  sewer  system  for  the  pubUc  located  in  an  unincorporated  area  of  Platte 
County,  Missouri,  should  be  granted. 

APPEARANCES 

Jeremiah  D.  Finnegan,  Finnegan,  Conrad,  &  Peterson,  L.C.,  1209  Penntower 
Office  Center,  3 100  Broadway,  Kansas  City,  Missouri  64 1 1 ,  for  Timber  Creek  Sewer 
Company. 

James M.  Fischer,  James M.  Fischer,  P.C.,  101  WestMcCarty  Street,  Suite 215, 
Jefferson  City,  Missouri,  65101  aadRobertH.  Shaw,  McGiimess  &  Shaw,  P.O.  Box 
168,  Marshall  Road,  Platte  City,  Missouri  64079,  for  the  Platte  County  Regional  Sewer 
District. 

Mark  W.  Comley,  Newman,  Comley,  &  Ruth,  601  Monroe  Street,  Suite  301, 
Jefferson  City,  Missouri  65101,  for  the  City  of  Kansas  City,  Missouri. 

Shannon  Cook,  Assistant  Pubhc  Counsel,  P.O.  Box  7800,  Jefferson  City,  Mis- 
souri 65 102,  for  the  Office  of  the  PubUc  Counsel. 

Keith  R.  Krueger,  Deputy  General  Counsel,  Missouri  Public  Service  Commis- 
sion, P.O.  Box  360,  Jefferson  City,  Missouri  65 102,  for  the  Staff  of  the  Missouri  Pubhc 
Service  Commission. 


REGULATORYLAW  JUDGE:    Bill  Hopkins,  Senior  Regulatory  Law  Judge 
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REPORT  ANDORDER 

1.  Procedural  History 

On  November  5,  1998,  Timber  Creek  Sewer  Company  (Timber  Creek)  filed  an 
Application  requesting  that  the  Missouri  Public  Service  Commission  (Commission) 
grant  it  a  certificate  of  public  convenience  and  necessity  to  build  and  operate  a  sewer 
system  for  the  public  within  a  specified  area  of  the  unincorporated  part  of  Platte 
County,  Missouri  (proposed  service  area). 

On  November  1 8, 1 998,  the  Commissionissuedits  Order  and  Notice,  estabUshing 
an  intervention  date  of  December  1 8, 1 998,  for  filing  applications  to  intervene  in  this 
case.  On  December  17,  1998,  the  Platte  County  Regional  Sewer  District  (Sewer 
District)  and  the  City  of  Kansas  City,  Missouri  (Kansas  City)  each  filed  timely 
applications  to  intervene  which  were  subsequently  granted  by  the  Commission  on 
December  29, 1998.  The  Sewer  District  and  Kansas  City  both  opposed  the  grant  of 
the  certificate  to  Timber  Creek. 

On  February  18,1 999,  the  Commission  issued  an  Order  Establishing  Procedural 
Schedule,  which  was  corrected  on  February  19,  1999.  Pursuant  to  the  procedural 
schedule.  Timber  Creek  filed  its  direct  testimony  on  February  1, 1999.  The  Staff  of 
the  Missouri  Public  Service  Commission  (Staff),  Sewer  District,  and  Kansas  City  filed 
their  rebuttal  testimony  on  April  2, 1999 .  A  prehearing  conference  was  held  on  April 
5, 1999.  Surrebuttal  testimony  was  filed  by  Timber  Creek,  Staff  and  the  Sewer  District 
onMay  17, 1999.  Anevidentiaryhearing  was  held  June  14and  15, 1999.  All  the  parties 
were  represented  at  the  evidentiary  hearing.  On  July  6, 1 999,  the  Commission  entered 
its  order  adopting  briefing  schedule,  ordering,  inter  alia,  that  initial  briefs  should  be 
filed  on  July  20, 1999,  and  reply  briefs  should  be  filed  on  July  30, 1999. 

At  the  hearing.  Exhibit  Number  1 5  was  reserved  for  a  copy  of  the  license  of  Timber 
Creek's  CPA,  WilliamEverett.  (Tr.,  p.  438).  This  number  was  subsequently  used  for 
another  exhibit.  On  June  25,  1999,  in  a  letter  to  the  Commission,  Timber  Creek's 
attorney  stated  that  "[w]ith  respect  to  Late  Filed  Exhibit  17  f  sic),  Mr.  Everett' s  CPA 
license,  we  have  learned  that. .  .such  [license]  expired  on  September  7, 1 997 ."  On  July 
16,1 999,  Timber  Creeklate-filed  several  exhibits :  Exhibit  Number  1 5  -  Timber  Creek' s 
1997 Annual  Report;  Exhibit  Number  1 6  -  Timber  Creek' s  1 998 Annual  Report;  Exhibit 
Number  18  -  astatement  from  TimberCreek'  saccountant;ExliibitNumber  19a-acopy 
of  Timber  Creek' s  financial  statement  dated  December  3 1 , 1 998 ;  Exhibit  Number  19b 
-  a  copy  of  Timber  Creek' s  modified  financial  statement  dated  December  31,1998.  All 
the  late-filed  exhibits  are  received  and  made  a  part  of  the  record  of  this  matter. 

On  July  20, 1999,  Staff,  Kansas  City,  and  the  Sewer  District  each  timely  filed  their 
initial  briefs.  On  July  21 , 1999,  Timber  Creekfiled  a  motion  for  leave  to  file  its  initial 
brief  out  of  time  which  is  granted.  On  July  30, 1999,  Staff,  the  Sewer  District,  and 
Timber  Creek  each  timely  filed  their  reply  briefs . 
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11.  Issues 

The  authority  for  the  issuance  by  the  Commission  of  a  certificate  of  convenience 
and  necessity  to  provide  sewer  service  is  contained  in  Section  393.170,  RSMo' . 
Subsection  1  of  that  statute  states  in  part,  "...No. ..sewer  corporation  shall  begin 
construction  of  a.. .sewer  system  without  first  having  obtained  the  permission  and 
approval  of  the  conamission."  Subsection  3  of  that  statute  states  in  part,  "The 
commission  shall  have  the  power  to  grant  the  permission  and  approval  herein 
specified  whenever  it  shall  after  due  hearing  determine  that  such. . . "  convenience  and 
necessity  exists. 

The  courts  have  held  that  "necessity,"  as  used  in  the  term  "convenience  and 
necessity,"  does  not  mean  essential  or  absolutely  indispensable,  but  rather  that  an 
additional  service  would  be  an  improvement  justifying  the  cost  and  that  the 
inconvenience  to  the  public  occasioned  by  the  lack  of  a  utility  is  so  sufficiently  great 
as  to  amount  to  a  necessity.  See  State  ex  rel.  Public  Water  Supply  District  No.  8  v. 
Public  Service  Commission,  600  S.W.2d  147,  154  (Mo.  App.  1980);  State  ex  rel. 
Intercon  Gas  v.  Public  Service  Commission,  848  S.W.2d  593, 597  (Mo.  App.  W.D. 
1993),  and  State  exrel.  Beaufort  Transfer  Co.  v.  Clark,  504  S.W.2d2 16, 219  (Mo.  App. 
1973). 

In  Re  Tartan  Energy,  3  Mo.P.S.C.3d  173, 177  (Sept.  16, 1994)  {Tartan  Energy 
Case),  articulated  the  legal  standard  to  be  met  by  applicants  for  a  certificate  of 
convenience  and  necessity:  ( 1 )  there  must  be  a  need  for  the  service;  (2)  the  applicant 
must  be  qualified  to  provide  the  service;  (3)  the  applicant  must  have  the  financial 
abihty  to  provide  the  service;  (4)  the  applicant's  proposal  must  be  economically 
feasible;  and  (5)  the  service  must  promote  the  public  interest.  See  also  Re  Intercon 
Gas,lnc.,30Mo.P.S.C.(N.S.)554,561  (June  28, 1991);  Stateexrel.  Intercon  Gas  V. 
Public  Service  Cormnission,  loc.  cit.  This  standard  has  also  been  historically  applied 
to  sewer  certificate  cases.  SeeReM.P.B.  Inc.,  28Mo.P.S.C.  (N.S.)55, 73  (November 
15,1985). 

As  discussed  below,  the  Commission  has  determined  that  Timber  Creek  has  met 
its  burden  of  proof  under  the  legal  standards  articulated  by  the  Conrniission  and  the 
courts  for  the  grant  of  a  certificate  of  public  convenience  and  necessity.  For  the 
reasons  stated  herein,  the  Commission  will  grant  Timber  Creek' s  application  for  a 
certificate  of  pubUc  convenience  and  necessity. 

ni.  Discussion 

A.  Timber  Creek  Sewer  Company  Proposal 

Timber  Creek  is  a  Missouri  corporation  duly  organized  and  existing  under  the 
laws  of  the  State  of  Missouri  with  its  principal  office  and  place  of  business  located 
at  1 820  C  Prairie  View  Road,  P.O.  Box  5 1 1 ,  Platte  City,  Missouri  64079 .  It  is  a 
public  utility  proposing  to  render  sewer  service  to  the  public  under  the  jurisdiction 
of  the  Commission  in  an  area  adjacent  to  its  presently  certificated  area.  Timber 

'  All  further  statutory  references  are  to  the  Revised  Statutes  of  Missouri  1 994  unless  otherwise 
indicated. 
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Creek  currently  holds  two  certificates  of  authority  issued  by  the  Commission  in  case 
numbers  SA-95-110  and  SA-96-238.  Timber  Creek  has  provided  service  to  the 
customers  in  those  areas  over  the  past  few  years,  and  currently  serves  about  175 
customers  in  its  Timber  Park  service  area  in  Platte  County,  Missouri. 

The  proposed  service  area  is  within  the  Prairie  Creek  Watershed,  as  more 
specifically  described  in  ExhibitNo.  1,  Schedule  WCS-2.  Timber  Creek  projects  that 
initially  there  will  be  sixty  (60)  potential  homes  to  be  served  in  its  proposed  service 
area.  Timber  Creek' s  current  service  area  consists  of  approximately  900  acres.  The 
proposed  service  area  lies  south  and  west  of  the  current  service  area,  east  of  Prairie 
Creek  and  west  of 1-435,  and  is  legally  described  as  follows: 

All  of  the  following  property  in  Platte  County,  Missouri,  to  wit: 
In  Township  52,  Range  35:  all  of  the  East  one-half  of  the 
Southeast  Quarter  of  Section  1 ;  all  of  the  East  one-half  of  Section 
1 2  and  all  of  the  East  one-half  of  the  Southwest  quarter  of  Section 
12;  and  all  of  Sections  1 3  and24;  andin  Township  52,  Range  34: 
all  of  the  South  three  quarters  of  Section  1 8  lying  South  of  Timber 
Creek  Sewer  Company's  existing  service  area  and  West  of 
Interstate  435  Highway;  and  all  of  Section  19  lying  West  of 
Interstate  435  Highway. 

All  of  the  proposed  service  area  lies  within  an  area  that  has  been  designated  as 
the  Prairie  Creek  Watershed  and  consists  of  a  total  of  about  10,000  acres.  Timber 
Creek  does  not  seek  authority  to  serve  those  portions  of  the  Prairie  Creek  Watershed 
that  lie  east  of  1-435,  nor  does  it  propose  to  serve  the  southernmost  portions  of  the 
watershed. 

The  purpose  of  Timber  Creek's  application  is  twofold:  (1)  to  provide  sewer 
service  under  the  regulation  of  the  Commission  in  the  proposed  service  area,  which 
currently  has  no  sewer  service,  regulated  or  unregulated;  and  (2)  to  expand  its  existing 
sewer  treatment  facilities  by  locating  a  new  facility  at  the  base  of  the  watershed  in 
order  to  provide  treatment  service  for  anticipated  growth  in  Timber  Park,  to  provide 
treatment  service  for  development  in  Platte  City  under  an  agreement  being  negotiated 
with  Platte  City,  and  to  serve  anticipated  customers  in  the  proposed  service  area. 

In  its  original  AppUcation  and  feasibility  study.  Timber  Creek  proposed  moving 
a  portion  of  its  existing  treatment  plant  to  a  new  location  in  its  proposed  service  area 
together  with  the  construction  of  new  equipment  to  initially  provide  150,000  gallons 
per  day  (gpd)  treatment  capabiUties  and  designed  to  allow  expansion  to  400,000  gpd. 
Under  the  original  proposal,  a  portion  of  the  existing  treatment  plant  would  remain 
in  place  and  be  converted  into  a  wetwell  and  extraneous  flow  basin  for  a  new  pumping 
station  to  be  built  at  the  current  location.  The  estimated  cost  of  the  new  facilities  and 
conversion  was  $675,000. 

Timber  Creek  modified  its  proposal  in  its  surrebuttal  testimony.  Instead  of 
recycling  its  existing  50,000  gpd  plant  and  building  anew  1 50,000  gpd  plant.  Timber 
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Creek  proposed  to  construct  a  1 00,000  gpd  treatment  plant  and  to  continue  utilizing 
its  existing  plant,  thus  being  able  to  treat  150,000  gpd.  Willis  C.  Sherry  (Sherry),  the 
President  and  Chairman  of  theBoard  of  Timber  Creek,  testified  thatthe  $675,000 figure 
for  construction  costs  was  still  "valid  and  adequate...."  (Tr.,p.  52)  Timber  Creek  did 
not  amend  its  Application  or  submit  a  modified  feasibility  study  to  support  its 
modified  proposal. 

B.  Is  there  a  need  for  service? 

In  the  Hearing  Memorandum  filed  on  June  3 , 1 999  (Memorandum),  Timber  Creek, 
Staff,  and  the  Office  of  the  Public  Counsel  (OPC)  all  agreed  that  there  was  a  public 
need  for  sanitary  sewer  service  in  the  proposed  service  area.  The  Sewer  District  and 
Kansas  City  both  agreed  that  there  was  no  public  need  for  sanitary  sewer  service  in 
the  proposed  service  area. 

In  his  direct  testimony  for  TimberCreek,  Sherry  stated  that  there  was  apublicneed 
for  sanitary  sewer  service  in  the  proposed  service  area.  (Sherry,  Direct  Test.,  p.  6)  The 
proposed  service  area  is  ripe  for  development  and  in  order  to  tap  the  proposed  service 
area' s  potential  as  a  quahty  residential  and  commercial  area,  such  development  would 
need  adequate  sewer  service.  (Loc.  cit.) 

Sherry  stated  that  developers  are  building  and  planning  to  build  residential 
homes  and  other  estabUshments  in  the  proposed  service  area  and  have  contacted 
Timber  Creek,  requesting  that  Timber  Creek  provide  sewer  service  in  the  proposed 
service  area.  {Loc.  cit. )  Sherry  stated  that  presently  there  were  about  25  single  family 
dwelUngs  with  a  population  density  of  about  75  residents  in  the  proposed  service 
area.  (Sherry,  Id.,  Sch.  WCS  3,  p.  3)  Sherry  stated  that  Timber  Creek  had  a  request 
from  D.  R.  Sherry  Construction  for  service  to  about  fifty  single  family  residences  to 
be  built  over  the  next  three  years  in  the  proposed  service  area.  {Loc.  Cit.) 

Martin  Hummel,  in  his  rebuttal  testimony  for  the  Staff,  stated  that  there  was  a  need 
for  sewer  service  in  the  proposed  service  area  and  that  he  knew  of  no  other  entities 
ready  and  wilUng  to  provide  such  service.  (Hummel,  Rebuttal  Test.,  p.  2) 

William  C.  Carter,  Jr.  (Carter),  the  engineer  for  Timber  Creek,  in  his  surrebuttal 
testimony,  stated  that  without  the  construction  of  the  treatment  plant  and  collecting 
facilities  by  Timber  Creek,  the  proposed  service  area  will  not  see  much  development. 
(Carter,  Surrebuttal  Test.,  p.  8)  Carter  noted  that  all  utility  services  except  sewer 
service  are  available  in  the  proposed  service  area  and,  because  of  this  lack,  the  area 
has  not  been  developed.  {Loc.  cit.) 

Michael  P.  Kalis  (Kalis),  the  engineer  for  the  Sewer  District,  in  his  rebuttal 
testimony,  did  not  specifically  testify  concerning  the  public  need  for  sanitary  sewer 
service  in  the  proposed  service  area.  However,  he  cited  the  Sewer  District' s  master 
plan  prepared  for  the  Sewer  District  in  1995  by  Burns  and  McDonnell  Engineering 
Company,  which  "sets  forth  a  conceptual  long-term  framework  for  the  orderly 
development  of  sanitary  sewers  in  the  unincorporated  [portions]  of  Platte  County" 
by  the  Sewer  District.  (KaUs,  Rebuttal  Test.,  p.  2)  In  other  words,  KaUs  testified  that 
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the  Sewer  District  and  not  Timber  Creek  was  the  proper  party  to  build  the  sewer 
service.  For  example,  Kalis  stated  that  Timber  Creek' s  plans  for  the  proposed  service 
area  were  inadequate  in  that  Timber  Creek' s  plan  to  build  a  treatment  plant  with  an 
initial  capacity  of  1 50,000  gpd  would  be  unable  to  handle  Timber  Creek' s  projected 
customer  load  in  the  years  2000  and  2001 .  (Id.,  p.  5)  Kalis  stated  that  Timber  Creek 
estimated  512  connections  by  the  year  2000  and,  at  the  average  daily  flow  of 300  gpd, 
there  would  be  a  total  153,600  gpd  flow.  {Loc.  cit.)  Kalis  stated  that  Timber  Creek 
estimated  665  connections  by  the  year  2001,  with  a  total  199,500  gpd  flow. 

At  the  hearing.  Kalis  testified  that  the  Sewer  District  had  plans  to  build,  by 
September  2000,  a  250,000  gpd  sewage  treatment  plant  to  serve  the  proposed  service 
area.  Kalis  said  that  the  Sewer  District  would  not  be  trying  to  construct  such  a  plant 
unless  it  thought  there  was  a  need  for  service  in  the  proposed  service  area.  (Tr.,  pp. 
370-371,375) 

Sewer  District  witness  Charles  Reineke  (Reineke),  Executive  Director  of  the  Sewer 
District,  at  the  hearing  unequivocally  testified  on  this  issue  that  "[tjhere  is  a  need 
there  if  someone  has  put  a  plan  together  and  has  requested  service,  obviously  there 
is  a  need."  (Tr. ,  p.  3 1 8) 

Mary  A.  Lappin  (Lappin),  in  her  rebuttal  testimony  for  Kansas  City,  testified  that 
there  was  no  need  for  sewer  service  in  the  proposed  service  area.  Lappin  stated  that 
"..  .it  appears  from  the  application  and  feasibility  study  [submitted  by  Timber  Creek] 
that  most,  if  not  all,  of  the  residences  contemplated  have  yet  to  be  constructed." 
(Lappin,  Rebuttal  Test.,  p.  5,  footnote  omitted)  Thus,  concludes  Lappin,  if  there  are 
no  residences,  then  "...it  appears  there  are  not  sufficient  customers  to  warrant 
expanding  the  certificated  area  [of  Timber  Creek]."  (Loc.  cit.) 

The  Commission  finds  that  there  is  a  need  for  sewer  service  in  the  proposed 
service  area. 

C.  Is  the  applicant  qualified  to  provide  the  service? 

In  the  Memorandum,  this  issue  was  not  addressed.  The  issue,  however,  was 
addressed  in  other  pleadings  and  at  the  hearing. 

Sherry  testified  in  his  direct  testimony  that  he  had  been  involved  in  the  sewer 
business  for  eight  years.  (Sherry,  Direct  Test.,  p.  1)  According  to  Sherry,  the  principal 
owners  and  operators  of  Timber  Creek  are  primarily  in  the  real  estate  business, 
developing  residential  subdivisions.  (Tr.,  p.  73)  Mr.  Sherry  is  licensed  as  areal  estate 
broker  and  his  wife  is  licensed  as  a  real  estate  salesperson.  (Id.,  pp.  74-75)  Sherry 
developed  the  Chez  la  Terra  Subdivision  and  the  Timber  Creek  Subdivision  and  is 
now  actively  planning  the  Timber  Park  subdivision.  (Id. ,  p.  73)  Darrin  Sherry,  a  son 
of  Sherry '  s,  is  a  part-owner  of  Timber  Creek  and  alsoownsD.R.  Sherry  Construction, 
areal  estate  development  company  whichis  planning  to  develop  the  new  D.  R.  Sherry 
Homes  located  in  the  proposed  service  area.  (Id.,  pp.  79-80) 

In  1995,  Sherry  stated,  he  formed  Timber  Creek  due  to  the  growth  of  the  number 
of  outlets  on  the  sewer  system  serving  Timber  Creek  Subdivision  to  more  than 
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twenty-five,  and,  in  that  same  year,  filed  for  the  first  certificate  of  convenience  and 
necessity  to  operate  a  regulated  sewer  corporation.  (Sherry,  Direct  Test.,  p.  1)  On 
May  1 8, 1995,  in  case  number  SA-95- 110,  Timber  Creek  was  granted  authority  to  serve 
two  areas  in  Platte  County,  and  on  June  11,1 996,  in  case  number  S  A-96-238,  Timber 
Creek  was  granted  additional  authority  to  serve  another  area  in  Platte  County 
adjacent  to  one  of  the  areas  previously  authorized  to  serve.  (Id.,  pp.  2-3)  Timber 
Creek' s  sewer  system  in  its  presently  certificated  areas  meets  all  requirements  of  the 
Department  of  Natural  Resources  (DNR).  (Id.,  p.  6)  Sherry  stated  that  all  extensions 
or  other  plants  required  to  serve  the  proposed  service  area  would  also  be  designed 
and  built  to  meet  all  requirements  of  the  DNR,  as  well  as  the  requirements  of  the 
Commission,  and  the  requirements  contained  in  Timber  Creek' s  rules  and  regulations 
on  file  with  the  Commission.  {Loc.  cit.) 

Timber  Creek,  which  presently  serves  approximately  175  customers,  is  the  only 
sewer  company  that  Sherry  owns.  (Tr.,  p.  75)  Based  upon  the  record,  it  is  clear  that 
Sherry  and  his  family  are  principally  involved  in  the  development  of  real  estate,  and 
operate  Timber  Creek  on  an  ancillary  basis  to  the  Sherry  family's  real  estate 
businesses. 

At  the  hearing.  Carter  testified  that  Timber  Creek  had  adequate  capacity  to  serve 
its  current  and  projected  needs  in  its  existing  service  area.  (Id.,  pp.  163-64)  In  fact. 
Timber  Creek  projects  that  it  will  have  more  than  adequate  capacity  to  serve  its 
existing  service  area,  atleastthrough  the  year  2001.  (Id.,p.  164)  According  to  Carter, 
at  the  current  rate  of  development.  Timber  Creek  would  not  reach  its  current  plant 
capacity  until  some  time  in  the  year 2001.  (Loc.  Ci/.;  Ex.  No.  3,  p.  2)  Carter  pointed  out 
that  the  present  50,000  gpd  treatment  plant  is  averaging  only  24,000  to  30,000  gpd, 
so  Timber  Creek  has  "another  20,000  gpd  to  go  before  it  reaches  capacity."  (Id.,  p. 
1 5  3 )  As  a  result.  Timber  Creek  could  add  at  least  eighty  (80)  more  homes  in  its  existing 
service  area  before  it  exceeded  its  existing  treatment  plant  capacity.  (Id. ,  p.  153)  In 
addition.  Timber  Creek  could  expand  its  existing  capacity,  if  necessary,  within  its 
presently  certificated  area  without  obtaining  additional  authority  from  the  Commis- 
sion. (Id.,  p.  203) 

No  witness  from  the  Sewer  District  or  Kansas  City  testified  directly  on  this  issue. 
In  fact,  Kahs  stated  that  the  existing  sewage  treatment  facilities  at  Timber  Park  were 
not  undersized,  that  he  had  never  known  of  DNR  citing  Timber  Creek  for  any 
deficiencies,  and  that  he  had  no  reason  to  doubt  that  Timber  Creek  would  add 
treatment  capacity  when  it  becomes  necessary.  (Id.,  p.  367) 

The  Commission  finds  that  Timber  Creek  is  qualified  to  provide  the  service. 

D.  Does  the  applicant  have  the  financial  ability  to  provide  the  service? 

In  the  Memorandum,  Timber  Creek,  Staff,  and  OPC  all  agreed  that  Timber  Creek 
had  the  financial  ability  to  provide  the  service.  The  Sewer  District  and  Kansas  City 
both  agreed  that  Timber  Creek  did  not  have  the  financial  ability  to  provide  the  service. 
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The  feasibility  study  that  Timber  Creek  filed  with  its  Application  in  this  case 
revealed  that  Timber  Creek  expected  to  lose  $28 ,680  in  1 998,  and  that  it  expected  to 
lose  money  for  each  of  the  first  three  years  during  which  it  sought  to  serve  the 
proposed  service  area.  (Feasibility  Study,  Appendix  3)  The  projected  losses  shown 
in  the  fe  asibiUty  study  ranged  from  nearly  $  1 1 ,000 per  year  to  nearly  $  1 6,000 per  year. 
{Loc.  cit.) 

Timber  Creek  presently  charges  its  residential  customers  a  monthly  service  fee 
of  $  1 6.50per  month  (Tr.,  p.  69),  which  is  substantially  lower  than  the  monthly  service 
fees  that  the  Sewer  District  would  charge  its  customers  in  the  same  area,  i.e.,  $24.50 
per  month  (Kalis,  Rebuttal  Test.,  p.  4) 

Timber  Creek  subsequently  filed  with  the  Commission  its  revised  annual  reports 
for  the  most  recent  two  years.  Even  though  Timber  Creek  has  sustained  net  losses 
in  recent  years,  it  appears  that  it  has  sufficient  financial  resources  to  carry  out  this 
project.  According  to  the  revised  annual  reports  that  Timber  Creek  filed  with  the 
Commission,  Timber  Creek  had  $83,885ofcashon  hand  at  the  end  of  1 997  and  slightly 
more  —  $92,44 1  —  at  the  end  of  1 998 .  Timber  Creek  sustained  a  net  loss  of  $2,699 
during  1997  and  a  net  loss  of  $2,491  during  1998. 

Timber  Creek's  small  losses  in  recent  years  do  not  pose  a  serious  threat  to  the 
financial  ability  of  Timber  Creek  to  serve  the  proposed  service  area.  The  Commission 
notes  that  Timber  Creek  has  at  its  discretion  regulatory  avenues  to  correct  this 
situation  whenever  it  deems  necessary. 

The  Commission  finds  that  Timber  Creek  has  the  financial  ability  to  serve  the 
proposed  service  area. 

E.  Is  the  applicant's  proposal  economically  feasible? 

The  Sewer  District' s  master  plan  includes  the  construction  of  treatment  facilities 
to  serve  the  Prairie  Creek  Watershed,  a  portion  of  which  Timber  Creek  is  seeking  to 
serve  in  this  proceeding.  Likewise,  Reineke  testified  that  the  Sewer  Districthas  plans 
to  provide  service  in  all  of  the  Prairie  Creek  Watershed  (Tr.,  p.  349),  including  the  area 
that  Timber  Creek  proposes  to  serve.  (Ex.  No.  9,  Sch.  MPK-2) 

The  Sewer  District' s  proposed  sewage  plant  is  somewhat  larger  than  but  similar 
in  concept  to  the  plant  Timber  Creek  proposes.  The  Sewer  District,  by  advancing  this 
proposal,  necessarily  implies  that  it  finds  the  construction  of  its  250,000  gpd  sewage 
treatment  plant  feasible.  In  Kalis'  rebuttal  testimony,  the  Sewer  District  stated  that 
this  plant  would  cost  $1,700,000,  i.e.,  $6.80pergpd.  (Kalis,  Rebuttal  Test.,  p.  5)  Timber 
Creek' s  proposal,  as  stated  above,  was  for  building  a  1 50,000  gpd  sewage  treatment 
plant  at  the  cost  of  $675,000,  i.e.,  $4.50  per  gpd.  If  the  Sewer  District's  proposal  is 
feasible,  then  there  is  no  basis  for  concluding  that  Timber  Creek's  proposal  to 
construct  a  smaller  plant,  at  a  lower  cost  per  gpd,  is  not  also  feasible. 

The  Conmiission  finds  that  Timber  Creek' s  proposal  is  economically  feasible. 
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F.  Does  the  applicant's  proposal  promote  the  public  interest? 

The  foregoing  discussion  demonstrates  that  the  Timber  Creek  apphcation  in  this 
case  satisfies  the  requirements  of  each  of  the  first  four  tests  in  the  Tartan  Energy 
Case. 

"Generally  speaking,  positive  findings  with  respect  to  the  other  four  standards 
will  in  most  instances  support  a  finding  that  an  application  for  a  certificate  of 
convenience  and  necessity  will  promote  the  pubUc  interest."  Tartan  Energy  Case, 
189. 

However,  there  are  other  factors  to  consider  in  determining  whether  granting  the 
certificate  will  promote  the  public  interest,  because  the  Sewer  District  is  also  offering 
to  provide  its  services  to  the  customers  in  the  proposed  service  area. 

The  Sewer  District  and  Kansas  City  contend  that  Timber  Creek  cannot  be  trusted 
to  remain  in  the  sewer  collection  business  because  it  is  affiliated  with  a  real  estate 
developer  and  that  it  will  exit  the  sewage  treatment  business  as  soon  as  its  real  estate 
developmentobjectives  are  achieved.  (Sewer  District,  Initial  Brief,  pp.  8-10;  Kansas 
City,  Initial  Brief,  p.  1)  There  is  no  evidence  to  support  this  claim.  Sherry  directly 
contradicted  the  contention  when  he  testified  that  he  expects  to  continue  to  serve 
as  president  of  Timber  Creek  for  "five,  ten  or  15  years,"  and  that  he  expects  his  sons 
to  continue  to  operate  the  business  after  that.  (Tr.,  p.  78) 

Timber  Creek  recognized  the  need  for  sewage  treatment  services  in  the  area  more 
rapidly  than  the  Sewer  District  did,  and  filed  applications  to  serve  the  area  more  than 
three  years  ago.  The  Sewer  District  has  been  indecisive  on  whether  there  was  a  need 
for  service  at  all.  The  Sewer  District  stated  in  the  Hearing  Memorandiun  and  in  its 
briefs  that  there  is  no  need  for  service,  even  though  one  of  its  witnesses,  KaUs, 
testified  that  there  is  a  need  for  service  and  that  the  Sewer  District  therefore  plans 
to  complete  construction  of  a  new  sewage  treatment  plant  for  the  area  by  September 
oftheyear2000.(Id.,pp.370-371) 

Timber  Creek  has  also  been  able  to  provide  service  to  its  customers  at  a  lower 
monthly  fee,  and  with  lower  connection  fees  than  those  charged  by  the  Sewer  District. 
This  is  because,  as  discussed  above,  the  construction  of  the  Sewer  District's 
treatment  facilities  costs  approximately  $6  per  gpd,  whereas  the  construction  of 
Timber  Creek' s  facilities  costs  approximately  $4  per  gpd.  Kalis  attributes  the  Sewer 
District's  higher  construction  costs  to  redundancy  of  equipment,  materials  of 
construction,  and  a  number  of  other  items.  (Id.,  p.  403) 

The  Commission  finds  that  Timber  Creek' s  proposal  promotes  the  public  interest. 

IV.  Findii^s  of  Fact 

The  Missouri  Public  Service  Commission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 
The  positions  and  arguments  of  all  of  the  parties  have  been  considered  by  the 
Commission  in  making  this  decision.  Failure  to  specifically  address  a  piece  of 
evidence,  position  or  argument  of  any  party  does  not  indicate  that  the  Commission 
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has  failed  to  consider  relevant  evidence,  but  indicates  rather  that  the  omitted  material 

was  not  dispositive  of  this  decision. 

1.  The  Commission  finds  that  there  is  a  need  for  sewer  service 
in  the  proposed  service  area. 

1  The  Commission  finds  that  Timber  Creek  is  quahfied  to 
provide  the  service. 

3.  The  Commission  finds  that  Timber  Creek  has  the  financial 
abihty  to  serve  the  proposed  service  area. 

4.  The  Commission  finds  that  Timber  Creek' s  proposal  is  eco- 
nomically feasible. 

5.  The  Commission  finds  that  Timber  Creek's  proposal  pro- 
motes the  public  interest. 

V.  Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  reached  the  following  conclusions 
oflaw: 

1.  Timber  Creek  is  a  pubhc  utihty  and  a  sewer  corporation 
subject  to  the  Commission's  jurisdiction  under  section 
386.250,RSMo,andsection393.170,RSMo. 

2  There  is  a  need  for  sewer  service  in  the  service  area  that 
Timber  Creek  proposes  to  serve. 

3.  Timber  Creek  is  qualified  to  provide  the  proposed  service. 

4.  Timber  Creek  has  the  financial  ability  to  provide  the  service. 

5.  Timber  Creek' s  proposal  to  serve  the  proposed  service  area 
is  economically  feasible. 

6.  Timber  Creek' s  plan  to  serve  the  proposed  service  area  will 
promote  the  public  interest. 

7.  Timber  Creek' s  proposal  satisfies  all  of  the  criteria  enunci- 
ated in  the  Tartan  Energy  Case  as  set  forth  above,  and  the 
proposal  should  be  granted. 

ITIS  THEREFORE  ORDERED: 

1.  That  late-filed  Exhibits  15,  16,  17,  18,  19a,  and  19b  are  hereby  received  into  the 
record. 

2.  That  Timber  Creek  Sewer  Company's  motion  for  leave  to  file  its  initial  brief  out 
of  time  is  granted. 

3.  That  the  Application  filed  by  Timber  Creek  Sewer  Company  for  a  certificate  of 

public  convenience  and  necessity  authorizing  Timber  Creek  to  construct,  own,  operate, 
control,  manage,  and  maintain  a  sewer  system  for  the  public  located  in  an  unincorporated  area 
of  Platte  County,  Missouri,  as  more  fully  described  in  its  Application,  is  hereby  granted. 
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4.     This  Report  and  Order  shall  become  effective  on  September  14, 1999. 
J.     That  this  case  may  be  closed  on  September  15, 1999. 

Lumpe,  Ch.,  Schemenauer,  andDrainer,  CC,  concurandcertify  compliance  with 
the  provisions  of  Section  536.080,  RSMo  1994.  Murray,  C,  dissents  with  opinion 
Crumpton,  C,  absent 

DISSE]VmGOPIMONOFCOMMISSIONERCONNIEMlJimA 

I  would  deny  the  Application .  Apphcant  has  not  met  its  burden  to  show  financial 
capacity.  Furthermore,  I  am  unpersuaded  by  Applicant's  allegation  of  need  for 
service. 


In  the  Matter  of  the  Laclede  Gas  Company's  Tariff  Sheets  to 
Extend  and  Revise  the  Company 's  Gas  Supply  Incentive  Plan.* 


Case  No.  GT-99-303 
Decided  September  9,  1999 


Gas  §  17.2.  The  Commission  rejected  the  company's  proposed  tariff  sheets  that  were  filed  to 
extend  and  revise  the  company's  Gas  Supply  Incentive  Plan  (GSIP  II).  However,  the  Commission 
authorized  the  company  to  file  tariff  sheets  to  implement  a  modified  GSIP  II  for  a  one-year  term. 
The  modifications  directed  by  the  Commission  include  changes  to  provisions  regarding  gas 
procurement,  off-system  sales,  capacity  release,  pipeline  discount,  and  mix  of  pipeline  services. 


APPEARANCES 

Michael  E.  Pendergast,  Associate  General  Counsel,  and  Thomas  M.  Byrne, 
Associate  Counsel,  Laclede  Gas  Company,  720  Ohve  Street,  St.  Louis,  Missouri 
63 1 01 ,  for  Laclede  Gas  Company. 

Edward F.  Downey,  Bryan  Cave  LLP,  221  Bolivar  Street,  Suite  101,  Jefferson  City, 
Missouri  65109,  for  Adam's  Mark  Hotels,  Alcoa  Foil  Products  (Alumax,  Inc.), 
Anheuser-Busch  Cos.,  Inc.,  The  Boeing  Company,  Ford  Motor  Company, 


""See  page  346  for  another  order  in  this  case.  The  Commission,  in  an  order  issued  on  November 
2,  1999,  denied  a  request  for  clarification.  In  an  order  issued  on  November  4,  1999,  the 
Commission  denied  an  appUcation  for  rehearing  in  this  case. 
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General  Motors  Corporation,  Hussmann  Refrigeration,  MEMC  Electronic  Materials, 
Inc.,  Monsanto  Company,  Paulo  Products  Company,  Procter  &  Gamble  Manufactur- 
ing Company,  and  Ralston  Purina  Company,  collectively  known  as  the  "Missouri 
Industrial  Energy  Consumers"  or  "MIEC". 

Robert  J.  Hack,  Vice  President,  Pricing  and  Regulatory  Affairs,  Missouri  Gas 
Energy,  3420  Broadway,  Kansas  City,  Missouri  641 1 1 ,  for  Missouri  Gas  Energy,  a 
division  of  Southern  Union  Company. 

Douglas  E.  Micheel,  Senior  Public  Counsel,  Office  of  the  Public  Counsel,  Post 
Office  Box  7800,  Jefferson  City,  Missouri  65 1 02,  for  the  Office  of  the  Public  Counsel 
and  the  public. 

Thomas  R.  Schwarz,  Jr.,  Deputy  General  Counsel,  and  Bruce  H.  Bates,  Assistant 
General  Counsel,  Missouri  Public  Service  Commis  sion.  Post  Office  B  ox  3 60,  Jefferson 
City,  Missouri  65 102,  for  the  staff  of  the  Missouri  Public  Service  Commission. 

REGULATORYLAW  JUDGE:    Vicky  Ruth. 

REPORT  ANDORDER 

Background 

Laclede  Gas  Company  (Laclede)  currently  has  an  experimental  Gas  Supply 
Incentive  Plan  (GSIP),  which  was  recommended  to  the  Commission  by  Laclede,  the 
Staff  of  the  Missouri  Public  Service  Commission  (Staff)  and  several  other  parties  as 
part  of  the  Stipulation  and  Agreement  filed  in  the  Company' s  1996  general  rate  case 
proceeding.  Case  No.  GR-96-193.  The  plan  was  approved  on  an  experimental  basis 
for  a  three-year  term  to  begin  on  October  1, 1996,  and  expire  on  September  30, 1999. 
The  decision  now  before  the  Commission  is  whether  to  allow  Laclede  to  extend  the 
GSIP,  and  if  so,  with  what  modifications  and  for  what  term. 

Procedural  History 

On  January  14,  1999,  Laclede  filed  a  tariff  with  the  purpose  of  extending  and 
revising  the  Company' s  GSIP  for  an  additional  three  years .  Laclede  also  requested 
that  the  Commission  establish  an  expedited  procedural  schedule. 

On  January  25,  1999,  Staff  filed  a  Motion  for  Procedural  Schedule  and  for 
Protective  Order.  Staff  proposed  a  procedural  schedule  which  established  hearing 
datesof  July  26-30, 1999.  AlsoonJanuary  25,theOfficeofthePublicCounsel(Public 
Counsel)  filed  a  Response  in  Opposition  to  Laclede  Gas  Company's  Request  to 
Establish  an  Expedited  Procedural  Schedule. 

On  January  28, 1 999,  Staff  filed  a  Memorandum  regarding  the  tariff  filed  to  extend 
the  GSIP.  Staff  noted  that  these  tariff  sheets  would  allow  the  company  to  leave  a  GSIP 
in  place  for  three  more  years,  through  September  30, 2002.  Staff  recommended  that 
these  proposed  tariff  sheets  be  suspended  for  a  period  of  at  least  six  months  beyond 
the  requested  effective  date  of  February  14, 1999. 
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Laclede  filed  a  response  to  the  procedural  schedule  recommendations  of  Staff 
and  Pubhc  Counsel  on  February  2,1999.  Staff  filed  a  response  to  this  document  on 
February  4, 1999,  andPublic  Counsel  did  so  on  February  8, 1999.  The  Commission 
issuedanorderonFebruary  10,  1999,  which  suspended  the  tariff  sheets  for  120  days, 
to  June  14,  1999,  granted  a  protective  order,  and  denied  the  motion  for  expedited 
procedural  schedule. 

On  February  1 9, 1 999,  Laclede  filed  a  Motion  for  Prompt  Approval  of  Laclede  Gas 
Company's  Proposed  Price  Stabilization  Program  and  a  One- Year  Extension  of 
Laclede' s  Existing  Gas  Supply  Incentive  Plan,  and  a  Request  for  an  On-the-Record 
Presentation.  Public  Counsel  filed  a  response  in  opposition  on  March  2,  1999,  and 
StaffdidsoonMarch  5, 1999.  Laclede filedaresponsetoStaff'sreplyonMarch  15, 
1999.  The  Commission  issued  an  order  Granting  Intervention,  Denying  Motion  for 
On-the-Record  Presentation  and  Amending  Procedural  Schedule  on  April  13,1 999. 

The  Commission  issued  a  Order  Directing  Notice  on  June  7,  1999,  setting  an 
intervention  deadline  of  June  28, 1999.  The  Commission  granted  intervention  to  the 
following  parties:  Missouri  Industrial  Energy  Consumers  (MIEC),  Missouri  Energy 
Group,'  and  Missouri  Gas  Energy  (MGE).  On  July  26,  1999,  Missouri  Energy  Group 
requested  that  it  be  dismissed  from  the  proceeding,  and  the  Commission  later  granted 
this  request.  None  of  the  intervenors  offered  evidence  at  the  hearing. 

A  hearing  was  held  on  July  22-23  and  July  26-27.  Initial  briefs  were  filed  on 
August  16  and  reply  briefs  were  filed  on  August  25. 

Discussion 

The  current  GSIP  has  a  three-year  term,  and  consists  of  four  main  components: 
procurement  of  gas  supphes;  off-system  sales;  capacity  release;  and  pipeline 
discount.  These  components,  and  the  parties'  proposed  modifications,  are  dis- 
cussed below. 

I    Procurement  of  Gas  Supplies 
A.  CurrentGSIP 

Under  the  first  component,  the  procurement  of  gas  supplies,  the  actual  cost 
incurred  by  Laclede  to  obtain  its  gas  supplies  is  measured  against  a  benchmark  cost 
of  gas  that  is  based  on  a  weighted  average  first-of-the-month  index  of  spot  gas  prices, 
plus  a  3 .2  percent  incremental  amount  to  reflect  the  cost  of  reserving  these  supplies. 
If  the  company  outperforms  this  benchmark,  it  is  allowed  to  retain 


'Missouri  Energy  Group  consists  of  the  following:  Barnes-Jewish  Hospital,  DaimlerChrysler 
Corporation,  Emerson  Electric  Company,  SSM  HealthCare,  and  Unity  Health  Systems. 
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one-half  of  the  resulting  savings  subj  ect  to  an  overall  floor  equal  to  94  percent  of  the 
benchmark.  However,  if  the  company' s  costs  exceed  the  benchmark  by  more  than 
4  percent,  it  must  absorb  50  percent  of  such  excess  costs  up  to  1 10  percent  of  the 
benchmark. 

B.  Laclede'sProposal 

Laclede  proposes  to  modify  the  existing  Gas  Procurement  Component  by 
incorporating  a  fixed  demand  charge  into  the  gas  procurement  benchmark  in  place 
of  the  current  "percentage  index"  demand  charge.  The  fixed  demand  charge  would 
be  established  each  year  by  a  Request  for  Proposal  (RFP)  process  which  would 
enable  the  company  to  assess  the  market  costs  of  reserving  baseload,  swing  and 
combination  suppUes  in  each  of  the  producing  regions  where  it  purchases  gas 
supplies.  Laclede  would  exclude  only  the  highest  10  percentpriced  volumes  received 
during  the  bidding  process  for  purposes  of  calculating  the  benchmark  (rather  than 
both  the  highest  and  lowest  10  percent  priced  volumes  as  originally  proposed). 
Laclede  would  calculate  a  weighted  average  of  the  remaining  bids  as  the  fixed  demand 
cost  component.  Laclede  argues  that  as  so  modified,  the  GSIP  will  continue  to  provide 
a  powerful  incentive  for  the  company  to  minimize  the  cost  of  gas  supplies,  but  the 
company' s  share  of  the  savings  will  no  longer  increase  or  decrease  with  the  index 
price  of  gas  supplies. 

Laclede  also  proposes  to  add  a  firm  Fixed  Price  Component.  Under  this  provision, 
to  the  extent  that  Laclede  enters  into  firm  fixed  price  contracts  with  a  price  equivalent 
to  or  lower  than  both  a)  the  historical  five-year  average  of  gas  prices  for  the  applicable 
winter  or  summer  period;  andb)  the  current  market  price  prevailing  during  the  month 
or  months  for  which  the  gas  was  purchased,  the  company  would  share  in  the  savings. 
Laclede's  share  of  the  savings  would  be  based  on  a  sliding  scale  that  begins  at 
10  percent  and  increases  to  a  maximum  of  50  percent  for  savings  in  excess  of  $  .40  per 
MMBtu.  Gas  volumes  covered  by  the  firm  fixed  price  contracts  would  be  excluded 
from  the  Gas  Procurement  Component  of  the  plan. 

Furthermore,  Laclede  indicated  its  willingness  to  modify  this  component  further 
so  that  Laclede  would  be  required  to  absorb  1 0  percent  of  the  losses  and  be  permitted 
to  retain  only  10  percent  of  the  gains  associated  with  its  use  of  firm  fixed  price 
contracts,  as  the  Commission  prefers.  Laclede  alleges  that  this  would  provide  a 
moderate  and  balanced  set  of  risks  and  rewards  that  would  provide  the  company  with 
a  realistic  opportunity  to  use  firm  fixed  price  contracts  as  a  part  of  its  gas  supply 
portfolio.  PubUc  Counsel  indicated  that  it  would  accept  Laclede' s  recommendation 
to  modify  the  sharing  percentages  to  10  percent  of  the  benefit  and  detriment  of  use 
of  fixed  price  contracts. 

C  Public  Counsel's  Proposal 

Public  Counsel  beUeves  that  it  is  inappropriate  to  allow  Laclede  to  obtain  financial 
benefits  from  contracts  resulting  from  a  competitive  bidding  process  and  referenced 
to  spot  market  indices.  Public  Counsel  argues  that  Laclede  should  not  be  given  an 
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incentive  for  items  over  which  it  does  not  reasonably  exercise  control,  and  empha- 
sizes that  Laclede  neither  controls  the  competitive  market  response  to  its  bidding 
process  nor  the  spot  market  rate  after  execution  of  the  contract. 

Public  Counsel  recommends  that  the  traditional  PGA/AC  A^  process  be  utilized 
for  competitive  bid  contracts  referenced  to  the  volatile  spot  market  indices.  Public 
Counsel  also  reconunends  that  Laclede  be  given  an  incentive  to  enter  into  fixed  price 
and  option  contracts  for  its  gas  supply;  in  these  situations,  Laclede  determines  its 
involvement  in  the  design,  timing,  and  amount  of  activities  intended  to  mitigate 
market  volatility  and  escalating  gas  costs.  Public  Counsel  recommends  that 
ratepayers  and  Laclede  share  equally  in  the  financial  benefits  and  detriments 
associated  with  fixed  and  option  contracts. 

D.  Staffs  Proposal 

Staff  suggests  a  fixed  price  natural  gas  commodity  cost  whereby  that  price  will 
be  set  based  upon  consideration  of  Laclede' s  historical  gas  costs  and  NYMEX  future 
prices,  historical  demand  and  swing  service  premiums,  and  historical  costs  for  lost 
and  unaccounted-for  gas. 

Public  Counsel  indicated  that  it  is  willing  to  modify  its  proposal  to  include  the  caps 
recommended  by  Staff  witness  Busch  in  his  rebuttal  testimony. 

n.   Off-System  Sales 

A.  Current  GSIP 

The  second  component  is  the  Off-System  Sales  Component,  which  pertains  to 
the  off-system  sales  of  gas  to  nonjurisdictional  customers  who  are  located  "off  the 
company' s  system.  The  existing  GSIP  provides  that  the  company  receives  30  percent 
of  the  net  revenues  and  the  customers  receives  70  percent,  beginning  with  the  first 
dollar  of  off-system  sales  revenue. 

B.  Laclede'sProposal 

In  response  to  concems  voiced  by  other  parties,  Laclede  suggests  modifying  this 
component  by  recognizing  an  aggregate  baseline  amount  of  $2 .0  million  in  combined 
revenues  from  both  off-system  sales  and  capacity  releases,  provided  that  Laclede 
is  permitted  to  retain  50  percent  of  any  revenues  it  achieves  which  exceed  this 
baseline  amount. 

C  Public  Counsel's  Proposal 

Public  Counsel  believes  that  a  certain  amount  of  off-system  sales  are  inherent  in 
Laclede' s  mix  of  pipeline  services,  and  that  Laclede  has  not  demonstrated  any  new 
or  iimovative  initiatives  in  the  area  of  off-system  sales  that  have  resulted  from  the 
implementation  of  the  GSIP.  Therefore,  Public  Counsel  recommends  modifying  this 
component  so  that  in  lieu  of  Laclede's  proposed  experimental  incentive  for  off- 


-  PGA/ACA  refers  to  the  Purchased  Gas  Adjustment/Aetual  Cost  Adjustment  procedure 
generally  used  in  the  natural  gas  industry  to  permit  interim  adjustments  for  gas  price  changes. 
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system  sales,  $2.4  million  should  be  included  in  revenue  for  off-system  sales  when 
determining  rates  in  the  current  rate  case,  Case  No.  GR-99-315.  Under  this  plan, 
Laclede  would  receive  a  dollar-for-dollar  financial  benefit  if  net  off-system  sales 
exceed$2.4  milhon.  However,  if  Laclede  didn' t  at  least  achieve  its  historical  average, 
it  would  incur  financial  detriment.  Public  Counsel  argues  that  including  net 
off-system  sales  revenues  in  base  rates  provides  a  reasonable  balance  between  the 
company's  interests  and  the  ratepayers'  interests. 

Public  Counsel  states  that  in  the  alternative,  should  the  Commission  wish  to 
maintain  Laclede' s  current  off-system  sales  GSIP  structure.  Public  Counsel  recom- 
mends that  Laclede  be  allowed  to  retain  30  percent  of  the  net  off-system  sales 
revenues  in  excess  of  $2.4  milhon. 

D.  Staffs  Proposal 

Staff  proposes  a  historical,  baseline  amount  of  off-system  sales  that  will  be 
included  as  an  offset  to  transportation  rates.  If  Laclede  achieves  greater  off-system 
sales  than  the  historical  amount,  it  keeps  all  revenues  from  such  sales. 

ID.  Capacity  Release  Component 
A.  CurrentGSIP 

The  current  GSIP  provides  that  revenues  derived  from  the  release  of  pipeline 
transmission  or  storage  capacity  were  to  be  shared  as  follows: 


Company  Customer 

Capacity  Release  Revenues  Percent  Percent 

First$l,500,000  10%  90% 

From$l,500,000-$2,500,000  20%  80% 

Over  $2,500,000  30%  70% 


B.  Laclede'sProposal 

In  order  to  address  concerns  of  Staff  and  PubUc  Counsel,  Laclede  stated  that  it 
is  willing  to  impute  an  aggregated  baseline  of  $2.0  million  in  combined  revenues  from 
off- system  sales  and  capacity  release,  provided  that  it  is  permitted  to  retain  50  percent 
of  any  capacity  release  revenues  it  achieves  which  exceeds  the  basehne. 

C  Public  Counsel's  Proposal 

Public  Counsel's  arguments  for  modifying  this  component  are  similar  to  its 
arguments  for  modifying  the  Off-S  ystem  Sales  Component.  Public  Counsel  believes 
that  a  certain  level  of  capacity  release  revenues  are  inherent  in  Laclede' s  current  mix 
of  pipeline  services,  and  that  Laclede  has  not  demonstrated  any  new  or  innovative 
initiatives  in  the  area  of  capacity  release  as  a  result  of  the  capacity  release  component 
of  the  current  experimental  GSIP. 

Public  Counsel  recommends  that,  instead  of  Laclede's  proposal,  $3.3  million 
should  be  included  as  revenue  for  capacity  release  when  determining  rates  in 
Laclede' s  current  rate  case.  Case  No.  GR-99-3 15.  Under  Pubhc  Counsel' s  proposal. 
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Laclede  would  receive  a  dollar-for-dollar  financial  benefit  if  net  capacity  release 
revenues  exceed  $3.3  million.  However,  Laclede  would  be  subject  to  financial 
detriment  if  it  cannot  achieve  the  $3.3  million  level  of  capacity  release  revenues. 
Public  Counsel  argues  that  including  capacity  release  revenues  in  base  rates 
provides  a  reasonable  balance  between  the  company' s  interests  and  the  ratepayers ' 
interests. 

Public  Counsel  proposes  an  alternative  plan  should  the  Commission  desire  to 
retain  the  structure  of  the  current  GSIP  for  the  capacity  release  component.  In  this 
plan,  Laclede  would  keep  30  percent  of  capacity  release  revenues  in  excess  of 
$3.3  million. 

D.  Staffs  Proposal 

Staff  includes  an  historical  baseline  amount  for  capacity  release  in  its  calculation 
as  an  offset  to  transportation  rates.  If  Laclede  achieves  capacity  releases  greater  than 
the  historical  average,  it  will  retain  all  such  revenues. 

IV.  PipelineDiscountComponent 

A.  CurrentGSIP 

The  current  GSIP  provides  that  discounts  negotiated  with  interstate  or  intrastate 
pipeline  companies  for  firm  transportation  services  were  to  be  shared,  starting  with 
the  first  dollar,  as  follows: 

•  1 0  percent  of  the  difference  between  actual  pipeline  costs  and 
the  maximumauthorizedrates  after  December  1, 1995; 

•  20  percent  of  the  difference  between  actual  pipeline  costs  and 
maximumauthorizedrates  afterOctober  1, 1996,  for  contracts 
finally  negotiated  and  executed  subsequent  to  such  date. 

B.  Laclede's  Proposal 

In  order  to  address  criticisms  of  Staff  and  Public  Counsel  regarding  this  compo- 
nent, Laclede  indicated  that  it  is  willing  to  build  in  a  baseUne  level  of  pipeUne  discount 
of  $  1 3  million  which  it  must  exceed  prior  to  retaining  any  share  of  discounts .  In  return, 
Laclede  must  be  permitted  to  retain  50  percent  of  the  discounts  achieved  in  excess 
of  the  baseline.  Laclede  noted  that  the  $  1 3  baseline  is  based  on  the  average  discounts 
received  by  shippers  from  the  pipelines  utiUzed  by  Laclede. 

C  Public  Counsel's  Proposal 

PubUc  Counsel  recommends  that  the  Commission  eliminate  this  component  of  the 
GSIP.  Pubhc  Counsel  argues  that  this  is  appropriate  because  of  Laclede's  strong 
negotiating  position  and  due  to  existing  pipeline  rate  structures.  In  addition,  Pubhc 
Counsel  alleges  that  the  experimental  GSIP  has  not  caused  Laclede  to  undertake  any 
new  or  innovative  initiatives  in  the  area  of  pipeline  discounts.  Public  Counsel 
beheves  that  Laclede  would  achieve  the  same  or  similar  levels  of  pipeline  discounts 
without  the  GSIP. 
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Public  Counsel  recommends  that  pradently  incurred  pipeline  service  costs  be 
passed  through  dollar-for-dollar  to  ratepayers  under  traditional  PGA/ACA  process. 
Public  Counsel  argues  that  continuation  of  Laclede' s  pipeline  discount  component 
is  not  a  reasonable  balance  of  ratepayer  and  shareholder  interests. 

D.  Staffs  Proposal 

Staff  sets  transportation  costs  based  on  Laclede's  contracted  FERC  or  MPSC 
rates;  the  rate  will  include  costs  for  pipeline  fuel  and  storage.  The  price  to  Laclede' s 
customers  will  be  adjusted  by  a  deferred  account  for  take-or-pay  or  gas  supply 
restructuring  surcharges  and  pipehne  refunds.  Laclede' s  actual  volumes  would  be 
adjusted  to  reflect  differences  between  the  actual  temperatures  and  normahzed 
temperatures  (using  a  thirty-year  normal)  and  for  customer  growth. 

V.   Mix  of  Pipeline  Services 

A.  CurrentProposal 

The  current  GSIP  does  not  contain  this  component. 

B.  Laclede'sProposal 

This  component  puts  the  company  at  risk  or  allows  the  company  to  share  in 
savings  if  the  alteration  of  mix  of  pipehne  services  leads  to  increased  or  decreased 
cost  for  customers.  Laclede  states  that  this  component  should  eliminate  any 
incentive  for  the  company  to  engage  in  uneconomic  substitution. 

G  Public  Counsel's  Proposal 

Public  Counsel  opposes  this  proposal  as  it  does  not  believe  that  it  is  appropriate 
to  provide  Laclede  a  financial  benefit  for  simply  substituting  one  supplier  or  service 
for  another  based  upon  capacity  availabihty  and  differences  in  pipeline  rate  struc- 
tures. Public  Counsel  fiirther  argues  that  Laclede  should  not  be  given  a  financial 
benefit  simply  because  of  its  historical  dependence  on  certain  pipehne  supphers  or 
services. 

Public  Counsel  reconmiends  that  Laclede's  mix  of  pipeline  services  remain 
subject  to  the  traditional  PGA/ACA  process  with  prudently  incurred  costs  being 
passed  through  to  ratepayers  on  a  dollar-for-dollar  basis. 

D.  Staffs  Proposal 

Staff  proposes  no  adj  ustment  for  changes  in  Laclede' s  contracted  maximum  daily 
quantity  (MDQ).  Staff  states  that  demand  charges  for  transport  would  be  calculated 
based  on  current  level  of  MDQs  and  not  adjusted  for  interim  changes. 

Findings  of  Fact 

The  Missouri  Pubhc  Service  Commission,  having  considered  all  of  the  competent 

and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 
The  positions  and  arguments  of  all  of  the  parties  have  been  considered  by  the 
Commission  in  making  this  decision.  Failure  to  specifically  address  a  piece  of 
evidence,  position  or  argument  of  any  party  does  not  indicate  that  the  Commission 
has  failed  to  consider  relevant  evidence,  but  indicates  rather  that  the  omitted  material 
was  not  dispositive  of  this  decision. 
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The  Commission  finds  that  the  estabHshment  of  a  modified  Gas  Supply  Incentive 
Plan  (referred  to  as  the  GSIP II)  is  in  the  public  interest.  However,  the  Commission 
determines  that  the  proposals  offered  by  the  parties  are  unacceptable  without 
additional  modification.  Furthermore,  the  Commission  will  approve  the  implementa- 
tion of  a  one-year  term  only.  This  shortened  time  frame  will  allow  the  Commission 
to  monitor  any  action  that  the  Missouri  Legislature  may  take  during  the  year  2000  in 
the  area  of  energy  deregulation. 

If  Laclede  does  not  want  to  implement  the  GSIP  II  as  modified  by  the  Commission, 
it  may  instead  return  to  the  traditional  PGA/ACA  process  once  the  current  GSIP 
expires  on  September  30, 1999. 

Gas  Procurement 

The  Commission  has  reviewed  the  evidence  and  determines  that  Laclede's 
proposal  to  establish  a  fixed  demand  cost  component  which  won't  be  affected  by 
movement  in  gas  prices  is  reasonable  and  shall  be  approved  for  incorporation  into 
a  modified  GSIP  II.  This  proposal  incorporates  a  fixed  demand  charge  into  the  gas 
procurement  benchmark  in  place  of  the  current  "percentage  index"  demand  charge. 
Fixed  demand  charge  wouldbe  established  each  yearby  a  Request  for  Proposal  (RFP) 
process  whereby  Laclede  would  exclude  the  highest  10  percent  priced  volumes 
received  during  the  bidding  process.  Laclede  would  calculate  a  weighted  average 
of  the  remaining  bids  as  the  fixed  demand  cost  component. 

Laclede  also  proposed  to  add  a  firm  Fixed  Price  Component  where  its  share  of  the 
savings  would  vary  from  10  percent  to  50  percent  for  savings  in  excess  of  $.40  per 
MMBtu.  Gas  volumes  covered  by  the  firm  fixed  price  contracts  would  be  excluded 
from  the  Gas  Procurement  component  of  this  plan. 

Off-System  Sales 

The  Commission  determines  thatPubUc  Counsel' s  position  regarding  off-system 
sales  has  some  merit.  Public  Counsel  recommended  that  in  lieu  of  Laclede' s  proposed 
experimental  incentive  for  off-system  sales,  $2.4  million  should  be  included  in 
revenue  for  off-system  sales  when  determining  rates  in  the  current  rate  case.  Case 
No.  GR-99-3 15.  Public  Counsel  argued  that  including  net  off-system  sales  revenues 
in  base  rates  provides  a  reasonable  balance  between  the  company's  interests  and 
the  ratepayers'  interests.  The  Commission  finds  that  this  component  should  be 
removed  from  the  GSIP  II  and  instead  should  be  addressed  in  Laclede' s  current  rate 
case.  Case  No.  GR-99-3 15 .  At  this  time,  the  Commissionmakes  no  finding  regarding 
whether  the  figure  $2.4  milUon  is  the  appropriate  amount. 

Capacity  Release 

As  previously  noted,  Laclede' s  Capacity  Release  proposal  established  a  baseline 
amount  of  $2  milhon  in  combined  revenues  from  off-system  sales  and  capacity 
release,  with  Laclede  retaining  50  percent  of  any  capacity  release  or  off-system  sales 
revenues  it  achieves  in  excess  of  the  baseline.  Since  the  Commission  is  unwilUng  to 
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include  off-system  sales  in  the  GSIP 11,  a  baseline  composed  of  combined  revenues 
from  off-system  sales  and  capacity  release  is  not  appropriate.  Furthermore,  there  is 
insufficient  evidence  for  the  Commission  to  select  a  different  baseline  amount  for 
capacity  release  only.  Therefore,  the  Commission  finds  that  it  is  appropriate  to 
continue  the  capacity  release  component  in  its  current  form.  Thus,  revenues  derived 
from  the  release  of  pipeUne  transmission  or  storage  capacity  are  to  be  shared  as 


follows: 

Company  Customer 

Capacity  Release  Revenues  Percent  Percent 

First$l,500,000  10%  90% 

From  $1,500,000 -$2,500,000  20%  80% 

Over  $2,500,000  30%  70% 


Pipeline  Discount 

The  Commission  finds  that,  with  a  modification  of  the  percentage  figure, 
Laclede' s  proposal  regarding  this  componentis  reasonable.  The  Commission  agrees 
that  the  establishment  of  a  baseline  level  of  $  1 3  million  is  appropriate.  Although  the 
Commission  finds  that  a  sharing  mechanism  of  50  percent  is  excessive,  it  does 
recognize  that  in  exchange  for  the  establishment  of  a  baseline  level,  Laclede  should 
be  allowed  to  retain  a  slightly  higher  percentage  than  the  current  sliding  scale  of 
10  percent  to  20  percent.  Therefore,  the  Commission  will  allow  Laclede  to  retain 
30  percent  of  the  difference  between  the  actual  pipeline  costs  and  the  maximum 
authorized  rates  once  the  baseline  amount  has  been  met. 

Mix  of  Pipeline  Services 

The  Commission  finds  that  Laclede's  proposal  regarding  the  mix  of  pipeline 
services  is  reasonable  and  in  the  public  interest  and  should  be  approved. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law. 

Laclede  is  a  regulated  public  utility  over  which  the  Commission  has  jurisdiction 
in  accordance  with  Chapters  386and393,RSMo  1994.  The  Commission  must  protect 
the  public  interest,  ensure  that  Laclede's  rates  are  just  and  reasonable,  and  ensure 
that  Laclede  provides  safe  and  adequate  service  to  the  public.  §§  393.130  and 
393.140,RSMo  1994. 

Orders  of  the  Commission  must  be  based  upon  competent  and  substantial 
evidence  on  the  record.  §  536.140,  RSMo  1994.  Basedupon  its  findings  of  fact,  the 
Commission  concludes  that  a  GSIP  modified  to  comply  with  this  order  would  be  in 
the  public  interest. 
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mS  THEREFORE  ORDERED: 

1.  That  the  proposed  tariff  filed  by  Laclede  Gas  Company  on  January  14,  1999,  is 
rejected. 

2.  That  Laclede  Gas  Company  is  authorized  to  implement  a  modified  Gas  Supply 

Incentive  Plan  (GSIP II)  which  is  consistent  with  the  modifications  directed  by  the  Commis- 
sion in  this  order.  This  plan  shall  be  effective  for  a  one-year  term  of  October  1,  1999,  to 
September  30, 2000. 

3.  That  Laclede  Gas  Company  shall  file,  by  September  14,  1999,  either  (a)  a  revised 
tariff  implementing  a  modified  Gas  Supply  Incentive  Plan  (GSIP  II)  which  is  consistent  with 
this  order;  or  (b)  a  notice  that  Laclede  elects  to  return  to  the  traditional  PGA/ACA  process 
once  the  current  experimental  Gas  Supply  Incentive  Plan  expires  on  September  30,  1999. 

4.  That  if  Laclede  Gas  Company  files  revised  tariff  sheets  implementing  a  modified 
Gas  Supply  Incentive  Plan  (GSIP  II),  Staff  shall  file,  by  September  20,  1999,  a  report  which 
states  whether  or  not  the  company's  revised  tariff  complies  with  this  Report  and  Order. 

5.  That  any  pending  motions  or  objections  not  specifically  ruled  on  in  this  order  are 
hereby  denied  or  overruled. 

6.  That  this  Report  and  Order  shall  become  effective  on  September  21, 1999. 

Lumpe,  Ch . ,  Crump  ton.  Drainer,  and  Murray,  concur  and  certify  compliance  with 
the  provisions  of  Section  536.080,  RSMo  1994.  Schemenauer,  C,  absent. 


In  the  Matter  of  the  Application  of  Kansas  City  Power  &  Light 
Company  for  Approval  to  Name  Successor  Trustee  for  its  Tax 
Qualified  Nuclear  Decommissioning  Trust  Fund,  for  Approval 
of  Trustee  Fee  Schedule,  and  to  Modify  the  Amended  and 
Restated  Trust  Agreement. 


Case  No.  EO-2000-2 
Decided  September  21,  1999 


Electric  §45.  The  Commission  approved  The  Bank  of  New  York  as  successor  trustee  for  an  electric 
utility's  tax  qualified  nuclear  decommissioning  fund. 

ORDERAPPROVINGAPPUCATION 

KansasCityPower&LightCompany  (KCPL)filed  an  application  onJuly  1, 1999, 

for  approval  of: 

(1)  The  Bank  of  New  York  as  successor  trustee  for  its  tax 
qualified  nuclear  decommissioning  trust  fund; 
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(2)  A  trastee  fee  schedule;  and 

(3)  An  amendment  to  the  Amended  and  Restated  Trust  Agree- 
ment so  that  it  incorporates  the  changes  requested  in  the 
application. 

The  application  indicates  that  the  changes  are  necessary  because  the  existing 
trustee,  Bankers  Trust  Company,  has  notified  KCPL  that  it  is  resigning  as  trustee. 
KCPL  is  obligated  under  the  terms  of  the  Trust  Agreement  to  appoint  a  Successor 
Trustee  once  the  current  Trustee  has  provided  written  notice  of  its  resignation. 

On  September  3,  the  Staff  of  the  Public  Service  Commission  (Staff)  filed  a 
memorandum  indicating  that  Staff  has  reviewed  KCPL's  criteria  for  choosing  a 
successor  trustee.  Staff  finds  that  The  Bank  of  New  York  is  an  appropriate  successor 
trustee.  Staff  also  states  that  the  revised  fee  schedule  is  appropriate.  Staff's 
memorandum  concludes  that  "Staff  finds  no  reason  to  believe  that  the  proposed 
changes  will  result  in  any  detriment  to  the  public  interest  or  the  ratepayers  of  Kansas 
City  Power  &  Light  Company."  Staffrecommends  approval  of  KCPL's  application. 

The  Commission  has  considered  KCPL' s  application  and  the  memorandum  of 
Staff  and  concludes  that  KCPL's  appUcation  should  be  granted. 

ITISTHEREFOREORDERED: 

1 .  That  The  Bank  of  New  York  is  approved  a.s  successor  trustee  for  Kansas  City  Power 
&  Light  Company '  s  tax  qualified  nuclear  decommissioning  fund. 

2.  That  the  Amendment  to  the  Amended  and  Restated  Trust  Agreement,  submitted 
by  Kansas  City  Power  &  Light  Company  as  Exhibit  C  to  its  application,  is  approved. 

3.  That  the  revised  trustee  fee  schedule  submitted  by  Kansas  City  Power  &  Light 
Company  is  approved. 

4.  That  nothing  in  this  order  shall  be  considered  a  finding  by  the  Commission  of  the 
value  for  ratemaking  purposes  of  the  changes  authorized  by  this  order. 

5.  That  the  Commission  reserves  the  right  to  consider  any  ratemaking  treatment  to 
be  afforded  the  changes  herein  involved  in  a  later  proceeding. 

6.  That  this  order  shall  become  effective  on  October  1, 1999. 

7.  That  this  case  may  be  closed  on  October  4, 1999. 

Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 

Lumpe,  Ch.,  absent 

Woodruff,  Regulatory  Law  Judge 
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In  the  Matter  of  the  Petition  of  ALLTEL  Telephone  Company  for 
Approval  of  an  IntraL  AT  A  Toll  Dialing  Parity  Plan* 

Case  No.  TO-99-497 
Decided  September  21,  1999 


Telecommunications  §33.  The  Commission  allowed  a  local  exchange  company  to  modify  the 
notices  they  were  ordered  to  provide  to  customers  concerning  intraLATA  toll  dialing  parity. 

ORDERREGARDINGPETrnONFORMODIFICATION 

On  September  10, 1999,  ALLTEL  Missouri,  Inc.  (ALLTEL)  filed  a  petition  for 
modification  of  its  IntraLATA  Dialing  Parity  (ILDP)  plan.  ALLTEL  stated  that  it 
wanted  to  modify  its  ILDP  plan  because  the  plan  it  proposed  and  the  Commission 
approved  would  assign  customers  who  did  not  choose  a  primary  interexchange 
carrier  (PIC)  for  intraLATA  toU  service  to  their  interLATA  carrier,  and  because  AT&T 
is  the  interLATA  PIC  for  many  of  its  customers .  ALLTEL  stated  that,  under  the  plan 
it  proposed,  it  is  concemed  that  a  number  of  customers  might  be  defaulted  to  a 
lOlXXXXdiahngpattern.  On  September  16, 1999,  ALLTELamended  its  petitionfor 
modification.  ALLTEL  requested  that  the  Commission  allow  it  to  modify  its  plan  so 
that  customers  who  have  not  chosen  a  primary  interexchange  carrier  (PIC)  for 
intraLATA  toll  service  by  October  20,  1999,  will  be  assigned  to  its  long  distance 
affiliate  (ALLTEL  Communications,  Inc.)  rather  than  to  their  interLATA  carrier, 
unless  their  interLATA  has  specified  that  it  will  be  an  intraLATA  carrier.  ALLTEL 
also  requested  that  the  Commission  authorize  it  to  send  a  notification  letter  (a  copy 
of  which  it  attached  to  its  petition)  explaining  the  modification  to  its  customers. 

A  number  of  secondary  carriers  (SCs)  proposed  ILDP  plans  that  assigned 
customers  who  did  not  choose  a  PIC  to  a  long  distance  affihate  of  the  SC,  and  the 
Commission  approved  these  plans.  (See,  e.^. ,  TO-99-5 14,  In  the  Matter  of  the  Petition 
of  Mark  Twain  Rural  Telephone  Company  for  Approval  of  an  IntraLATA  Diahng 
Parity  Plan.)  ALLTEL' s  proposed  modification,  as  amended,  is  much  like  these  plans, 
except  for  customers  whose  interLATA  carrier  has  specified  that  it  will  also  be  an 
intraLATA  carrier.  The  Commission  wiU  allow  ALLTEL  to  modify  its  ILDP  plan  as 
requested. 

In  order  to  be  even  more  iirformative,  the  Commission  will  direct  ALLTEL  to  add 
the  following  paragraph  at  the  end  of  its  proposed  notice: 

You  will  still  be  able  to  make  toll  calls  by  "dialing 
around"  using  a  "lOlXXXX"  access  number.  A  list  of  these 
"101XXXX"accessnumbersisavailablefromyourlocal  ALLTEL 
Missouri,  Inc.  business  office. 


*See  pages  176  and  245  for  orders  regarding  Case  No.  TO-99-254,  et  al. 
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IT  IS  THEREFORE  ORDERED: 

1.  That  the  petition  to  modify  its  IntraLATA  Dialing  Parity  plan  filed  by  ALLTEL 
Missouri,  Inc.  on  September  10,  1999,  and  amended  on  September  16,  1999,  is  granted. 

2.  That  ALLTEL  Missouri,  Inc.  shall  provide  notice  to  its  customers  as  discussed 
herein. 

3.  That  this  order  shall  become  effective  on  October  1, 1999. 

Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Lumpe,  Ch.,  absent 

Mills,  Deputy  Chief  Regulatory  Law  Judge 


In  the  Matter  of  the  Petition  of  BPS  Telephone  Company  for 
Approval  of  an  IntraLATA  Toll  Dialing  Parity  Plan* 


Case  No.  TO-99-498 
Decided  September  21,  1999 


Telecommunications  §33.  The  Commission  allowed  a  local  exchange  company  to  modify  the 
notices  they  were  ordered  to  provide  to  customers  concerning  intraLATA  toll  dialing  parity. 

ORDERREGARDINGPETrnONFORMODIFICATION 

On  August  31,1 999,  BPS  Telephone  Company  (BPS)  filed  a  petition  for  modifi- 
cation of  its  IntraLATA  Diahng  Parity  (ILDP)  plan.  BPS  stated  that  it  wanted  to  modify 
its  ILDP  plan  because  the  plan  it  proposed  and  the  Commission  approved  would 
assign  customers  who  did  not  choose  a  primary  interexchange  carrier  (PIC)  for 
intraLATA  toll  service  to  their  interLATA  carrier,  and  because  AT&T  is  the 
interLATA  PIC  for  many  of  its  customers  .BPS  stated  that,  under  the  plan  it  proposed, 
it  is  concerned  that  a  number  of  customers  might  be  defaulted  to  a  10 1 XXXX  dialing 
pattem.  BPS  requests  that  the  Cotnmission  allow  it  to  modify  its  plan  so  that 
customers  who  have  not  chosen  a  primary  interexchange  carrier  (PIC)  for  intraLATA 
toll  service  by  October  20, 1999,  will  be  assigned  to  its  long  distance  affiliate  (FDF 
Communications  Co .  d/b/a  BPS  Long  Distance)  rather  than  to  their  interLATA  carrier. 
BPS  also  requested  that  the  Commission  authorize  it  to  send  a  notification  letter  (a 
copy  of  which  it  attached  to  its  petition)  explaining  the  modification  to  its  customers. 


*See  pages  176  and  245  for  orders  regarding  Case  No.  TO-99-254,  et  al. 
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A  number  of  secondary  carriers  (SCs)  proposed  ILDP  plans  that  assigned 
customers  who  did  not  choose  a  PIC  to  a  long  distance  affihate  of  the  SC,  and  the 
Commission  approved  these  plans.  (See,  e.g. ,  TO-99-5 14,  In  the  Matter  of  the  Petition 
of  Mark  Twain  Rural  Telephone  Company  for  Approval  of  an  IntraLATA  Dialing 
Parity  Plan.)  The  Commission  will  allow  BPS  to  modify  its  ILDP  plan  as  requested. 

However,  the  Commission  is  concerned  that  BPS'  s  proposed  notification  letter 
does  not  stress  the  fact  that  it  is  a  change  from  the  earlier  notice.  The  Commission 
will  direct  BPS  to  add  the  following  paragraph  in  large  bold  type  at  the  beginning  of 
its  proposed  notice: 

THISNOTICE  WILL  ALERTYOUOFCHANGES  THAT 
HAVEOCCURRED  SINCE  THE  NOTICE  YOU  RECEIVED  IN 
LATE  JUNEOREARLY  JULY.  Contrary  to  whatthatnotice  said, 
if  you  do  not  affirmatively  choose  (by  contacting  BPS  Tele- 
phone Company  or  the  long  distance  company  you  choose)  an 
intraLATA  toll  service  provider  by  October 20,1999,you  will  be 
assigned  to  BPS  Long  Distance,  an  affiliate  of  BPS  Telephone 
Company.  The  earlier  notice  stated  that  you  would  be  assigned 
to  your  interLATA  long  distance  carrier  if  you  did  not  affirma- 
tively choose  an  intraLATA  carrier.  That  is  no  longer  correct. 

The  Commission  will  also  direct  BPS  to  add  the  following  paragraph  at  the  end 
of  its  proposed  notice: 

You  will  still  be  able  to  make  toll  calls  by  "dialing 
around"  using  a  "lOlXXXX"  access  number.  A  list  of  these 
"lOlXXXX"  access  numbers  is  available  from  your  local  BPS 
Telephone  Company  business  office. 

ITISTHEREFOREORDERED: 

1.  That  the  petition  to  modify  its  IntraLATA  Dialing  Parity  plan  filed  by  BPS 
Telephone  Company  on  August  31,  1999  is  granted. 

2.  That  BPS  Telephone  Company  shall  provide  notice  to  its  customers  as  discussed 
herein. 

3.  That  this  order  shall  become  effective  on  October  1, 1999. 

Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Lumpe,  Ch.,  absent 

Mills,  Deputy  Chief  Regulatory  Law  Judge 
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In  the  Matter  of  the  Investigation  into  the  Earnings  of  Lathrop 
Telephone  Company. 

Case  No.  TR-98-345 
Decided  September  23,  1999 


Telecommunications  §14.  Where  the  Commission  Staff  filed  an  earnings  investigation  and  the 
parties  agreed  to  the  amount  of  annual  earnings  reduction  but  did  not  agree  whether  any  part  of 
the  reduction  should  be  used  for  local  rate  relief,  the  Commission  refused  to  allocate  any  of  the 
rate  reduction  to  local  rate  reUef  because  the  Company's  local  rates  were  already  among  the  lowest 
in  the  state. 

APPEARANCES 

W.R.  England,  III,Brydon,  Swearengen&Englaiid,P.C.,PostOfficeBox456,312 
East  Capitol  Avenue,  Jefferson  City,  Missouri  65 102-0456,  for  Lathrop  Telephone 
Company. 

Carol M.  Keith  andBruce  H.  Bates,  Assistants  General  Counsel,  Post  Office  Box 
360,  Jefferson  City,  Missouri  65102,  for  the  Staff  of  the  Missouri  Public  Service 
Commission. 

Michael  F.  Dandino,  Senior  PubUc  Counsel,  and  Shannon  Cook,  Senior  Public 
Counsel,  Post  Office  Box  7800,  Jefferson  City,  Missouri  65 102,  for  the  Office  of  the 
Public  Counsel  and  the  public. 

Leo  J.  Bub,  Senior  Counsel,  Southwestern  Bell  Telephone  Company,  One  Bell 
Center,  Room  3518,  St.  Louis,  Missouri  63101,  for  Southwestern  Bell  Telephone 
Company. 

Pauls.  DeFord,  Lathrop  &  Gage,  2345  Grand  Boulevard,  Suite  2500,  Kansas  City, 
Missouri  64 1 08-2684,  for  AT&T  Communications  of  the  Southwest,  Inc . 

REGULATORY  LAW  JUDGES:  Nancy  Dippell,  Senior  (hearing);  Kevin  A. 
Thompson,  Deputy  Chief  (Report  and  Order) 

REPORT  ANDORDER 

Procedural  History 

OnFebruary  13, 1998,theStaffoftheMissouriPublicServiceCommission(Staff) 
and  Lathrop  Telephone  Company  (Lathrop)  filed  a  joint  motion  to  open  docket.  The 
motion  indicated  that  Staff  had  conducted  a  per  book  review  of  the  earnings  of 
Lathrop.  The  Staff  s  review  was  based  upon  the  twelve  months  ending  December  3 1 , 
1996,  updatedforknownandmeasurablechangesoccurring  during  1997.  The  motion 
indicated  that  Staff  and  Lathrop  had  executed  a  S  tipulation  and  Agreement  to  resolve 
all  issues  surrounding  the  audit  performed  by  Staff  and  the  results  of  that  audit.  The 
Stipulation  and  Agreement  was  attached  to  the  joint  motion  and  Staff  and  Lathrop 
requested  that  the  Comnoission  approve  the  Stipulation  and  Agreement. 
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OnFebruary  27, 1998,  the  Commissionissued  an  Order  Establishing  Case,  Giving 
Notice  and  Setting  Intervention  Date.  That  order  provided  that  any  parties  wishing 
to  intervene  should  file  an  appUcation  to  do  so  no  later  than  March  30, 1998.  On 
March  30, 1998,  SouthwesternBellTelephoneCompany(SWBT)  filed  an  Applica- 
tion to  Intervene  and  Request  for  Hearing.  AT&T  Communications  of  the  South- 
west, Inc.  (AT&T),  also  filed  an  Application  to  Intervene  on  March  30, 1998.  On 
April  10,1998,  the  Commission  issued  an  order  granting  the  intervention  applications 
ofSWBTandAT&T. 

The  April  10  order  also  scheduled  aprehearing  conference  for  May  l,1998,and 
directed  the  parties  to  file  a  proposed  procedural  schedule  by  May  11, 1998.  After 
seeking  three  extensions.  Staff  filed  a  Motion  to  Establish  Procedural  Schedule  on 
June  19, 1998,  and  the  Commissionissuedan  Order  Adopting  Procedural  Schedule 
on  August  4, 1998.  At  the  request  of  Lathrop,  an  Order  Granting  Protective  Order 
was  issued  by  the  Commission  on  August  3 1, 1998.  Direct  Testimony  was  filed  on 
behalf  of  Staff,  Lathrop,  and  the  Office  of  the  PubUc  Counsel  (OPC)  on  August  10, 
1998,  and  rebuttal  testimony  was  filed  on  behalf  of  Lathrop,  OPC  and  SWBT  on 
September  14, 1998.  Surrebuttaltestimony  was  filed  on  behalf  of  AT&T,  Lathrop  and 
OPConOctoberl3,1998. 

The  parties  filed  a  Hearing  Memorandum  on  October  27, 1998.  On  November  9, 
1998,  Staff  filed  a  motion  to  cancel  the  evidentiary  hearing.  The  Commission  denied 
that  motion  by  order  onNovember  13, 1998,  andan  evidentiary  hearing  was  held  on 
November  19, 1998.  OPC,  Staff andSWBTffledonlyinitial briefs;  AT&T didnotfile 
either  initial  or  reply  briefs. 

During  the  hearing,  the  Commission  requested  two  late-filed  exhibits.  Exhibit 
numbers  15  and  16  were  assigned  to  these  two  exhibits.  Both  were  filed  by  Staff  on 
December  21, 1998.  Nopartyfiledanyobjectionstoeitheroftheselate-filedexhibits. 
Also,  at  the  close  of  the  hearing,  the  parties  discovered  that  a  clause  had  been 
inadvertently  left  out  of  the  Stipulation  and  Agreement.  This  clause  concerned 
Lathrop' s  adoption  of  Staff's  generic  depreciation  schedules  for  small  telephone 
companies.  Exhibit  number  17  was  reserved  for  the  corrected  Stipulation  and 
Agreement,  which  was  filedbyLathropandStaffonDecember  21, 1999.  No  one  filed 
any  objections  to  the  corrected  Stipulation  and  Agreement. 

Late-filed  Exhibits  15, 16  and  17  are  received  and  made  a  part  of  the  record  of  this 
matter. 

Findings  of  Fact 

The  Missouri  Pubhc  Service  Commission  has  considered  all  of  the  competent  and 
substantial  evidence  upon  the  whole  record  in  order  to  make  the  following  findings 
of  fact.  The  Commission  has  also  considered  the  positions  and  arguments  of  all  the 
parties  in  making  these  findings.  Failure  to  specifically  address  a  particular  item 
offered  into  evidence  or  a  position  or  argument  made  by  a  party  does  not  indicate 
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that  the  Commission  has  not  considered  it.  Rather  the  omitted  material  was  not 
dispositive  of  the  issues  before  the  Commission. 

I.  Uncontested  Issues 

The  Stipulation  and  Agreement  submitted  by  Staff  and  Lathrop  contains  several 
provisions  that  did  not  draw  objection  from  any  party. 

A.  Revenue  Reduction 

The  Stipulation  and  Agreement  provides  that  Lathrop' s  gross  intrastate  rev- 
enues are  to  be  reduced  by  approximately  $  1 82,7 1 1  per  year.  No  party  objected  to  this 
figure. 

B.  Depreciation  Rates 

The  Stipulation  and  Agreement  authorizes  Lathrop  to  adopt  new  depreciation 
rates  that  are  consistent  with  Staff  s  "generic"  depreciation  rates  for  Small  Telephone 
Companies.  No  party  objected  to  this  provision. 

C.  Elimination  of  Analog  Carrier  Equipment 

The  Stipulation  and  Agreement  provides  that  Lathrop  will  invest  $183,967  in 
digital  carrier  equipment  and  replace  all  analog  carrier  equipment  throughout  its 
network.  Lathrop  will  also  upgrade  its  existing  switch  to  next  generic  level.  The 
annual  cost  of  these  upgrades  is  $36,793.  No  party  objected  to  this  provision  of  the 
Stipulation  and  Agreement. 

D.  Reduction  of  E91 1  Rates 

The  Stipulation  and  Agreement  provides  for  the  reduction  of  trunk  rates  for  E9 1 1 
service  to  a  flat  rate  of  $25 .00  per  month,  per  trunk.  Implementation  of  this  rate  change 
will  result  in  an  annual  revenue  reduction  of  $882.  No  party  objected  to  this  provision 
of  the  Stipulation  and  Agreement. 

n.  Contested  Issues 

While  the  parties  did  not  object  to  any  of  the  foregoing  items,  there  was 
disagreement  about  some  other  aspects  of  the  Stipulation  and  Agreement.  OPC 
obj  ected  to  the  clause  which  allocates  the  remainder  of  the  rate  reduction  to  reducing 
Lathrop' s  billing  and  collection  charges  and  switched  access  charges.  OPC 
contends  that  a  portion  of  the  reduction  should  be  allocated  to  local  rate  relief.  Thus, 
OPC  proposes  a  one  dollar  reduction  in  Lathrop' s  residential  and  business  monthly 
subscription  charges.  Otherwise,  OPC  has  no  objection  to  the  reduction  of  billing 
and  collection  and  switched  access  charges. 

The  Stipulation  and  Agreement  also  includes  Lathrop' s  proposal  to  raise  new 
revenue  by  increasing  certain  nonrecurring  customer  activity  charges  and  imposing, 
for  the  first  time,  a  per-call  Directory  Assistance  charge.  OPC  objects  to  the  amount 
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of  the  proposed  increases  and,  at  hearing,  it  was  revealed  that  Lathrop  and  OPC  have 
entered  into  a  side  agreement  reducing  the  amount  of  these  proposed  increases. 
Lathrop  proposes  to  allocate  all  of  these  new  revenues  to  the  reduction  of  its  bilUng 
and  collection  and  switched  access  charges.  OPC  again  contends  that  some  local 
rate  rehef  is  appropriate. 

A.  Proposed  New  Revenue 

Under  the  Stipulation  and  Agreement,  Lathrop  proposes  to  raise  new  revenue 
amounting  to  $7,989  by  raising  certain  non-recurrent  customer  activity  charges. 
Under  the  Stipulation  and  Agreement,  Lathrop  further  proposes  to  raise  additional 
new  revenue  amounting  to  $  10,558  by  imposing  a  new  per-call  charge  for  Directory 
Assistance.  Directory  Assistance  has  heretofore  been  a  free  service  to  Lathrop 
subscribers.  Lathrop  proposes  to  allow  each  subscriber  two  free  calls  to  Directory 
Assistance  each  billing  period  and  to  adopt  language  excluding  persons  with 
disabilities  from  the  tariff  of  Citizens  Telephone  Company.  Lathrop  proposes  to  use 
this  new  revenue,  as  well  as  the  bulk  of  the  revenue  reduction,  to  reduce  its  switched 
access  charges  and  billing  and  collection  charges. 

OPC  objects  both  to  the  magnitude  of  the  increases  proposed  by  Lathrop  and 
the  use  that  Lathrop  proposes  to  make  of  the  revenue.  At  the  hearing,  Lathrop  and 
OPC  revealed  that  they  had  entered  into  a  side  agreement  limiting  the  magnitude  of 
the  proposed  increased  charges,  as  set  out  below.  It  appears  that  OPC  has  no 
objection  to  these  proposed  increases  so  long  as  they  do  not  exceed  the  amount  to 
which  OPC  has  agreed: 


Item: 

Current 
Cliarge 

Stipulation 
&  Agreement 

Lathrop 
&OPC 

Service  Order 
Charge 

$2.25 

$6.00 

$5.00 

Central  Office 
Connection 

$6.00 

$15.00 

$10.00 

Reconnection 
Cliarge 

$6.00 

$15.00 

$10.00 

Directory 
Assistance 

-0- 

$0.45 

$0.25 

B.   Billing  and  Collection  Charges 

The  Stipulation  and  Agreement  allocates  approximately  $19,159  of  the  annual 
revenue  reduction  to  reducing  Lathrop' s  billing  and  collection  charges. 
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Rate  Element 

Current  Rate 

Proposed  Rate 

Recording 

$0.0483 

$0.0250 

Bill  Processing 

$0.0459 

$0.0300 

Message  Bfll  Service 

$0.7500 

$0.2009 

Data  Transmission 

$0.0084 

$0.0030 

Sample  Message  Data 

$0.0163 

$0.0023 

No  party  objects  to  the  reduction  of  billing  and  collection  charges.  OPC  objects 
only  that  some  portion  of  the  re  venue  reduction  and  new  re  venue  should  be  allocated 
to  local  rate  relief. 

C.  Reduction  of  switched  access  Charges 

The  Stipulation  and  Agreement  will  reduce  Lathrop's  switched  access  charges 
by  eliminating  the  Carrier  Common  Line  (CCL)  intraLATA  cap  and  intraLATA 
discounted  CCL  rates.  InterLATA  and  intraLATA  CCL  rates  will  be  brought  into 
parity.  Line  Termination,  End  Office  Switching,  and  Directory  Surcharge  Rates  will 
be  combined  into  a  single  Local  Switching  Rate.  The  switched  access  rates  proposed 
under  the  Stipulation  and  Agreement  are  as  follows:  


Rate  Element 

Old  Rate 

NewRate 

CCL-InterLATA  Originating 

$0.(M910 

$0.01003 

CCL-InterLATA  Terminating 

$0.08410 

$0.01003 

CCL-IntraLATA  Originating  Full 

$0.03040 

$0.01003 

CCL-IntraLATA  Terminating  Full 

$0.05210 

$0.01003 

CCL-IntraLATA  Originatii^  Discount 

$0.00150 

None 

CCL-IntraLATA  Temiinatii^  Discount 

$0.00260 

None 

Local  Transport 

$0.01330 

$0.01330 

Local  Switching 

None 

$0.01761 

Directory  Surcharge 

$0.000397  N( 

>ne 

End  Office  Switch -LSI 

$0.0077 

None 

End  OfficeSwitch-LS2 

$0.01180 

None 

Line  Termination 

$0.01490 

None 

No  party  has  objected  to  the  reduction  of  Lathrop' s  switched  access  rates.  OPC 
objected  only  that  some  portion  of  the  revenue  reduction  and  new  revenue  should 
be  allocated  to  local  rate  relief. 


D.   Local  Rate  Relief 

The  Stipulation  and  Agreement  does  not  allocate  any  of  the  revenue  reduction 
to  the  reduction  of  local  subscriber  rates.  These  rates,  at  $7 . 1 5  monthly  for  residential 
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and  $10.15  monthly  for  business,  are  already  low.  Lathrop  presented  expert 
testimony,  admittedly  not  based  on  a  cost  study,  that  Lathrop' s  local  services  are 
provided  below  cost.  Lathrop' s  expert  also  testified  that  various  trends  in  the 
telecommunications  industry,  such  as  universal  service,  are  likely  to  result  in  local 
rate  increases  for  Lathrop' s  subscribers  in  the  future. 

Staff  s  witness  stated  that  Staff  s  policy  is  to  not  recommend  local  rate  reductions 
where  those  rates  are  already  below  $  14  monthly.  Staff  stated  that  Lathrop' s  present 
local  service  rates  are  just,  reasonable  and  affordable. 

OPC  presented  expert  testimony  supporting  local  rate  relief  and  opposing  the 
proposed  increases  in  customer  activity  charges.  This  testimony  does  not  suggest 
that  Lathrop' s  present  local  service  rates  are  not  just,  reasonable  and  affordable,  but 
goes  only  to  the  issue  of  fairness.  OPC  suggests  that  it  would  not  be  fair  to  allocate 
none  of  the  savings  realized  from  the  annual  revenue  reduction  to  local  rate  relief. 

The  Commission  finds  that  Lathrop' s  present  local  service  charges  are  just, 
reasonable  and  affordable  and  ought  not  be  changed. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  Conclu- 
sions of  Law: 

Lathrop  Telephone  Company  is  a  local  exchange  telecommunications  service 
provider  as  defined  under  Section  392.410,  RSMo  Supp.  1998,  and,  therefore,  is 
subject  to  the  jurisdiction  of  the  Missouri  Public  Service  Commission  under  Chap- 
ters 386  and  392,  RSMo. 

The  Commission  has  the  legal  authority  to  accept  a  stipulation  and  agreement 
as  offered  by  the  parties  as  a  resolution  of  issues  raised  in  this  case,  pursuant  to 
Section  536.060,RSMoSupp.  1998. 

Orders  of  the  Commission  must  be  based  upon  competent  and  substantial 
evidence  on  the  record.  Section  536. 140,  RSMo  1994.  Baseduponits  findings  of  fact, 
the  Commission  concludes  that  the  Stipulation  and  Agreement  submitted  by  Lathrop 
and  Staff  should  be  approved  as  modified  by  the  side  agreement  of  Lathrop  and  OPC, 
hmiting  the  increases  in  customer  activity  charges.  The  parties  stated  at  the  close 
of  the  hearing  that  the  resulting  reduction  in  new  revenue  would  be  evenly  distributed 
over  the  bilUng  and  collection  charges  and  switched  access  charges. 

ITIS  THEREFORE  ORDERED: 

1.  That  late-filed  Exhibits  15,16  and  1 7  are  received  and  made  a  part  of  the  record  of 
this  matter. 

2.  That  the  corrected  Stipulation  and  Agreement  filed  by  Lathrop  Telephone  Com- 
pany and  the  Staff  of  the  Missouri  Public  Service  Commission  on  December  21,  1998, 
designated  Exhibit  17,  is  hereby  approved  as  modified  by  the  separate  agreement  of  Lathrop 
Telephone  Company  and  the  Office  of  the  Public  Counsel  with  respect  to  increases  in 
nonrecurring  customer  activity  charges  and  the  imposition  of  a  per-call  charge  for  directory 
assistance  services  as  set  out  below  (See  Attachment  1). 
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T't'pm* 

1SIc^ w  1?  a 

Service  Order 

$5.00 

Central  Office 

Connection 

(tin 

Reconnection 

Charge 

$10.00 

Directory 

Assistance 

(per  call) 

$0.25 

3.  That  those  motions  and  objections  not  specifically  ruled  on  in  this  order  are  hereby 
denied  or  overruled. 

4.  That  Lathrop  Telephone  Company  shall  file  tariff  sheets,  with  a  30-day  effective 
date,  embodying  and  implementing  this  Report  and  Order  within  30  days  of  the  effective  date 
of  this  Report  and  Order. 

5.  That  this  Report  and  Order  shall  become  effective  on  October  5,  1999. 
Crumpton,  Drainer,  Murray  and  Schemenauer,  CC,  concur  and  certify  compli- 
ance with  the  provisions  of  Section  536.080.  RSMo  1994.  Lumpe,  Ch.,  absent. 


EDITOR'S  NOTE:  The  Revised  Stipulation  and  Agreement  in  this  case  has  not 
been  published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Commission. 


In  the  Matter  of  the  Joint  Application  of  the  City  of  Fulton  and 
Callaway  Electric  Cooperative  ChangingElectricProviderfrom 
Callaway  Electric  Cooperative  to  the  City  of  Fulton  and  Chang- 
ing Electric  Provider  from  the  City  of  Fulton  to  the  Callaway 
Electric  Cooperative. 

Case  No.  EO-99-402 
Decided  September  28,  1999 


Electric  §4.1.  Where  a  municipal  utility  and  a  rural  electric  cooperative  jointly  sought 
Commission  approval  to  transfer  102  customers  of  the  Co-op  to  the  City  and  78  customers  of 
the  City  to  the  Co-op  in  order  to  reduce  duphcation  of  facilities,  enhance  operating  efficiency, 
and  exchange  stranded  facilities,  the  proposed  change  of  suppliers  was  in  the  public  interest  and 
the  Commission  would  grant  approval. 
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ORDERGRANTINGCHANGEOFELECTRICSUPPLIER 
Procedural  History: 

On  March  23, 1 999,  the  City  of  Fulton  (City)  and  Callaway  Electric  Cooperative 
(Co-op;  j  ointly,  the  Applicants)  filed  their  j  oint  application  for  Commission  authority 
to  change  electric  service  provider  as  to  certain  customers  of  each  AppUcant.  The 
number  of  affected  customers  of  the  two  suppliers  is  approximately  180.  Some 
persons,  previously  served  by  the  City,  will  become  customers  of  the  Co-op.  Others, 
served  previously  by  the  Co-op,  will  become  customers  of  the  City. 

On  March  24, 1 999,  the  Commission  issued  a  notice  of  deficiency,  noting  that  the 
joint  application  and  its  appendices  lacked  a  certification  that  the  same  had  been 
served  upon  the  Public  Counsel  as  required  by  Section  386.710.2,RSMo  1994.  The 
Applicants  filed  their  certificate  of  service  on  March  26,  1999,  correcting  that 
deficiency. 

On  May  20,  1999,  the  Commission  directed  the  Staff  of  the  Missouri  Public 
Service  Commission  (Staff)  to  investigate  the  circumstances  set  out  in  the  joint 
apphcation  and  to  make  a  written  report  to  the  Commission,  including  a  recommen- 
dation as  to  whether  or  not  the  joint  apphcation  should  be  granted,  on  or  before 
June  21, 1999.  The  StaffMemorandum  was  filed  on  June  17, 1999.  In  its  Memoran- 
dum, Staff  stated  that  30  residents  of  Hawk  Lake  Subdivision  had  submitted  a 
petition  "expressing  their  objection  to  the  proposed  change  of  electric  suppUer." 

On  May  25,  1999,  the  Commission  issued  its  Order  Directing  Notice,  giving 
proper  parties  until  June  14, 1999, to  file  theirapplications  to  intervene.  Onthatday, 
an  association  of  14  persons,  the  Bartley  Lane  Intervenors,  applied  through  counsel 
to  intervene.  These  persons  asserted  in  their  application  that  they  live  on  Bartley  Lane 
in  Callaway  County,  Missouri,  outside  the  limits  of  the  City  of  Fulton;  that  their 
electric  suppUer  is  the  City;  that  the  AppUcants  propose  to  change  their  supplier  to 
the  Co-op;  and  that  they  oppose  the  application  insofar  as  it  affects  them.  On  June  29, 
1999,  the  Bartley  Lane  Intervenors  were  permitted  to  intervene  herein.  The  Commis- 
sion at  that  time  also  set  a  prehearing  conference  and  directed  the  parties  to  file  a 
proposed  procedural  schedule. 

On  July  8, 1999,  at  the  request  of  counsel  for  the  Bartley  Lane  Intervenors,  the 
Commission  rescheduled  the  prehearing  conference  and  the  submission  of  a 
proposed  procedural  schedule.  OnJuly  22, 1999,  the  Commission  by  order  set  a  local 
public  hearing  to  be  held  in  Fulton,  Missouri,  on  the  evening  of  September  7, 1999, 
in  order  to  faciUtate  the  receipt  of  pubUc  comment  regarding  the  proposed  change 
of  electric  suppliers.  On  July  28,  1999,  the  prehearing  conference  was  held.  The 
parties  submitted  their  proposed  procedural  schedule  that  day  and  the  Commission 
adopted  it  by  order  issued  on  July  29, 1999.  The  parties  filed  a  list  of  controverted 
issues  on  August  13,  1999,  and  the  Applicants  filed  their  Direct  Testimony  on 
August  27, 1999. 

The  local  public  hearing  was  held  on  the  premises  of  William  Woods  University 
in  Fulton,  Missouri,  on  September  7, 1999.  One  person,  a  resident  of  the  Hawk  Lake 
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Subdivision,  offered  testimony  against  the  proposed  change  of  suppliers.  Two 
members  of  the  Hartley  Lane  Intervenors  appeared  and  stated  that  they  were 
withdrawing  their  opposition  to  the  proposed  change  of  suppliers.  On  September  15, 
1999,  the  Hartley  Lane  Intervenors  filed  their  Motion  to  Withdraw.  On  the  same  day. 
Staff  filed  its  Motion  to  Stay  the  Procedural  Schedule,  which  the  Commission  granted 
by  Order  issued  on  September  16, 1999. 

Discussion: 

With  respect  to  customers  of  rural  electric  cooperatives,  section  394.315.2, 
RSMo  1994,  authorizes  the  Commission  upon  application  of  any  affected  party  to 
order  "a  change  of  suppliers  on  the  basis  that  it  is  in  the  public  interest  for  a  reason 
other  than  a  rate  differential."  Likewise,  section  386.800.8,  RSMo  1994,  vests  the 
Commission  with  "all  necessaryjurisdiction  over  municipally  owned  electric  utilities 
and  rural  electric  cooperatives"  where  a  municipal  utility  is  providing  electric  service 
outside  of  the  municipality's  corporate  boundaries. 

In  theirjoint  application,  the  Applicants  request  authority  to  transfer  102  custom- 
ers of  the  Co-op  to  the  City  and  78  customers  of  the  City  to  the  Co-op.  The  reason 
for  the  proposed  change  is  to  reduce  duplication  of  facilities  and  to  permit  the 
Applicants  to  operate  more  efficiently.  Both  the  City  and  the  Co-op  presently  seek 
to  exchange  the  "stranded"  facilities  historically  used  to  serve  customers  now 
located  within  the  exclusive  service  territory  of  the  other.  The  AppUcants  have  both 
consented  to  the  change  and  aver  that  it  is  not  proposed  because  of  any  rate 
differential. 

In  its  Memorandum  filed  on  June  17,  1999,  the  Staff  recommended  that  the 
Commission  grant  the  joint  application.  Staff  states  that  the  facilities  in  question  are 
isolated  from  other  facilities  of  the  City  and  Co-op  and  are  located  in  territory  where 
the  City,  or  Co-op,  is  not  authorized  to  add  new  customers.  Thus,  as  population 
growth  occurs,  each  utility  must  needlessly  duplicate  the  other' s  stranded  faciUties 
because  of  the  inability  to  add  new  customers. 

Staff  states  that  the  proposed  transfer  will  permit  each  utility  to  consolidate  its 
customers  geographically  and  reduce  further  duplication  of  services.  Staff  states 
that,  while  the  rate  structures  of  the  two  utilities  are  different,  annual  charges  to 
customers  are  very  similar.  Some  of  the  consumers  affected  by  the  proposal  will 
experience  a  reduction  in  rates,  while  other  will  experience  an  increase  in  rates. 

At  the  local  public  hearing,  one  customer  of  the  Co-op  spoke  against  her 
proposed  transfer  to  the  City .  However,  she  admitted  that  she  had  no  experience  with 
the  City  as  an  electric  provider.  Her  experience  involved  other  City  services. 

The  requirement  for  a  hearing  is  met  when  the  opportunity  for  hearing  has  been 
provided  and  no  proper  party  has  requested  the  opportunity  to  present  evidence. 
State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v.  Public  Service  Commission, 
776  S.W.2d494,  496  (Mo.  App.  1989).  Since  the  only  request  for  a  hearing  made  in 
this  case  has  been  withdrawn,  the  Commission  may  grant  the  reUef  requested  based 
on  the  verified  appUcation. 
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The  Commission  has  considered  the  joint  apphcation,  Staff  s  Memorandum,  and 
the  comments  made  at  the  local  public  hearing.  The  Commission  finds  that  the 
proposed  change  of  suppliers  is  in  the  public  interest  for  a  reason  other  than  a  rate 
differential.  Therefore,  the  joint  application  shall  be  granted. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  change  of  electric  service  suppliers  proposed  in  the  joint  application  filed 
on  March  22,  1999,  by  the  City  of  Fulton  and  Callaway  Electric  Cooperative  is  approved. 

2.  That  this  order  shall  become  effective  on  October  8, 1999. 

3.  That  this  case  may  be  closed  on  October  12, 1999. 

Lumpe,  Ch.,  Crumpton,  Drainer,  Murray  and  Schemenauer,  CC,  concur. 
Thompson,  Deputy  Chief  Regulatory  Law  Judge 


In  the  Matter  of  the  Laclede  Gas  Company's  Tariff  Sheets  to 
Extend  and  Revise  the  Company 's  Gas  Supply  Incentive  Plan.* 


Case  No.  GT-99-303 
Decided  September  28,  1999 


Gas  §  17.2.  The  Commission  found  that  Laclede  Gas  Company's  request  for  clarification  of  the 
Commission's  Report  and  Order,  issued  September  9,  1999,  was  reasonable.  The  Commission 
clarified  that  it  approved  the  company's  proposal  to  add  a  firm  Fixed  Price  Component  to  the 
Gas  Supply  Incentive  Plan  (GSIP  II).  However  the  Commission  declined  to  extend  the  GSIP  II 
beyond  the  one-year  term  granted  in  the  Report  and  Order,  thus  denying  the  Company's  request 
for  reconsideration  regarding  the  term  of  the  GSIP  II. 

ORDERREGARDINGREQUESTFORCLARMCATION 
AND/ORRECONSIDERATION 

On  September  9, 1999,  the  Commission  issued  a  Report  and  Order  approving  a 
modified  version  of  Laclede  Gas  Company's  (Laclede)  Gas  Supply  Incentive  Plan 
(GSIP  11).  On  September  14,  Laclede  filed  tariff  sheets  in  order  to  comply  with  the 
Report  and  Order.  The  proposed  tariff  sheets  bore  an  effective  date  of  October  1, 
1999.  The  Staff  of  theCommission  (Staff)  filed  amemorandum  on  September  20,  which 
indicated  that  the  Report  and  Order  does  not  clearly  state  whether  the  Fixed  Price 
Component  should  be  included  in  the  GSIP  IT,  and  therefore,  Laclede' s  tariff  fiUng  did 
not  include  a  firm  Fixed  Price  Component.  Staff  stated  that  the  tariff  filing  is  in 
compliance  with  the  Report  and  Order  and  that  there  is  good  cause  for  approval  of 


*  See  page  322  for  another  order  in  this  case.  The  Commission,  in  an  order  issued  on  No  vember 
2,  1999,  denied  a  request  for  clarification.  In  an  order  issued  on  November  4,  1999,  the 
Commission  denied  an  application  for  rehearing  in  this  case. 
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the  tariff  sheets  on  less  than  thirty  (30)  days  notice.  On  September  23,  the 
Commission  issued  an  order  approving  Laclede' s  tariff  filing. 

On  September  17,1 999,  Laclede  filed  a  Request  for  Clarification  and/or  Recon- 
sideration. Laclede  states  that  there  are  two  aspects  of  the  Report  and  Order  which 
Laclede  believes  require  clarification  or  reconsideration.  The  first  aspect  involves 
Laclede' s  proposal  to  incorporate  a  Fixed  Price  Component  into  its  gas  procurement 
incentive.  Laclede  alleges  that  it  is  unclear  from  the  Report  and  Order  whether  the 
Commission  approved  Laclede' s  firm  Fixed  Price  Component  proposal  or  a  modified 
version  of  it.  Laclede  requests  that  the  Commission  clarify  its  Report  and  Order  in 
this  respect  so  that  it  will  be  able  to  file  compliant  tariff  sheets. 

Laclede's  second  concern  is  the  Commission's  decision  to  limit  the  term  of  the 
program  to  one  year.  Laclede  acknowledges  the  validity  of  the  Commission's 
reasoning  regarding  the  possibility  of  energy  deregulation  legislation  during  the 
upcoming  legislative  session.  However,  Laclede  also  notes  that  the  parties  and  the 
Commission  have  devoted  substantial  resources  to  preparing,  litigating  and  decid- 
ing this  case.  Laclede  believes  that  no  purpose  would  be  served  by  requiring  the 
Commission  and  the  parties  to  devote  their  limited  resources  to  reexamining  the 
issues  in  this  case  in  one  year.  Laclede  suggests  that  the  appropriate  solution  is  to 
adopt  a  tariff  provision  that  explicitly  permits  the  GSIP  to  be  suspended  if  legislation 
significantly  affecting  the  program  becomes  effective.  The  tariff  provision  could 
further  provide  for  the  establishment  of  a  subsequent  proceeding  for  the  purpose  of 
determining  whether  the  GSIP  should  be  permanently  canceled,  or  continued  in  some 
modified  form  to  account  for  the  effect  of  the  legislation.  Laclede  contends  that  in 
the  absence  of  such  legislation,  the  program  should  be  permitted  to  continue  to 
operate  beyond  one  year,  without  the  necessity  of  conducting  another  proceeding. 

Staff  filed  aresponse  to  Laclede' s  request  for  clarification  and/or  reconsideration 
on  September  22.  Staff  indicates  that  it  does  not  believe  that  the  Commission  needs 
to  reconsider  the  term  of  the  program  specified  in  its  September  9 ,  Report  and  Order. 
Staff  argues  that  in  addition  to  the  possible  legislative  change  cited  by  the  Commis- 
sion, the  GSIP  II  makes  significant  modifications  to  the  prior  program,  and  introduces 
a  new  element,  the  mix  of  pipeline  services.  Staff  states  that  the  natural  gas  industry 
is  facing  significant  change  in  the  next  year  or  so  by  virtue  of  substantial  new  supplies 
of  natural  gas  becoming  available  in  the  Chicago  area  hub,  and  Laclede  faces 
renegotiation  of  a  substantial  portion  of  its  natural  gas  transportation  portfolio.  Staff 
contends  that  these  factors  mitigate  in  favor  of  a  limited  extension  of  the  GSIP  II.  Staff 
argues  that  although  consideration  of  these  issues  in  a  contested  case  setting  does 
require  substantial  resources  from  all  parties  involved,  the  Commission  should  bear 
in  mind  that  the  GSIP  II  involves  millions  of  dollars  for  both  ratepayers  and  Laclede. 
The  GSIP  II  merits  close  examination,  particularly  in  a  changing  environment. 

The  Office  of  the  Public  Counsel  filed  an  Application  for  Rehearing  on  Septem- 
ber 20,  and  on  September  21,  Missouri  Gas  Energy  (MGE)  filed  a  Motion  for 
Clarification.  These  two  requests  will  be  addressed  in  separate  orders. 
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The  Commission  has  reviewed  Laclede' s  request  for  clarification  and/or  recon- 
sideration and  the  various  other  pleadings,  and  has  determined  that  the  request  for 
clarification  regarding  the  Fixed  Price  Component  is  reasonable.  The  Commission 
intended  the  Report  and  Order  to  approve  Laclede' s  proposal  to  add  a  firm  Fixed  Price 
Component  as  previously  discussed.  Under  this  provision,  to  the  extent  that  Laclede 
enters  into  firm  fixed  price  contracts  with  a  price  equivalent  to  or  lower  than  both  a)  the 
historical  five-year  average  of  gas  prices  for  the  applicable  winter  or  summer  period; 
and  b)  the  current  market  price  prevailing  during  the  month  or  months  for  which  the 
gas  was  purchased,  the  company  will  share  in  the  savings.  Laclede's  share  of  these 
savings  will  be  based  on  a  sliding  scale  that  begins  at  10  percent  and  increases  to 
50  percent  for  savings  in  excess  of  $.40  per  MMBtu.  Gas  volumes  covered  by  the 
firm  fixed  price  contracts  will  be  excluded  from  the  Gas  Procurement  Component  of 
theGSIP  II.  TheCommissionhereby clarifies thatthisproposalis approved.  Laclede 
is  authorized  to  file  tariff  sheets,  consistent  with  this  order,  implementing  this  firm 
Fixed  Price  Component  of  the  Gas  Procurement  Component  of  the  GSIP  II. 

The  Commission  also  concludes  that  the  one-year  term  provided  for  in  the  Report 
and  Order  is  reasonable  and  in  the  public  interest,  and  therefore  the  Commission  will 
not  extend  the  term  as  suggested  by  Laclede.  However,  the  Commission  notes  that 
this  does  not  preclude  Laclede  from  asking  for  a  future  extension  of  the  GSIP  II. 
Laclede's  request  for  reconsideration  regarding  the  term  of  the  GSIP  11  is  denied. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  request  of  Laclede  Gas  Company  for  clarification  and/or  reconsideration 
is  granted  in  part  and  denied  in  part.  The  Commission  will  clarify  the  portion  of  the 
September  9, 1 999,  Report  and  Order  regarding  the  firm  Fixed  Price  Component  of  the  Gas 
Procurement  Component.  At  this  time,  however,  the  Commission  wiU  not  extend  the  term 
of  the  modified  Gas  Supply  Incentive  Plan  beyond  the  one-year  term  approved  in  the  Report 
and  Order. 

2.  That  the  Laclede  Gas  Company  is  directed  to  expeditiously  file  tariff  sheets, 
consistent  with  this  order,  implementing  a  firm  Fixed  Price  Component  to  the  Gas  Procurement 
Component. 

3.  That  this  order  shall  become  effective  on  September  28,  1999. 

Lumpe,  Ch.,  Crumpton,  Drainer,  Murray  and Schemenauer,  CC,  concur. 
Ruth,  Regulatory  Law  Judge 
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In  the  Matter  of  the  Implementation  of  Number  Conservation 
Methods  in  the  St.  Louis,  Missouri  Area 


Case  No.  TO-99-14 
Decided  September  30,  1999 


Telecommunications  §§1,  8.  The  Public  Service  Commission  followed  the  guidance  of  the 
Federal  Communications  Commission  when  the  FCC  declared  that  the  state  commissions  were 
already  delegated  the  authority  to  deal  with  consolidating  rate  centers  or  areas,  even  for  the  purpose 
of  number  conservation  efforts,  as  part  of  the  rate  setting  authority.  See,  In  the  Matter  of  Petition 
for  Declaratory  Ruling  and  Request  for  Expedited  Action  on  the  July  15,  1997  Order  of  the 
Pennsylvania  Public  Utility  Commission  Regarding  Area  Codes  412,  610,  215,  and  717  and  the 
Implementation  of  the  Local  Competition  Provisions  of  the  Telecommunications  Act  of  1996, 
NSD  File  No.  L-97-42,  CC  Docket  No.  96-98,  FCC  98-224.  (Released  September  28,  1998).  The 
Commission  approved  Rate  Center  Consolidation  Report  option  1  as  reasonable  and  directed 
Southwestern  Bell  Telephone  Company  to  implement  Rate  Center  Consolidation  Report  option 
1  no  later  than  December  31,  1999. 

Telecommunications  §§1,  8.  The  Commission  directed  Staff  of  the  Commission  to  seek 
additional  authority  from  the  FCC  to  implement  telephone  number  conservation  methods, 
including  but  not  limited  to  one  thousand  block  number  pooling  and  sequential  number  assignments. 

REPORTANDORDER 

1.  Procedural  History 

The  Commission  established  this  case  in  its  Report  and  Order  issued  on  July  22, 
1998  in  Case  No.  TO-98-2 12.  Case  No.  TO-98-2 12  involved  the  issue  of  exhaustion 
of  the  central  office  codes  (NXX  or  CO  code)  in  the  3 14  numbering  plan  area  (NP  A) . 
The  Commission  ordered  the  parties  to  meet  and  develop  means  of  implementing  area 
code  number  conservation  in  three  areas:  sequential  numbering  assigimient,  rate 
center  consolidation,  and  number  pooling.  The  Commission  directed  the  parties  to 
file  a  report  on  sequential  number  assignment,  rate  center  consolidation,  and  number 
pooling  on  October  22  and  December  22, 1998  and  February  22, 1999  respectively. 
The  Commission  directed  the  parties  to  file  a  proposed  procedural  schedule  no  later 
than  September  22,  1998  and  directed  any  entity  wishing  to  intervene  to  file  its 
application  no  later  than  August  24, 1998. 

In  its  July  22, 1 998  order,  the  Commission  made  all  parties  to  Case  No.  TO-98-21 2 
parties  in  this  case  for  all  purposes.  In  addition  to  the  Staff  of  the  Public  Service 
Commission  (Staff)  and  the  Office  of  the  Public  Counsel  (PubUc  Counsel),  the  parties 
inCaseNo.TO-98-212included: 

Ameritech  Mobile  Communications,  Inc.  (AMCI) ; 
AT&T  Communications  of  tiie  Southwest,Inc  (AT&T); 
GTEMidwestIncorporated(GTE) 
MCITelecommunications  Corporation  (MCI) 
Midwest  Independent  CoinPayphone  Association  (MICPA) 
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The  Mid-Missouri  Group  of  Telephone  Companies 

(Alma  Telephone  Company,  Chariton  Valley  Telephone  Corpo- 
ration, Choctaw  Telephone  Company,  Mid-Missouri  Telephone 
Company,  MoKan  Dial  Inc.,  Northeast  Missouri  Rural  Tele- 
phone Company,  and  Peace  Valley  Telephone  Company)  (Mid- 
Missouri  Group) 

Orchard  Farm  Telephone  Company  (Orchard  Farm) 
Southwestern  Bell  Mobile  Systems,  Inc.  (S  WB  Mobile) 
SouthwestemBeU  Telephone  Company  (SWBT) 
TCG  St.  Louis  (TCG) 

United  Telephone  Company  of  Missouri  d/b/a  Sprint 
(Sprint-United) 

On  October  16, 1998,  the  Commission  granted  intervention  to  Sprint  Spectrum 
L.P.  d/b/a  Sprint  PCS,  Nextel  West,  Inc.,  Brooks  Fiber  Communications  of  Missouri, 
Inc.,  Citizens  Telephone  Company,  Grand  River  Mutual  Telephone  Company, 
Lathrop  Telephone  Company,  and  Oregon  Farmers  Mutual  Telephone  Company. 
The  Conmiission  also  estabUshed  a  procedural  schedule  and  a  protective  order  in  its 
October  16  order. 

Staff  filed  a  motion  with  the  Commission  on  December  28, 1998,  requesting  that 
the  Commission  cancel  the  estabUshed  procedural  schedule  except  for  the  hearing 
date  to  allow  the  Commission  to  examine  the  parties  regarding  these  reports.  Staff 
indicated  in  its  motion  that  the  parties  were  in  agreement  on  all  issues  and  had  not 
identified  any  contested  issues  in  the  reports.  Therefore,  an  adversarial  hearing  was 
not  necessary.  The  Commission  did  not  receive  any  objections  to  Staff's  request. 
On  January  26, 1999,  the  Commission  granted  the  late-filed  application  of  Mark  Twain 
Rural  Telephone  Company  for  intervention  and  amended  the  procedural  schedule 
by  canceling  all  procedural  schedule  dates  except  the  date  for  filing  of  the  hearing 
memorandum  and  the  date  set  for  evidentiary  hearing  as  requested  by  Staff.  The 
Commission  ordered  the  parties  to  file  the  Hearing  Memorandum  by  April  19, 1999, 
and  the  hearing  was  scheduled  on  May  3,  1999  through  May  7,  1999' . 

OnAprill9, 1999, the  hearingmemorandum  was  filed  with  theCommission.  The 
parties  requested  that  the  witnesses  be  sworn  in  and  appear  as  a  panel  because  there 
were  no  contested  issues  and  because  of  the  technical  nature  of  the  material  at  issue. 
The  evidentiary  hearing  was  held  and  completed  on  May  3, 1999 .  Various  procedural 
motions  were  ruled  upon  at  hearing .  The  witnesses  were  sworn  and  examined  in  panel 
fashion  as  requested  by  the  parties.  The  witnesses  who  were  sworn  and  testified 
were: 


'  The  Commission  later  amended  the  scheduled  dates  for  hearing  for  May  3  through  May  6, 
1999  because  May  7,  1999  was  an  official  state  holiday,  Harry  S  Truman's  Birthday. 
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1.  Dan  Paul  of  Ameritech  Mobile  Communications,  Inc. 

2.  John  Rollins  of  GTE  Midwest  Incorporated 

3.  Suzanne  Brooks  of  MCI  Telecommunications  Corporation 
and  Brooks  Fiber  Communications  of  Missouri,  Inc. 

4.  Barbara  A.  Meisenheimer  of  the  Office  of  the  Public  Counsel 

5.  Bill  Adair  of  Southwestern  Bell  Telephone  Company 

6.  Craig  Unruh  of  SouthwestemBell  Telephone  Company 

7.  Hoke  Knox  of  Sprint 

8.  Don  Edwards  of  Sprint 

9.  Anthony  Clark  of  the  Staff  of  the  Missouri  Public  Service  Commission. 

On  September  27,  1999,  Public  Counsel  filed  a  request  that  the  Commission 
petition  the  FCC  for  authority  to  implement  number  conservation  methods. 

n.  Exhibits 

Staff  filed  the  Sequential  Numbering  Assignment  Report  with  the  Commission 
onOctober22, 1998  onbehalf  of  the  parties.  This  report  was  marked  as  Exhibit  No. 
1  for  identification  purposes  at  hearing  and  will  be  admitted  into  evidence. 

Staff  filed  the  Rate  Center  Consolidation  Report  on  December 22, 1 99 8  on  behalf 
of  the  parties  in  compliance  with  the  Commission' s  July  22  order.  This  report  was 
marked  as  Exhibit  No.  2  for  identification  purposes  at  the  hearing  and  will  be  admitted 
into  evidence.  GTE  filed  its  highly  confidential  portion  of  the  Rate  Center  Consoh- 
dation  Report  on  December  21.  GTE'sHCreport  shall  be  marked  as  ExhibitNo.  2A- 
HC  for  identification.  SWBT  filed  its  highly  confidential  supplement  to  the  Rate 
Center  Consolidation  Report  on  December  22, 1998.  SWBT' s  HC  report  has  been 
marked  as  ExhibitNo.  2B-HC  foridentification.  Exhibit  Nos.  2A-HC  and  2B-HC  will 
be  admitted  into  evidence. 

OnFebruary 22, 1999,  aReportonNumberPoohng  was  filed  with  theCommission 
by  Staff  on  behalf  of  the  parties  in  compliance  with  the  Commission' s  July  22  order. 
The  number  pooling  report  was  marked  as  Exhibit  No.  3  for  identification  at  the 
hearing.  Exhibit  No.  3  will  be  admitted  into  evidence. 

ni.  Official  Notice  Taken  of  States '  Actions  Filed  before  the  Federal  Communica- 
tions Commission  (FCC) 

Federal  statutes  gave  the  Federal  Communications  Commission  (FCC)  authority 
to  regulate  telecommunications  and  to  implement  the  Telecommunications  Act  of 
1996.  The  FCC  delegated  authority  to  the  state  commissions  to  implement  area  code 
relief^. 


^  Implementation  of  the  Local  Competition  Provisions  of  the  Telecommunications  Act  of 
1996,  Second  Report  and  Order  and  Memorandum  Opinion  and  Order,  CC  Docket  No.  96- 
98, 1 1  FCC  Red  19392  (1996)  (Local  Competition  Second  Report  and  Order). 
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On  September 28, 1 998,  the  FCC  released  a  Memorandum  Opinion  and  Order  and 
Order  on  Reconsideration  in  the  FCC  case  In  the  Matter  of  Petition  for  Declaratory 
Ruling  and  Request  for  Expedited  Action  on  the  July  15,1 997  Order  of  the  Pennsyl- 
vania Public  Utility  Commission  Regarding  Area  Codes  412,610, 215,  and  717  and  the 
Implementation  of  the  Local  Competition  Provisions  of  the  Telecommunications  Act 
ofl996,NSDFileNo.L-97-42,CCDocketNo.96-98,FCC98-224.(PennsylvamaOrder 
(Released  September  28, 1998)).  In  this  decision,  the  FCC  declared  that  Pennsylvania 
Public  Utility  Commission  had  exceeded  the  scope  of  the  authority  the  FCC  had 
delegated  to  the  state  commissions.  In  its  Pennsylvania  Order  released  September 
28, 1 999,  the  FCC  delegated  additional  authority  to  state  commissions  to  order  NXX 
code  rationing,  under  certain  conditions,  so  that  state  commissions  would  have  more 
flexibiUty  to  assure  that  area  codes  will  last  until  full  implementation  of  reUef .  The  FCC 
also  directed  the  Chief  of  the  Common  Carrier  Bureau  to  determine  whether  state 
commissions  should  be  delegated  additional  authority  to  implement  innovative  or 
experimental  area  code  number  conservation  efforts. 

Some  states  have  already  received  FCC  orders  granting  additional  authority  for 
area  code  number  conservation  measures.  On  September  15, 1999,  the  FCC  granted 
additional  delegated  authority  to  the  states  of  Massachusetts,  New  York,  California, 
and  Horidaby  FCC  Order  Nos.  FCC  99-246,  FCC  99-247,  FCC  99-248 ,  and  FCC  99-249 
respectively^ .  Additional  authority  for  number  conservation  measures  granted  by 
the  FCC  included  1 ,000  block  pooling  trials,  estabUshing  usage  thresholds,  reclama- 
tion of  unused  and  reserved  NXX  codes,  requiring  sequential  number  assignment, 
setting  numbering  allocations  standards,  hearing  and  addressing  claims  of  carriers 
seeking  numbering  resources  outside  of  the  rationing  process,  maintaining  rationing 
procedures  for  six  months  following  area  code  reUef,  and  auditing  carriers'  use  of 
numbering  resources. 

The  FCC  also  stated  that  there  was  no  need  for  the  FCC  to  take  any  action 
regarding  "consolidating  rate  centers/areas"  or  "authorizing  carriers  to  use  incon- 
sistent rate  centers  and  extended  local  calling  areas"  because  those  issues  are 

^  In  the  Matter  of  Massachusetts  Department  of  Telecommunications  and  Energy's  Petition 
for  Waiver  of  Section  52. 19  to  Implement  Various  Area  Code  Conservation  Methods  in  the 
508, 617, 781,  and  978  Area  Codes,  CC  Docket  No.  96-98,  NSD  File  No.  L-97-19,  FCC  99- 
246  (September  15, 1999);  In  the  Matter  of  California  Public  Utilities  Commission  Petition 
for  Delegation  of  Additional  Authority  Pertaining  to  Area  Code  Relief  and  NXX  Code 
Conservation  Measures,  CC  Docket  No.  96-98,  NSD  File  No.  L-98-136,  FCC  99-248 
(September  1 5 , 1 999) ;  In  the  Matter  of  Florida  Public  Service  Commission  Petition  to  Federal 
Communications  Commission  for  Expedited  Decision  for  Grant  of  Authority  to  Implement 
Number  Conservation  Measures,  CC  Docket  No.  96-98,  NSD  File  No.  L-99-33,  FCC  99-249 
(September  15, 1999);  In  the  Matter  of  the  State  of  New  York  State  Department  of  Public 
Service  Petition  for  Additional  Delegated  Authority  to  Implement  Number  Conservation 
Measures,  CCDocketNo.96-98,NSD  File  No.  L-99-21, FCC  99-247  (September  15, 1999). 
already  within  the  authority  of  the  state  commissions'' .  Other  states  have  also  filed 
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petitions  requesting  additional  delegated  authority  but  those  petitions  have  not 
been  resolved  before  the  FCC.  Those  states  with  pending  requests  include  New 
Hampshire,  Wisconsin,  Connecticut,  Maine,  and  Texas^ . 

The  Commission  shall  take  official  notice  of  the  petitions  filed  by  those  states 
referenced  above  with  the  FCC  and  the  FCC  orders  issued  September  15, 1999,  for 
the  purposes  of  this  Report  and  Order. 

IV.  Sequential  Numbering  Assignment  and  Number  Pooling 

In  the  Sequential  Number  Assignment  Report  filed  by  the  parties,  the  parties 
noted  that  the  issues  of  sequential  number  assignment  and  number  pooling  have 
been  determined  by  the  FCC  to  be  under  its  exclusive  jurisdiction  and  that  states 
issuing  orders  in  the  areas  involving  number  conservation  would  be  acting  outside 
the  scope  of  their  authority.  Pennsylvania  Order  (Released  September  28, 1998). 

In  the  Sequential  Number  Assignment  Report,  the  parties  stated  industry 
members  have  already  voluntarily  begun  to  assign  telephone  numbers  sequentially 
in  an  effort  to  prepare  for  the  implementation  of  number  conservation  measures  in 
the  near  future.  The  reporting  parties  stated  that  they  intend  to  be  consistent  with 
the  current  applicable  directions  and  definitions  contained  in  the  Industry  Number- 
ing Committee  (INC)  Guidehnes'' .  Further,  the  parties  stated  in  their  sequential 
number  assignment  report  that  the  primary  benefit  of  sequential  assignment  rules 
would  appear  to  be  keeping  the  maximum  pos  sible  number  of  1 ,000 blocks  uncontami- 
nated  for  use  in  1,000-block  number  poohng. 


''In  the  Matter  of  Massachusetts  Department  of  Telecommunications  and  Energy's  Petition 
for  Waiver  of  Section  52. 19  to  Implement  Various  Area  Code  Conservation  Methods  in  the 
508, 617, 781,  and  978  Area  Codes,  CC  Docket  No.  96-98,  NSD  File  No.  L-97-19,  FCC  99- 
246  (September  15, 1999);  In  the  Matter  of  Florida  Public  Service  Commission  Petition  to 
Federal  Communications  Commission  for  Expedited  Decision  for  Grant  of  Authority  to 
Implement  Number  Conservation  Measures,  CC  Docket  No.  96-98,  NSD  File  No.  L-99-33, 
FCC  99-249  (September  15,  1999). 

^  In  the  Matter  of  the  New  Hampshire  Public  Utility  Commission's  Petition  for  Additional 
Delegated  Authority  to  Implement  Number  Optimization  Measures  in  the  603  Area  Code, 
CC  Docket  No.  96-98,  NSD  File  No.  L-97-42;  In  the  Matter  of  the  Public  Service  Commission 
of  Wisconsin's  Petition  Requesting  Authority  to  Implement  Various  Number  Conservation 
Measures;  In  the  Matter  of  the  Connecticut  Department  of  Public  Utility  Control's  Petition 
Requesting  Additional  Authority  to  Implement  Area  Code  Conservation  Measures,  NSD  File 
No.  L-99-62;  In  the  Matter  of  Maine  Public  Utility  Coimnission's  Petition  for  Additional 
Delegated  Authority  to  Implement  Number  Conservation  Measures,  CC  Docket  96-98,  NSD 
File  No.  L-99-27;  In  the  Matter  of  the  Petition  of  the  Public  Utility  Conrniission  of  Texas  for 
Deregulation  of  Additional  Authority  to  Implement  Number  Conservation  Measures,  NSD 
File  No.  L-99-55,  CC  Docket  No.  96-98. 

^  "1,000  Block  (NXX-X)  Assignment  Guidelines,"  Industry  Numbering  Committee,  Draft 
1 1,  September  8, 1998,  Section  2.7c. 
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The  1,000-blocknumberpoolingrepoit  identifies  1,000-blocknumberpoolingas 
the  allocation  to  service  providers  of  telephone  numbers  in  blocks  of  1,000  from  a 
common  pool  by  aneutral  administrator.  Currently,  the  neutral  administrator  assigns 
telephone  numbers  to  service  providers  in  blocks  of  10,000.  Individual  telephone 
number  pooling  is  the  allocation  to  service  providers  of  individual  telephone 
numbers  from  a  common  pool  by  aneutral  administrator.  The  parties  indicted  in  their 
report  on  number  pooling  that  efforts  continue  at  the  national  level  to  develop  1 ,000- 
block  number  pooling.  The  parties  also  included  a  copy  of  a  portion  of  the  Number 
Resource  Optimization  Working  Group' s  Modified  Report  to  the  North  American 
Numbering  Council  (NANC)  on  Number  Optimization  Methods  dated  October  20, 
1998.  In  addition,  the  report  on  number  pooling  included  a  copy  of  the  Industry 
Numbering  Committee  1,000-block  (NXX-X)  Pooling  Administration  Guidelines 
dated  January  27, 1999.  The  parties  state  that  implementation  ofnumber  pooling  can 
only  be  accomplished  after  the  issuance  of  a  FCC  order. 

V.  Rate  Center  Consolidation 

In  their  report  on  rate  center  consolidation,  the  parties  analyzed  and  described 
various  options  that  the  parties  have  considered  in  their  discussions  and  technical 
conferences.  The  parties  also  stated  that  they  had  determined,  after  analysis  of  the 
rate  center  consolidation  issues,  that  while  rate  center  consoUdation  does  offer  some 
long-termnumber  conservation,  it  does  not  significantly  delay  the  next  NPA  exhaust 
without  severe  customer  impacts.  After  review  of  the  options,  the  parties  recom- 
mended that  the  Commission  order  S  WBT  to  implement  Rate  Center  Consolidation 
ReportOptionNo.  1  (RCCR  Option  No.  1).  The  parties  stated  that  RCCR  Option  No. 
1  would  reduce  the  number  of  rate  centers  within  the  new  314  NPA  from  14  to  7  and 
would  provide  longer  term  NXX  code  conservation  with  minimal  customer  impact 
within  90  days  of  a  Conmiission  order.  The  parties'  reported  further  that  SWBT 
revenue  impacts  can  be  largely  avoided  by  careful  location  of  the  new  toll  rating  point. 
Depending  on  an  individual  customer's  toll  calling  pattern,  the  report  stated  that 
individual  customers  may  experience  higher  or  lower  toU  bills.  The  Rate  Center 
Consolidation  Report  discusses  the  other  options  and  the  reasons  why  those 
options  are  considered  inferior  and  are  not  recommended. 

VI.  Findings  of  Fact 

The  Missouri  Pubhc  Service  Commission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 
The  positions  and  arguments  of  all  of  the  parties  have  been  considered  by  the 
Commission  in  making  a  decision.  Failure  to  specifically  address  apiece  of  evidence, 
position  or  argument  of  any  party  does  not  indicate  that  the  Commission  has  failed 
to  consider  relevant  evidence,  but  indicates  rather  that  the  omitted  material  was  not 
dispositive  of  this  decision. 

A.  Rate  Center  Consolidation 

Implementation  of  RCCR  OptionNo.  1  will  hkelyresultin  some  level  of  areacode 
number  conservation.  In  the  Rate  Center  ConsoUdation  Report  filed  by  the  parties 


INVESTIGATION  NUMBER  CONSERVATION  355 


8  Mo.  P.S.C.  3d 

and  in  the  testimony  provided  in  the  hearing  held  on  May  3,1999,  the  parties  agreed 
that  RCCR  Option  No.  1  is  the  most  reasonable  option  available  for  rate  center 
consolidation  in  that  it  will  have  the  least  amount  of  impact  on  consumers  and  can 
be  implemented  quickly  to  begin  number  conservation  efforts.  The  Commission, 
therefore,  finds  that  RCCR  Option  No.  1  is  reasonable  and  SWBT  will  be  directed  to 
implement  RCCR  Option  No.  1  in  the  St.  Louis  area. 

B.  Sequential  Numbering  Assignment  and  Number  Pooling 

The  Commission  finds  that  it  is  necessary  to  seek  additional  delegated  authority 
from  the  FCC  in  order  for  the  Missouri  Pubhc  Service  Commission  to  pursue  area  code 
number  conservation  methods  such  as  sequential  numbering  assignment  and 
number  pooling.  The  Commission  will  direct  the  Commission  Staff,  with  the 
assistance  of  the  General  Counsel's  Office,  to  file  a  request  with  the  FCC  seeking 
additional  delegated  authority  to  implement  all  available  number  conservation 
measures  in  the  state  of  Missouri  including  but  not  limited  to  those  number 
conservation  methods  for  which  the  FCC  has  granted  additional  delegated  authority 
to  other  states.  Staff  shall  also  continue  to  consult  with  industry  participants 
regarding  exhaustion  of  area  code  numbers  in  the  state  of  Missouri,  currently  using 
the  3 14, 636, 816, 660, 573  and417  areacodes. 

Vn.  Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law: 

The  Commission  has  jurisdiction  over  the  subject  matter  of  this  case  pursuant 
to  Section  386.250  and  Section  392.520,  RSMo  1994.  The  statutes  provide  the 
Commission  with  general  regulatory  authority  over  the  operations  of  the  telecommu- 
nications companies  within  its  jurisdiction,  including  conditions  and  methods  of 
providing  service.  The  selection  of  a  method  for  addressing  NPA  exhaustion  and 
the  changing  of  customer  dialing  patterns  is  within  this  broad  statutory  authority. 
The  Missouri  Public  Service  Commission  already  has  issued  decisions  regarding  the 
estabUshment  and  modification  of  rate  centers  and  extended  local  calUng  areas  under 
its  broad  authority  referenced  above. 

The  FCC  has  recognized  that  state  commissions  have  a  significant  role  in 
choosing  area  code  reUef  mechanisms  and  deciding  details  of  the  implementation  of 
those  area  code  relief  methods.  Pennsylvania  Order  Released  September  28, 1998. 
The  FCC  has  not  delegated  to  state  commissions  the  authority  to  administer  or 
allocate  NXX  codes.  Id.  InthePeimsylvaniaOrderReleasedSeptember28, 1998,  the 
FCC  reconsidered  the  delegated  authority  granted  to  state  commissions  to  implement 
area  code  relief.  The  FCC  granted  additional  authority  to  state  commission  to  order 
NXX  code  rationing,  under  certain  conditions,  giving  the  state  conmiissions  more 
flexibility  in  implementation  of  relief  In  addition,  the  FCC  ordered  further  consider- 
ation of  additional  delegation  of  authority  to  the  states  to  implement  number 
conservation  methods. 
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mS  THEREFORE  ORDERED: 

1.  That  Southwestern  Bell  Telephone  Company  shall  implement  Rate  Center  Con- 
solidation Option  No.  1  no  later  than  December  31,  1999.  Southwestern  Bell  Telephone 
Company  shall  submit  a  report  to  the  Commission  by  October  30,  1999,  setting  forth  the 
proposal  with  time  Une  information  indicating  when  the  Commission  should  expect  comple- 
tion of  the  implementation  of  the  Rate  Center  Consolidation  Report  Option  No.  1  as  set  forth 
in  the  Rate  Center  Consolidation  Report  filed  with  the  Commission  on  December  22, 1998. 

2.  That  the  Staff  of  the  Public  Service  Commission  shall  file  a  request  with  the  Federal 
Communication  Commission  seeking  additional  delegated  authority  on  an  expedited  basis  to 

implement  all  available  number  conservation  measures  in  the  state  of  Missouri  including  but 
not  limited  to  those  number  conservation  methods  for  which  the  FCC  has  granted  additional 
delegated  authority  to  other  states. 

3.  That  this  order  shall  become  effective  on  October  12,  1999. 

4.  That  this  case  may  be  closed  after  October  13,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 
Register,  Regulatory  Law  Judge 
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In  the  Matter  of  the  Application  of  Alma  Long  Distance,  L.L.C.  for 
a  Certificate  of  Service  Authority  to  Provide  IntraLATA  and 
InterLATA  Interexchange  and  Basic  Interexchange  Telecom- 
munications Services.* 


Case  No.  TA-2000-240 
Decided  October  5,  1999 


Telecoinmumcations§3.2,  Certificates  §46.2.  The  Commission  granted  an  incumbent  local 
exchange  company  a  temporary  certificate  of  service  authority  to  provide  intrastate,  interexchange 
telecommunications  services  to  permit  the  company  to  promptly  implement  modifications  to 
its  IntraLATA  Toll  Dialing  Parity  Implementation  Plan  so  that  its  customers  who  had  not  selected 
a  primary  intraLATA  toll  carrier  would  not  be  without  IntraLATA  toll  service. 

ORDER  APPROVINGTEMPORARYINTEREXCHANGECERTIHCATEOF 
SERVICEAUTHORITYANDORDERAPPROVINGTARIFF 

Alma  Long  Distance  L.L.C  (ALD)  applied  to  the  Public  Service  Commission  on 
September  17, 1999,  for  a  certificate  of  service  authority  to  provide  intraLATA  and 
interLATA  interexchange  and  basic  interexchange  telecommunications  services  in 
Missouri  under  '392.440,  RSMo  1994' .  ALD  filed  a  revised  AppUcation  on  September 
27 .  ALD  is  aLunited  Liability  Company  authorized  to  do  business  in  Missouri,  with 
its  principal  office  located  at  P.O.  Box  206,  South  County  Road,  Akna,  Missouri  64001 . 

ALD  asked  the  Commission  to  classify  it  as  a  competitive  company  and  waive 
certain  statutes  and  rules  as  authorized  by  §§  392.361  and  392.420.  ALD  also 
requested  expedited  treatment  of  its  application  so  that  its  application  could  be 
approved  on  or  before  October  5 .  The  Commission  issued  a  Notice  of  Applications 
and  Opportunity  to  Intervene  on  September  28,  directing  parties  wishing  to  intervene 
to  file  their  requests  by  October  8. 

On  September  29,  the  Commission  issued  an  order  directing  its  Staff  to  file  a 
recommendation  regarding  ALD' s  Application  no  later  than  October  4.  On  October 

4,  Staff  filed  a  Memorandum  recommending  that  the  Commission  grant  a  temporary 
certificate  to  ALD  to  provide  interexchange  telecommunications  services.  Staff 
indicated  that  it  is  essential  that  ALD  be  granted  its  certificate  on  or  before  October 

5,  so  that  it  can  begin  providing  interexchange  service  no  later  than  October  2 1 .  This 
expedited  treatment  is  necessary  because  (1)  AT&T  has  not  yet  decided  to  provide 
1+  intraLATA  service,  (2)  the  need  to  make  modifications  to  the  IntraLATA  Toll 
Dialing  Parity  Implementation  Plans  of  Alma  Telephone 

*See  page  383  for  another  order  in  this  case. 

'AH  statutory  references  are  to  the  Revised  Statutes  of  Missouri  1994  unless  otherwise 
indicated. 

Company  by  October  20,  and  (3)  the  need  to  give  customers  timely  notification. 
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Because  the  time  established  for  intervention,  October  8,  has  not  yet  passed,  Staff 
recommends  that  the  Commission  grant  ALD  a  temporary  certificate  of  service 
authority  to  provide  intraLATAandinterLATAinterexchangeandbasicinterexchange 
telecommunications  services.  Staff  recommends  that  this  temporary  certificate 
remain  in  effect  for  a  period  that  shall  terminate  on  the  earlier  of  the  effective  date  of 
the  Commission's  final  order  ruling  on  the  application  for  certificate  of  service 
authority  or  one  year.  If  no  parties  intervene.  Staff  recommends  that  the  Commission 
cancel  the  temporary  certificate  of  service  authority  and  issue  a  certificate  of  service 
authority. 

ALD  filed  a  proposed  tariff  in  conjunction  with  its  application  and  filed  substitute 
sheets  on  September  29.  The  tariff's  effective  date  is  October  21.  ALD's  tariff 
describes  the  rates,  rules,  and  regulations  it  intends  to  use,  identifies  ALD  as  a 
competitive  company,  and  lists  the  waivers  requested.  Staff  recommended  that  the 
Commission  approve  the  proposed  tariff  as  amended  to  become  effective  on  October 
21. 

The  Commission  will  approve  a  temporary  certificate  of  service  authority  so  that 
the  customers  of  Alma  Telephone  Company  who  have  not  selected  a  primary 
intraLATA  toll  carrier  will  not  be  without  1 + intraLATA  toll  service.  The  Commission 
is  authorized  to  take  this  action  by  Section  392.410.6,  RSMo  Supp.  1998.  The 
Commission  will  consider  the  issuance  of  apermanent  certificate  of  service  authority 
after  other  interested  parties  have  had  an  opportunity  to  intervene. 

The  Commission  finds  that  the  services  Applicant  proposes  to  offer  are  competi- 
tive and  Applicant  should  be  classified  as  a  competitive  company.  The  Commission 
finds  that  waiving  the  statutes  and  Commission  rules  set  out  in  the  ordered  paragraph 
below  is  reasonable  and  not  detrimental  to  the  public  interest. 

The  Commission  finds  that  ALD's  proposed  tariff  details  the  services,  equip- 
ment, and  pricing  it  proposes  to  offer,  and  is  similar  to  tariffs  approved  for  other 
Missouri  certificated  interexchange  carriers.  The  Commission  finds  that  the  pro- 
posed tariff  filed  on  September  20  shall  be  approved  as  amended  to  become  effective 
on  October  5. 

ITISTHEREFOREORDERED: 

1.  That  Alma  Long  Distance  L.L.C  is  granted  a  temporary  certificate  of  service 
authority  to  provide  intrastate  interexchange  telecommunications  services  in  the  state  of 
Missouri,  subject  to  all  applicable  statutes  and  Commission  rules  except  as  specified  in  this 
order. 

2.  That  the  temporary  certificate  of  service  authority  granted  to  Alma  Long  Distance, 
L.L.C.  shall  be  effective  for  a  period  of  one  year  unless  sooner  canceled  by  order  of  the 

Commission. 

3.  That  Alma  Long  Distance  L.L.C  is  classified  as  a  competitive  teleconmiunications 
company.  Application  of  the  following  statutes  and  regulatory  rules  shall  be  waived: 

Statutes 
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392.240(1) 

392.270 

392.280 

392.290 

392.310 

392.320 

392.340 

392.330,  RSMoSupp.  1998 


-ratemaking 

-  valuation  of  property  (ratemaking) 

-  depreciation  accounts 

-  issuance  of  securities 

-  stock  and  debt  issuance 

-  stock  dividend  payment 

-  reorganization(s ) 

-  issuance  of  securities,  debts  and  notes 


Commission  Rules 

4CSR240-10.020  -  depreciation  fund  income 

4CSR240-30.010(2)(C)  -  rate  schedules 

4CSR240-30.040  -  Uniform  System  of  Accounts 

4CSR240-32.030(1)(B)  -  exchange  boundary  maps 

4CSR240-32.030(1)(C)  -  record  keeping 

4CSR240-32.030(2)  -  in-state  record  keeping 

4CSR240-32.050(3)  -  local  office  record  keeping 

4CSR240-32.050(4)  -  telephone  directories 

4CSR240-32.050(5)  -  call  intercept 

4CSR240-32.050(6)  -  telephone  number  changes 

4CSR240-32.070(4)  -  public  coin  telephone 

4CSR240-33.030  -minimum  charges  rule 

4CSR240-33.040(5)  -  financing  fees 


4.  That  the  tariff  filed  by  Alma  Long  Distance  L.L.C  on  September  20,  1999,  and 
assigned  tariff  number  200000260  is  approved  as  amended  to  become  effective  on  October 
5,  1999.  The  tariff  approved  is: 

Alma  Long  Distance.  L.L.C. 
P.S.C.  Mo.  No.  1 
Original  Sheets  1-41 

5.  That  this  order  shall  become  effective  on  October  5, 1999. 

Morris  L.  Woodruff,  Regulatory  Law  Judge  by  delegation  of  Authority  pursuant 
to4CSR240-2.120(l),(November30, 1995)andSection386.240,RSMo  1994. 
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In  the  Matter  of  the  Application  of  Northeast  Missouri  Long 
Distance,  L.L.C.  for  a  Certificate  of  Service  Authority  to  Pro- 
vide IntraLATA  and  InterLATA  Interexchange  and  Basic 
Interexchange  Telecommunications  Services.* 


Case  No.  TA-2000-242 

Decided  October  5,  1999 


Telecommunications  §3.2,  Certificates  §46.2.  The  Commission  granted  an  affiliate  of  an 
incumbent  local  exchange  company  a  temporary  certificate  of  service  authority  to  provide 
intrastate,  interexchange  telecommunications  services  to  permit  the  company  to  promptly 
implement  modifications  to  its  IntraLATA  ToU  Dialing  Parity  Implementation  Plan  so  that  its 
customers  who  had  not  selected  a  primary  intraLATA  toU  carrier  would  not  be  without  IntraLATA 
toll  service. 

ORDERAPPROWGTEMPORARYINTEREXCHANGECERTinCATEOF 
SERVICEAUraORITYANDORDERAPPROVINGTARIFF 

Northeast  Missouri  Long  Distance  L.L.C  (NELD)  applied  to  the  PubUc  Service 
Commission  on  September  20, 1999,  for  a  certificate  of  service  authority  to  provide 
intraLATA  and  interL ATA  interexchange  and  basic  interexchange  telecommunica- 
tions services  in  Missouri  under  §392.440,  RSMo  1994' .  NELD  filed  a  revised 
Application  on  September  27 .  NELD  is  aLimited  Liability  Company  authorized  to  do 
business  in  Missouri,  with  its  principal  office  located  at  7 18  S.  WestStreet,  P.O.  Box 
98,  Green  City,  Missouri  63545.  NELD  is  an  affiUate  of  Northeast  Missouri  Rural 
Telephone  Company. 

NELD  asked  the  Commission  to  classify  it  as  a  competitive  company  and  waive 
certain  statutes  and  rules  as  authorized  by  §§  392.361  and  392.420.  NELD  also 
requested  expedited  treatment  of  its  apphcation  so  that  its  application  could  be 
approved  on  or  before  October  5 .  The  Conrniission  issued  a  Notice  of  Applications 
and  Opportunity  to  Intervene  on  September  28,  directing  parties  wishing  to  intervene 
to  file  their  requests  by  October  8. 

On  September  29,  the  Commission  issued  an  order  directing  its  Staff  to  file  a 
recommendation  regarding  NELD' s  Application  no  later  than  October  4.  On  October 

4,  Staff  filed  a  Memorandum  recommending  that  the  Commission  grant  a  temporary 
certificate  to  NELD  to  provide  interexchange  telecommunications  services.  Staff 
indicated  that  it  is  essential  that  NELD  be  granted  its  certificate  on  or  before  October 

5,  so  that  it  can  begin  providing  interexchange  service  no  later 


*See  page  385  for  another  order  in  this  case. 

'AH  statutory  references  are  to  the  Revised  Statutes  of  Missouri  1994  unless  otherwise 
indicated. 
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than  October  2 1 .  This  expedited  treatment  is  necessary  because  (1)  AT&T  has  not 
yet  decided  to  provide  1+  intraLATA  service,  (2)  the  need  to  make  modifications  to 
the  IntraLATA  Toll  Dialing  Parity  Implementation  Plans  of  Northeast  Missouri  Rural 
Telephone  Company,  and  its  affiliate  Modern  Telecommunications  Company  by 
October  20,  and  (3)  the  need  to  give  customers  timely  notification.  Because  the  time 
established  for  intervention,  October  8,  has  not  yet  passed.  Staff  recommends  that 
the  Commission  grant  NELD  a  temporary  certificate  of  service  authority  to  provide 
intraLATA  and  interLATA  interexchange  and  basic  interexchange  telecommunica- 
tions services.  Staff  recommends  that  this  temporary  certificate  remain  in  effect  for 
a  period  that  shall  terminate  on  the  earlier  of  the  effective  date  of  the  Commission' s 
final  order  ruling  on  the  application  for  certificate  of  service  authority  or  September 
20, 2000.  If  no  parties  intervene.  Staff  recommends  that  the  Commission  cancel  the 
temporary  certificate  of  service  authority  and  issue  a  certificate  of  service  authority. 

NELD  filed  a  proposed  tariff  in  conjunction  with  its  application  and  filed 
substitute  sheets  on  September  27  and  30.  The  tariff  s  effective  date  is  October  2 1 . 
NELD' s  tariff  describes  the  rates,  rules,  and  regulations  it  intends  to  use,  identifies 
NELD  as  a  competitive  company,  and  lists  the  waivers  requested.  NELD  intends  to 
provide  interexchange  telecommunications  services  including  1+,  800/888/877, 
Directory  Assistance,  Operator,  Private  Line  and  Travel  Card  services.  Staff 
recommended  that  the  Commission  approve  the  proposed  tariff  as  amended  to 
become  effective  on  October  2 1 . 

The  Commission  will  approve  a  temporary  certificate  of  service  authority  so  that 
the  customers  of  Northeast  Missouri  Rural  Telephone  Company,  and  its  affiliate 
Modern  Telecommunications  Company  who  have  not  selected  a  primary  intraLATA 
toll  carrier  will  not  be  without  1+  intraLATA  toll  service.  The  Commission  is 
authorized  to  take  this  action  by  Section  392.410.6,  RSMo  Supp.  1998.  The 
Commission  will  consider  the  issuance  of  a  permanent  certificate  of  service  authority 
after  other  interested  parties  have  had  an  opportunity  to  intervene. 

The  Commission  finds  that  the  services  Applicant  proposes  to  offer  are  competi- 
tive and  Applicant  should  be  classified  as  a  competitive  company.  The  Commission 
finds  that  waiving  the  statutes  and  Commission  rules  set  outin  the  ordered  paragraph 
below  is  reasonable  and  not  detrimental  to  the  public  interest. 

The  Commission  finds  that  NELD' s  proposed  tariff  details  the  services,  equip- 
ment, and  pricing  it  proposes  to  offer,  and  is  similar  to  tariffs  approved  for  other 
Missouri  certificated  interexchange  carriers.  The  Commission  finds  that  the  pro- 
posed tariff  filed  on  September  20  shall  be  approved  as  amended  to  become  effective 
on  October  21. 

mS  THEREFORE  ORDERED: 

1.  That  Northeast  Missouri  Long  Distance  L.L.C  is  granted  a  temporary  certificate 
of  service  authority  to  provide  intrastate  interexchange  telecommunications  services  in  the 
state  of  Missouri,  subject  to  all  applicable  statutes  and  Commission  rules  except  as  specified 
in  this  order. 
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2.  That  the  temporary  certificate  of  service  authority  granted  to  Northeast  Long 
Distance  L.L.C.  shall  be  effective  for  a  period  of  one  year  unless  sooner  canceled  by  order  of 
the  Commission. 

3.  That  Northeast  Missouri  Long  Distance  L.L.C  is  classified  as  a  competitive 
telecommunications  company.  Application  of  the  following  statutes  and  regulatory  rules  shall 
be  waived: 

Statutes 

-ratemaking 

-  valuation  of  property  (ratemaking) 

-  depreciation  accounts 

-  issuance  of  securities 

-  stock  and  debt  issuance 

-  stock  dividend  payment 

-  reorganization(s) 

-  issuance  of  securities,  debts  and  notes 


392.240(1) 

392.270 

392.280 

392.290 

392.310 

392.320 

392.340 

392.330,  RSMoSupp.  1998 


Commission  Rules 

4CSR240-10.020  -  depreciation  fund  income 

4CSR240-30.010(2)(C)  -  rate  schedules 

4CSR240-30.040  -  Uniform  System  of  Accounts 

4CSR240-32.030(1)(B)  -  exchange  boundary  maps 

4CSR240-32.030(1)(C)  -  record  keeping 

4CSR240-32.030(2)  -  in-state  record  keeping 

4CSR240-32.050(3)  -  local  office  record  keeping 

4CSR240-32.050(4)  -  telephone  directories 

4CSR240-32.050(5)  -  call  intercept 

4CSR240-32.050(6)  -  telephone  number  changes 

4CSR240-32.070(4)  -  public  coin  telephone 

4CSR240-33.030  -minimum  charges  rule 

4CSR240-33.040(5)  -  financing  fees 


3.  That  the  tariff  filed  by  Northeast  Missouri  Long  Distance  L.L.C  on  September  20, 
1999,  and  assigned  tariff  number  200000262  is  approved  as  amended  to  become  effective  on 
October  21,  1999.  The  tariff  approved  is: 

Northeast  Missouri  Long  Distance.  L.L.C. 
P.S.C.Mo.No.1 

Original  Sheets  1-42 

4.  That  this  order  shall  become  effective  on  October  5,  1999. 


Morris  L.  Woodruff,  Regulatory  Law  Judge  by  delegation  of  Authority  pursuant 
to4CSR240-2.120(l),(November30, 1995)andSection386.240,RSMo  1994. 


INCLINE  WATER  &  SEWER  363 

8  Mo.  P.S.C.  3d 


In  the  Matter  of  the  AppUcation  of  Gary  L.  Smith  d/b/a  Incline 
Water  &  Sewer  Company  to  Sell  and  Transfer  its  Franchise 
Works  or  System  to  Warren  County  Water  and  Sewer  Com- 
pany, a  Missouri  Corporation,  and  to  Expand  its  Operating 
Area,  and  for  Such  Other  Related  Matters. 


Case  No.  WA-96-449 
Decided  October  5,  1999 


Water  §2.  A  water  company  was  granted  a  certificate  of  convenience  and  necessity  for  an  area 
on  the  condition  that  it  build  a  water  tower  to  serve  that  area  within  a  certain  time.  When  the 
water  company  failed  to  build  the  tower  within  the  time  allowed,  its  certificate  for  the  area  was 
canceled. 

ORDERCANCELINGCERTIFICATEANDCLOSINGCASE 

On  June  21,1996,  Gary  L.  Smith  d/b/a  Incline  Village  Water  and  Sewer  (Incline) 
and  Warren  County  Water  and  Sewer  (WCWS)  filed  a  joint  application  in  which,  inter 
alia,  WCWS  sought  a  certificate  of  public  convenience  and  necessity  to  provide 
service  in  unincorporated  areas  of  Warren,  Lincoln,  and  St.  Charles  Counties 
(Extended  Area). 

On  January  7, 1998,  the  parties  filed  a  unanimous  stipulation  and  agreement  that 
resolved  all  the  issues.  The  stipulation  provided  that  Incline  should  be  conditionally 
granted  a  certificate  to  provide  water  service  in  the  Extended  Area.  The  Commission 
found  that  granting  a  certificate  to  provide  water  service  in  the  Extended  Area  was 
necessary  and  convenient,  and  further  found  that  the  conditions  were  reasonable. 
The  stipulation  provided  that  the  certificate  granted  to  Incline  to  serve  the  Extended 
Area  would  be  conditioned  upon  Incline  or  WCWS  constructing  a  water  storage 
tower  in  accord  with  a  specified  construction  schedule.  Since  the  ability  to  serve  the 
Extended  Area  properly  is  partially  dependent  on  the  storage  and  pressure  the  tower 
will  provide,  the  authority  to  serve  the  Extended  Area  was  made  contingent  on  the 
completion  of  the  tower.  The  Commission  ordered: 

That  the  authority  to  serve  the  expanded  territory 
sought  herein  is  conditionally  granted  to  Gary  L.  Smith  d/b/a 
Inchne  Village  Water  and  Sewer  and  shall  not  be  exercised  until 
such  time  as  the  water  tower  is  constructed  and  operational  in 
accord  with  the  construction  schedule  set  forth  in  Attachment 
A,  and  this  authority  shall  be  canceled  if  each  of  the  conditions 
set  forth  in  paragraph  32  of  Attachment  A  are  not  satisfied. 

On  September  7,  1999,  in  response  to  a  Conamission  order,  the  Staff  of  the 

Commission  filed  a  verified  status  report.  In  its  report.  Staff  stated  that  WCWS  has 
not  yet  begun  construction  of  the  tank  and  has  not  met  the  conditions  to  which  it 
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agreed  in  the  Stipulation  and  Agreement.  Staff  states  that  WCWS  has,  by  its  failure 
to  meet  these  conditions,  forfeited  the  certificate  for  the  Extended  Area.  In  Staff  s 
opinion,  this  case  is  not  yet  in  a  condition  to  be  closed  because  the  need  for  the 
storage  tank  has  not  gone  away. 

WCWS  did  not  respond  to  the  Staff  report. 

The  Commission  finds,  based  on  the  Staff  s  verified  report,  that  WCWS  has  not 
met  the  conditions  to  which  it  agreed,  and  that  its  certificate  to  serve  the  Extended 
Area  is  canceled.  WCWS  may,  of  course,  file  a  new  case  seeking  a  certificate  of 
convenience  and  necessity  for  this  area  if  and  when  it  decides  to  serve  it.  Since  any 
new  application  wiU  bear  a  new  case  number,  this  case  may  be  closed. 

ITIS  THEREFORE  ORDERED: 

1.  That  the  certificate  of  convenience  and  necessity  conditionally  granted  to  Gary  L. 
Smith  d/b/a  Incline  Village  Water  and  Sewer  or  Warren  County  Water  and  Sewer  on  June  1 8, 
1998  is  canceled. 

2.  That  this  order  shall  become  effective  on  October  15,  1999. 

3.  That  this  case  may  be  closed  on  October  18,  1999. 

Lumpe,  Ch.,  Murray,  Schemenauer,  andDrainer,  CC,  concur 
Crumpton,  C,  absent 

Mills,  Deputy  Chief  Regulatory  Law  Judge 


In  the  Matter  of  Missouri  Gas  Energy's  Tariff  Sheets  Designed  to 
Renew  for  an  Additional  Year  the  Price  Stabilization  Fund  and 
Capacity  Release  Incentive  Mechanism. 


Case  No.  GO-2000-231 
Decided  October  14,  1999 


Electric  §20.  Where  Company  sought  to  renew  for  an  additional  year  the  price  stabilization  fund 
and  capacity  release  incentive  mechanism,  no  party  objected  and  the  record  showed  that  renewal 
would  protect  consumers  from  possible  price  increases  during  the  winter  heating  season,  renewal 
was  in  the  public  interest  and  would  be  granted  by  the  Commission. 

ORDERAPPROVINGTARIFF 

On  September  14,  1999,  Missouri  Gas  Energy,  a  division  of  Southern  Union 
Company  (MGE),  filed  its  application  to  renew  for  an  additional  year  the  price 
stabilization  fund  and  capacity  release  incentive  mechanism.  Together  with  its 
application,  MGE  filed  tariff  sheets  with  an  effective  date  of  October  1 5 , 1999,  which 
are  assigned  Tariff  File  Number  200000232.  Also  accompanying  MGE' s  application 
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was  its  Motion  for  a  Protective  Order.  On  September  22, 1999,  the  Commission  by 
Order  adopted  its  standard  protective  order  in  this  case. 

In  its  apphcation,  MGE  requested  expedited  treatment  because  the  proposed 
tariffs  will  affect  the  upcoming  winter  heating  season.  The  Commission,  therefore, 
directed  the  Staff  of  the  Missouri  Public  Service  Commission  to  file  its  response  on 
or  before  October  1,  1999.  On  September  24,  1999,  Staff  filed  its  Memorandum 
recommending  that  the  application  and  tariff  be  approved.  On  September  27, 1999, 
the  Office  of  the  Public  Counsel  (OPC)  filed  a  pleading  in  which  it  stated  that  it  did 
not  object  to  the  one-year  renewal. 

On  October  1 , 1999,  the  Commission  issued  its  Order  Scheduling  Hearing,  setting 
an  on-the-record  presentation  for  October  7, 1999.  OnOctober7, 1999,  the  on-the- 
record  presentation  was  held.  Robert  J.  Hack  represented  MGE.  Douglas  E.  Micheel 
represented  OPC.  Thomas  R.  Schwarz,  Jr.,  represented  the  Staff.  The  transcript  was 
filedonOctober8,1999. 

At  the  presentation,  Michael  Langston,  MGE' s  Vice  President  for  Gas  Supply, 
testified  that  the  seemingly  belated  nature  of  MGE' s  application  herein  was  due  to 
ongoing  negotiations  intended  to  replace  the  gas  price  hedging  mechanism  with 
another  mechanism,  a  fixed  price  commodity  PGA.  Mr.  Langston  testified  that  this 
apphcation  and  tariff  were  filed  only  when  it  became  apparent  that  the  fixed  price 
commodity  PGA  could  not  be  realized  for  the  current  heating  season.  Mr.  Langston 
testified  that  last  winter  was  mild  in  terms  of  cold  weather  and  that  a  normal  winter 
would  result  in  significant  gas  price  increases  for  ratepayers. 

Mike  Straub  testified  at  the  presentation  on  behalf  of  Staff  that  the  application 
and  tariff  concemed  herein  were  intended  to  protect  ratepayers  from  the  effects  of 
possible  substantial  price  increases  during  the  winter  heating  season.  Mr.  Straub 
testified  that  a  colder  winter  would  act  to  drive  up  demand  and  prices. 

The  Commission  has  reviewed  the  application  and  tariff  filing,  the  Staff  memo- 
randum, the  pleading  filed  by  Public  Counsel,  and  the  record  of  the  on-the-record 
presentation,  and  has  determined  that  renewing  the  price  stabilization  fund  and 
capacity  release  incentive  mechanism  for  an  additional  year  is  in  the  public  interest. 
The  Commission  finds  that  good  cause  exists  to  approve  the  tariff  on  less  than 
thirty  days'  notice. 

IT  IS  THEREFORE  ORDERED: 

1.  That  Tariff  No.  200000232,  filed  September  14,  1999,  by  Missouri  Gas  Energy, 
a  division  of  Southern  Union  Company,  consisting  of  the  following  tariff  sheets  is  hereby 
approved  for  service  on  or  after  October  15,  1999: 

 P.S.C.  MO.  No.  1  

Third  Revised  Sheet  No.  24.2  Canceling  Second  Revised  Sheet  No.  24.2 
Third  Revised  Sheet  No.  24.6  Canceling  Second  Revised  Sheet  No.  24.6 
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That  this  order  shall  become  effective  on  October  15, 1999. 


Lumpe,  Ch.,  Crumpton,  Drainer,  Murray,  and  Schemenauer,  CC,  concur. 
Thompson,  Deputy  Chief  Regulatory  Law  Judge 


In  the  Matter  of  the  AppUcation  of  Osage  Water  Company  for 
Permission,  Approval,  and  a  Certificate  of  Convenience  and 
Necessity  Authorizing  it  to  Construct,  Install,  Own,  Operate, 
Control,  Manage  and  Maintain  a  Sewer  System  for  the  Public 
Located  in  Unincorporated  Portions  of  Camden  County,  Mis- 
souri, Golden  Glade  Subdivision. 


Case  No.  SA-99-268 
Decided  October  14,  1999 


Sewer  §2.  The  Commission  found  that  the  application  filed  by  Osage  Water  for  a  certificate  of 
public  convenience  and  necessity  authorizing  Osage  Water  to  construct,  own,  operate,  control, 
manage,  and  maintain  a  sewer  system  for  the  public  located  in  an  unincorporated  area  of  Camden 
County,  Missouri,  should  be  granted. 

APPEARANCES 

Gregory  D.  Williams,  Attorney  at  Law,  Highway  5  at  5-33,  P.O.  Box43 1,  Sunrise 
Beach,  Missouri  65079,  for  Osage  Water  Company. 

Gary  W.  Duffy,  Brydon,  Swearengen  and  England,  P.C.,  3 12East  Capitol  Avenue, 
P.O.  Box  456,  Jefferson  City,  Missouri,  65 10 1 ,  for  City  of  Osage  Beach. 

Shannon  Cook,  Assistant  Public  Counsel,  P.O.  Box  7800,  Jefferson  City,  Mis- 
souri 65 102,  for  the  Office  of  the  Public  Counsel. 

Keith  R.  Krueger,  Deputy  General  Counsel,  Missouri  Public  Service  Commis- 
sion, P.O.  Box  360,  Jefferson  City,  Missouri  65 102,  for  the  Staff  of  the  Missouri  Public 
Service  Commission. 

REGULATORYLAW  JUDGE:      Bill  Hopkins,  Senior  Regulatory  Law  Judge 
REPORT  ANDORDER 

1.  Procedural  History 

On  December  11,1998,  Osage  Water  Company  (Osage)  filed  an  application  with 
the  Missouri  PubUc  Service  Commission  (Commission),  requesting  the  issuance  of 

acertificate  of  convenience  and  necessity  to  construct,  install,  own,  operate,  control, 
manage,  and  maintain  a  sewer  system  for  the  public  in  unincorporated  portions  of 
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Camden  County,  Missouri,  known  as  Golden  Glade  Subdivision  (proposed  service 
area). 

Because  of  an  error  by  Osage  in  captioning  the  case,  it  was  assigned  case  number 
WA-99-268.  OnDecember  17, 1998,  Osage  moved  to  change  the  caption  of  the  case 
to  reflect  that  Osage  was  seeking  approval  to  provide  sewer  service  only,  not  water 
service,  and  to  correct  the  case  designation  to  read  S  A-99-268  instead  of  WA-99-268. 
The  Commission  granted  that  motion  on  December  24, 1 998 . 

On  December  1 5, 1 998,  the  Commission  issued  an  order  and  notice  of  application, 
directing  interested  parties  to  file  applications  to  intervene  no  later  than  January  14, 
1999.  OnJanuary  12, 1999,theCityofOsageBeach(City)filedatimelyapphcation 
to  intervene.  On  January  22,  1999,  Osage  filed  its  response  to  the  application  to 
intervene  by  the  City,  stating  that  it  opposed  the  intervention  of  the  City.  The  City' s 
application  to  intervene  was  granted  by  order  of  the  Commission  entered  on  January 
22,  1999,  which  order  also  set  a  prehearing  conference  for  March  1,  1999,  and  a 
deadline  for  the  parties  to  file  a  procedural  schedule  no  later  than  March  1 1 , 1 999 .  On 
January  28, 1 999,  the  Commission  denied  Osage' s  motion  to  deny  the  appUcation  to 
intervene  by  the  City. 

On  February  3,  1999,  Osage  filed  a  motion  to  reconsider  the  order  granting  the 
application  to  intervene  by  the  City.  The  Staff  of  the  Missouri  Public  Service 
Commission  (Staff)  filed  a  response  to  Osage' s  motion  on  February  1 0, 1 999,  and  the 
City  filed  a  response  to  the  same  motion  on  February  16, 1999.  The  motion  by  Osage 
to  reconsider  the  order  granting  the  application  to  intervene  by  the  City  was  denied 
on  the  record  during  the  prehearing  conference  on  March  1,  1999. 

Osage  filed  its  motion  to  establish  a  procedural  schedule  on  March  11,1 999.  On 
March  18, 1999,  the  Commission  entered  its  order  adopting  a  procedural  schedule. 
Osage  filed  its  direct  testimony  on  March  17, 1999.  OnApril28, 1999,  Osage  filed  its 
response  to  the  first  and  second  set  of  data  requests  by  the  City.  On  the  same  day, 
the  City  filed  its  motion  to  consolidate  cases,  motion  to  cancel  procedural  schedule, 
motion  to  set  prehearing  conference  to  establish  a  new  procedural  schedule  in  the 
consolidated  cases,  and  motion  for  expedited  treatment. 

On  April  30, 1 999,  the  City  filed  its  motion  to  compel  answers  to  datarequests  and 
to  reschedule  the  filing  of  rebuttal  testimony.  Osage  filed  its  response  to  the  motions 
filed  by  the  City  to  consolidate  cases,  cancel  the  procedural  schedule,  set  a 
prehearing  conference  to  establish  a  new  procedural  schedule  and  for  expedited 
treatment  on  May  6, 1999.  The  Stafffiled  its  response  to  the  same  motion  by  City  on 
May  10, 1999.  On  May  11, 1999,  the  Commission  denied  the  motion  to  consolidate 
and  the  motion  to  compel  and  also  granted  the  City  until  no  later  than  May  2 1 , 1 999, 
to  file  its  rebuttal  testimony.  OnMay  17, 1999,  the  Stafffiled  its  motion  to  reconsider 
the  order  denying  the  motion  by  the  City  to  reconsider  and  motion  to  compel.  The 
Stafffileditsrebuttal  testimony  onMay21, 1999.0nMay21, 1999,  theCityfiled  the 
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rebuttal  testimony  of  two  witnesses.  On  May  26,  1999,  Osage  filed  its  response  to 
the  City' s  motion  for  rehearing  and  Staff  s  motion  to  reconsider.  The  Staff  filed  its 
surrebuttal  testimony  on  June  8, 1999.  On  June  8, 1999,  Osage  filed  its  surrebuttal 
testimony. 

On  June  1 6, 1 999,  the  City  filed  its  motion  for  sanctions  against  Osage  for  failure 
to  answer  data  requests.  The  motion  is  rendered  moot  by  this  report  and  order.  All 
the  parties  on  June  11,  1999,  filed  a  hearing  memorandum.  On  June  22,  1999,  the 
Commission  entered  its  order  denying  reconsideration  of  the  Commission' s  May  1 1 , 
1999,  order.  On  June  25,  1999,  Osage  filed  its  response  to  the  City's  motion  for 
sanctions.  The  City,  on  June  28, 1999,  filed  its  reply  to  the  response  by  Osage  to  the 
City's  motion  for  sanctions. 

An  evidentiary  hearing  was  held  June  17  and  18,  1999.  All  the  parties  were 
represented.  On  July  6,  1999,  the  Commission  entered  its  order  adopting  briefing 
schedule  and  on  July  7,1999,  entered  a  notice  correcting  the  order  adopting  a  briefing 
schedule,  ordering,  inter  alia,  that  initial  briefs  should  be  filed  no  later  than  July  22, 
1999,  and  reply  briefs  should  be  filed  no  later  than  August  12, 1999. 

At  the  hearing.  Exhibit  Number  1 2  was  reserved  for  a  copy  of  any  Department  of 
Natural  Resources  (DNR)  violations  by  Osage,  which  was  filed  July  22, 1999,  and 
Exhibit  Number  1 3  was  reserved  for  a  copy  of  any  (DNR)  violations  by  the  City,  which 
was  filed  July  14, 1999.  All  of  the  late-filed  exhibits  are  received  and  made  a  part  of 
the  record  of  this  matter. 

II.  Issues 

The  authority  for  the  issuance  by  the  Commission  of  a  certificate  of  convenience 
and  necessity  to  provide  sewer  service  is  contained  in  Section  393.170  RSMo' . 
Subsection  1  of  that  statute  states  in  part,  "...No. ..sewer  corporation  shall  begin 
construction  of  a.. .sewer  system  without  first  having  obtained  the  permission  and 
approval  of  the  commission."  Subsection  3  of  that  statute  states  in  part,  "The 
commission  shall  have  the  power  to  grant  the  permission  and  approval  herein 
specified  whenever  it  shall  after  due  hearing  determine  that  such. . . "  convenience  and 
necessity  exists. 

The  courts  have  held  that  "necessity,"  as  used  in  the  term  "convenience  and 
necessity,"  does  not  mean  essential  or  absolutely  indispensable,  but  rather  that  an 
additional  service  would  be  an  improvement  justifying  the  cost  and  that  the 
inconvenience  to  the  public  occasioned  by  the  lack  of  a  utility  is  so  sufficiently  great 
as  to  amount  to  a  necessity.  See  State  ex  rel.  Public  Water  Supply  District  No.  8  v. 
Public  Service  Commission,  600  S.W.2d  147,  154  (Mo.  App.  1980);  State  ex  rel. 
hitercon  Gas  v.  Public  Service  Commission,  848  S.W.2d  593, 597  (Mo.  App.  W.D. 
1993)(Intercon),  and  State  ex  rel.  Beaufort  Transfer  Co.  v.  Clark,  504  S.W.2d  216, 219 
(Mo.  App.  1973). 


'  AU  further  statutory  references  are  to  the  Revised  Statutes  of  Missouri  1 994 unless  otherwise 
indicated. 
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InReTartanEnergy,  3Mo.P.S.C.3dl73, 177  (Sept.  16, 1994)  (Tartan  Energy  Company 
case),  articulated  the  legal  standard  to  be  met  by  an  applicant  for  a  certificate  of 
convenience  and  necessity:  ( 1 )  there  must  be  a  need  for  the  service;  (2)  the  applicant 
must  be  qualified  to  provide  the  service;  (3)  the  appUcant  must  have  the  financial 
ability  to  provide  the  service;  (4)  the  applicant's  proposal  must  be  economically 
feasible;  and  (5)  the  service  must  promote  the  public  interest.  See  also  Re  Intercon 
Gas,Inc.,30Mo.P.S.C.(N.S.)554,561(June28, 1991);Stateexrel.  Intercon  Gasv. 
Public  Service  Commission,  loc.  cit.  This  standard  has  also  been  historically  applied 
to  sewer  certificate  cases.  SeeReM.P.B.  hic,  28  Mo.  P.S.C.  (N.S.)  55, 73  (November 
15,1985). 

As  discussed  below,  the  Commission  has  determined  that  Osage  has  met  its 
burden  of  proof  under  the  legal  standards  articulated  by  the  Commission  and  the 
courts  for  the  grant  of  a  certificate  of  public  convenience  and  necessity.  For  the 
reasons  stated  herein,  the  Commission  will  grant  Osage' s  applicationfor  acertificate 
of  public  convenience  and  necessity. 

III.  Discussion 
A.  Osage  Water  Company  Proposal 

Osage  is  a  Missouri  corporation  duly  organized  and  existing  under  the  laws  of 
the  State  of  Missouri  with  its  principal  office  and  place  of  business  located  at 
Highway  54  West,  Osage  Beach,  Missouri  65065 .  It  is  a  public  utility  proposing  to 
render  sewer  service  to  the  public  under  the  jurisdiction  of  the  Commission  in  the 
proposed  service  area.  In  its  application,  Osage  stated  that  it  currently  holds  two 
certificates  of  authority  issued  by  the  Commission  in  case  numbers  WA-97-110 
(CimmarronBay)  and  WA-98-36  (Cedar  Glen). 

The  proposed  service  area  is  legally  described  as  Golden  Glade  Subdivision, 
which  consists  of  all  of  the  Southeast  Quarter  of  the  Southeast  Quarter,  and  parts 
of  the  Northeast  Quarter  of  the  Southeast  Quarter,  and  the  Southwest  Quarter  of  the 
Southeast  Quarter  of  Section  6,  Township  39  North,  Range  16  West,  County  of 
Camden,  State  of  Missouri.  Osage's  engineering  witness,  William  P.  Mitchell 
(Mitchell),  testified  that  Golden  Glade  is  a  new  development  project  owned  by  an 
owner  of  and  the  attorney  for  Osage.  (Mitchell,  Dir.  Test.,  p.  7)  The  project  is  located 
on  Lake  Road  KK-33  near  Tan-Tar-A  Resort  in  Camden  County,  Missouri.  The 
project  will  eventually  contain  about  100  lots;  1 3  lots  have  been  laid  out  in  the  first 
phase.  (Id.,  p.  8) 

In  its  application  and  feasibility  study,  Osage  proposed  a  recirculating  sand  filter 
system  which  will  be  constructed  in  treatment  modules  designed  to  serve  approxi- 
mately 30  single  family  homes  each.  Each  resident  in  the  subdivision  would  be 
connected  to  a  septic  tank,  and  each  septic  tank  would  be  connected  to  a  gravity 
effluent  collection  sewer  which  would  transmit  the  effluent  to  the  sand  filter.  AU  this 
would  be  done  with  an  initial  investment  of  $500  per  customer,  according  to  Osage. 
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B.  Is  there  a  need  for  service? 

In  the  Hearing  Memorandum  filed  on  June  11,1 999  (Memorandum),  Osage,  Staff, 
City,  and  the  Of fice  of  the  Public  Counsel  (OPC)  all  agreed  that  there  was  a  pubUc  need 
for  sanitary  sewer  service  in  the  proposed  service  area.  Thus,  there  is  no  issue  as 
to  this  criteria. 

C.  Is  Osage  qualified  to  provide  the  service? 

In  the  Memorandum,  Osage  stated  that  it  was  qualified  to  provide  sewer  service 
to  the  public  in  the  Golden  Glade  Subdivision.  Staff,  City  and  OPC  all  agreed  that 
Osage  was  not  quaUfied  to  provide  sewer  service  to  the  pubUc  in  the  Golden  Glade 
Subdivision. 

In  the  Tartan  Energy  Company  case,  the  Commission,  when  referring  to  deciding 
the  question  of  whether  a  company  was  qualified  to  provide  a  utility  service,  stated 
that  "The  safety  and  adequacy  of  facihties  are  proper  criteria  in  evaluating  necessity 
and  convenience  as  are  the  relative  experience  and  reliability  of  competing  suppU- 
ers,"  citing  Intercon.  There  are  no  competing  suppliers  in  the  proposed  service  area, 
thus  the  Commission  is  required  only  to  analyze  the  qualifications  of  Osage. 

Osage  presented  evidence  as  to  its  experience  in  the  water  and  sewer  utility 
industry  along  with  its  technical  experience  and  knowledge  regarding  engineering 
and  safety.  Osage  also  showed  that  it  had  the  abihty  to  properly  construct  and 
operate  a  sewer  system  for  the  proposed  service  area.  This  evidence  was  substantial 
and  unrefuted. 

Mitchell  testified  extensively  conceming  Osage' s  qualifications.  Mitchell  stated 
that  he  had  been  with  Osage  since  1987  when  it  was  originally  formed  by  his  parents 
and  him  to  provide  regulated  water  utility  service  in  the  Lake  of  the  Ozarks  area.  (Dir. 
Test.,  p.  4)  Mitchell  stated  that  he  was  amember  of  the  Board  of  Directors  of  Osage 
and  participated  in  all  meetings  that  affected  the  policies  and  management  of  Osage, 
and  that  he  is  involved  in  the  day-to-day  operations  of  Osage. 

Osage  has  both  an  existing  water  tariff  and  an  existing  sewer  tariff  on  file  with  and 
approved  by  the  Commission.  A  rate  case  is  to  be  filed  before  the  Commission  in  the 
fall  of  1999.  Osage  therefore  has  the  necessary  tariffs  on  file  with  the  Commission 
under  which  it  will  provide  sewer  service  in  the  proposed  service  area. 

Mitchell  noted  that  Osage  had  recently  received  authority  from  the  Commission 
to  expand  its  water  service  in  1 992  in  case  number  WA-92- 141  (Sunrise  Beach),  in  1 994 
in  case  number  WA-94-132  (part  of  the  City  of  Osage  Beach  and  part  of  Camden 
County),  and  in  1998  in  cases  number  WA-97-1 10  (Chelsea  Rose)  and  WA-98-36 
(Cedar  Glen).  Osage  was  also  authorized  to  provide  sewer  utility  service  in  cases 
numberWA-97-1 10  (CimmarronBay)and  WA-98-36(CedarGlen).  (Id.  p.  5) 

Mitchell  testified  that  Osage' s  president  is  an  attorney  whose  practice  includes 
real  estate,  taxation,  and  public  utilities;  the  attorney  is  also  the  developer  of  the 
property  within  the  proposed  service  area.  (Mitchell,  Dir.  Test.,  p.  5)  Mitchell  said 


OSAGE  WATER  CO. 


371 


8  Mo.  P.S.C.  3d 

that  Osage  has  one  or  two  employees  who  perform  construction  of  new  systems, 
service  connections,  and  repair  of  existing  lines  and  systems,  and  Osage  owns  a 
mini-excavator  and  a  bobcat  for  use  in  new  construction  and  repairs .  Mitchell  testified 
that  he  was  the  vice-president  of  operations  for  Osage  and  that  he  is  the  principal 
of  Jackson  Engineering  and  Water  Laboratory  Company.  Mitchell  stated  that  he 
holds  a  Class  A  license,  the  highest  type  of  license  available,  from  the  Missouri 
Department  of  Natural  Resources  (MDNR)  for  both  water  and  wastewater.  Osage 
therefore  possesses  the  necessary  technical  expertise  with  which  to  operate  not  only 
the  physical  facilities  needed  for  the  proposed  service  area,  but  also  the  necessary 
general  overhead  and  support  staff  required  to  conduct  its  water  and  sewer  utility 
operations. 

Mitchell  said  that  Osage  has  an  operation  contract  with  both  Jackson  Engineer- 
ing and  Water  Laboratory  Company  under  the  terms  of  which  those  companies 
provide  regular  operation,  maintenance,  and  testing  of  all  of  Osage' s  water  supplies 
and  sewage  treatment  facilities.  The  two  companies  also  provide  basic  office 
operations  for  Osage,  including  secretarial  support,  telephone,  meter  reading,  and 
billing. 

Osage  currently  owns  two  sewage  treatment  facilities  of  the  same  recirculating 
sand  filter  design  as  that  proposed  for  the  Golden  Glade  service  area,  and  one  of  those 
is  of  the  extended  aeration  type.  Mitchell  stated  that  he  had  experience  operating 
both  kinds  of  systems  as  well  as  numerous  other  sewage  treatment  systems, 
including  forty  or  more  recirculating  sand  filters.  Mitchell  testified  regarding  the 
history,  workings  and  development  of  recirculating  sand  filters,  including  the  fact 
that  MDNR  has  been  promoting  the  use  of  that  technology. 

Mitchell' s  testimony  at  the  hearing  more  than  adequately  displayed  his  knowl- 
edge of  water  and  sewer  systems,  plus  his  knowledge  of  the  operation  of  the 
equipment  needed  to  run  a  water  and  sewer  system.  This  experience  is  valuable  to 
the  operation  of  any  water  and  sewer  system.  Osage  and  its  principals  have 
substantial  knowledge  regarding  engineering,  safety,  and  the  technical  abihty  and 
equipment  to  provide  the  service  needed  for  the  proposed  sewer  system. 

D.  Does  Osage  have  the  financial  ability  to  provide  the  service? 

In  the  Memorandum,  Osage  stated  that  it  had  the  financial  ability  to  provide  the 
sewer  service.  Staff  and  OPC  both  agreed  that  they  had  no  position  since  Staff  had 
not  received  annual  reports^  from  Osage  or  other  information  sufficient  to  form  an 
opinion.  The  City  stated  that  Osage  did  not  have  the  financial  ability  to  provide  the 
service. 


^The  Commission  takes  official  notice  that  annual  reports  for  1997  and  1998  have  since  been 
filed  by  Osage. 
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The  feasibility  study  that  Osage  filed  with  its  Application  in  this  case  revealed 
all  the  financial  information  the  Commission  needs  to  know.  Osage  has  one  paragraph 
on  how  the  proposed  service  will  be  financed: 

The  Golden  Glade  sewer  systems  will  be  paid  for  and  contributed 
by  the  Developer,  and  the  Company  will  reb  ate  to  the  Developer 
the  sum  of  $500.00  per  residential  dwelling  if,  as,  and  when 
connected  to  the  sewer  system,  up  to  the  actual  cost  of  construc- 
tion of  the  sewage  treatment  facility.  The  Developer  is  willing 
to  accept  said  payments  in  either  cash,  preferred  stock  or  long 
term  debentures  previously  authorized  by  the  Commission. 
Therefore,  no  additional  capital  appears  to  be  necessary  for  the 
acquisition  of  this  system. 

Mitchell  stated  that  Osage  will  only  make  an  investment  of  $500  for  each  new 
home  in  the  proposed  service  area.  Since  this  will  probably  occur  over  several  years, 
Osage  will  not  have  to  come  up  with  a  substantial  amount  of  money  at  any  particular 
time.  Thus,  the  proposed  financing  plan  for  the  project  leaves  the  risk  of  the  failure 
of  the  development  with  the  project  developer  rather  than  requiring  a  high  dollar 
investment  by  Osage.  Mitchell  stated  that  Osage's  monthly  revenues  range  from 
$8000  to  $ 1 2,000  on  the  current  customer  base  which  should  provide  enough  revenue 
to  handle  this  development.  In  addition  to  that,  Mitchell  stated  that  the  developer 
owned  the  proposed  service  area  free  and  clear  of  liens. 

Mitchell  testified  that  Osage's  revenues  for  the  first  five  months  of  1999  were 
167%  of  revenues  for  the  same  period  in  1998,  i.e.,  that  the  1999  revenues  matched 
andincreased  by  67%  the  revenues  of  1998.  Mitchell  stated  that  the  MDNR recently 
approved  Osage  to  receive  a  $42 1 ,000  loan  on  another  proj  ect.  This  does  not  directly 
relate  to  the  financial  ability  of  Osage  to  develop  the  facilities  for  the  proposed  service 
area,  but  it  does  show  that  Osage' s  financial  condition  is  sound.  Staff  witness  Martin 
Hunomel  (Hummel)  stated  that  Osage' s  application  showed  the  financial  ability  of 
Osage  to  provide  the  proposed  service. 

The  Commission  agrees  with  Mitchell  that,  simply  put,  there  are  no  financial 
ability  issues  raised  by  the  Application  in  this  case. 

Osage  has  the  burden  of  proof  to  demonstrate  its  financial  ability  and  has 
presented  sufficient  evidence  on  that  issue;  the  Commission  must  therefore  con- 
clude that  Osage  has  demonstrated  its  financial  qualifications. 
E.  Is  Osage's  proposal  economically  feasible? 

In  the  Memorandum,  Osage  stated  that  its  proposal  was  economically  feasible. 
Staff,  OPC,  and  City  all  agreed  that  Osage' s  proposal  was  not  economically  feasible. 

Osage  prepared  and  attached  a  feasibility  study  to  its  Application,  which 
calculated  the  anticipated  financial  impact  on  Osage  of  the  extension  of  sewer  service 
to  Golden  Glade.  Included  in  the  feasibility  study  was  an  estimate  of  revenues  and 


OSAGE  WATER  CO. 


373 


8  Mo.  P.S.C.  3d 

expenses  for  a  five-year  period.  This  study  showed  that  Osage's  proposal  is 
economically  feasible  at  Osage' s  current  tariff  rate. 

Osage  presented  testimony  showing  that  the  feasibility  study  was  based  on  an 
extensive  rate  evaluation  performed  in  case  number  S  A-94-54  (parts  of  the  Villages 
of  Sunrise  Beach  and  Laurie;  part  of  Camden  County).  That  case  included  an  in-depth 
estimation  of  the  cost  of  the  operation  of  recirculating  sand  filter  sewage  systems. 
The  proposed  rate  for  Golden  Glade,  according  to  Osage,  represents  the  best  estimate 
available  of  the  actual  cost  of  service,  including  a  return  on  capital. 

The  Tartan  Energy  Company  case  requires  the  Commission  to  analyze  the 
economic  feasibility  of  a  proposal  by  asking  whether  the  risk  of  the  failure  of  the 
development  lies  with  the  investors  or  the  ratepayers.  The  proposal  in  this  case 
directly  shifts  the  burden  to  Osage's  investors  by  limiting  Osage's  investment  to 
$500  per  customer,  regardless  of  the  actual  cost  of  the  systems,  and  by  requiring  that 
those  customers  be  placed  in  service  before  the  investment  is  made  by  Osage.  If 
Osage  has  underestimated  the  economic  feasibility  of  the  project,  the  loss  will  be 
borne  by  Osage  and  the  project  developer  (i.e.,  the  investors)  and  not  by  Osage's 
ratepayers. 

Osage  has  the  burden  of  proof  to  demonstrate  the  economic  feasibility  of  this 
proposal  and  has  presented  sufficient  evidence  on  that  issue;  the  Commission  must 
thus  conclude  that  Osage  has  demonstrated  that  the  proposal  is  economically 
feasible. 

F.  Does  Osage's  proposal  promote  the  public  interest? 

In  the  Memorandum,  Osage  stated  that  its  proposal  was  in  the  public  interest. 
Staff,  OPC,  and  City  all  agreed  that  Osage' s  proposal  was  not  in  the  public  interest. 

Staff  correctly  pointed  out  that "..  .this  case  is  not  whether  [Osage]  or  the  City  is 
the  more  qualified  applicant  in  this  case;  the  issue  is  whether  [Osage]  has  satisfied 
the  requirements  of  the  Tartan  Energy  Company  case."  That  case  stands  for  the 
proposition  that  a  positive  finding  for  the  first  four  standards  will,  in  most  cases, 
support  a  finding  that  granting  an  application  for  a  certificate  promotes  the  public 
interest. 

Again,  there  is  no  other  company,  private  or  public,  which  is  ready,  willing  and 
able  to  furnish  sewer  service  to  the  proposed  service  area.  For  instance,  the  City  tried 
to  inj  ect  an  irrelevant  issue  into  the  proceedings  by  alleging  that  it  was  going  to  serve 
Golden  Glade.  The  Commission  questions  this  proposition  since  there  are  parts  of 
the  City  itself  which  do  not  have  City  water  service. 

The  only  other  alternative  to  granting  Osage  the  certificate  it  requests  is, 
obviously,  to  deny  it.  If  that  happened,  then  this  sewer  system  would  be  turned  over 
to  a  homeowners'  association;  there  is  no  other  entity  available  to  provide  sewer 
service  to  Golden  Glade.  The  Conomission  is  of  the  opinion  that,  in  this  instance,  it 
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is  better  to  have  a  regulated  investor-owned  utility  providing  sewer  service  than  an 
unregulated  homeowners'  association. 

rV.  Findings  of  Fact 

The  Missouri  Public  Service  Commission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 
The  positions  and  arguments  of  all  of  the  parties  have  been  considered  by  the 
Commission  in  making  this  decision.  Failure  to  specifically  address  a  piece  of 
evidence,  position  or  argument  of  any  party  does  not  indicate  that  the  Commission 
has  failed  to  consider  relevant  evidence,  but  indicates  rather  that  the  omitted  material 
was  not  dispositive  of  this  decision. 

1.  The  Commission  finds  that  there  is  a  need  for  sewer  service  in  the  proposed 
service  area. 

2     The  Commission  finds  that  Osage  is  qualified  to  provide  the  service. 

3.  The  Commission  finds  that  Osage  has  the  financial  ability  to  serve  the 
proposed  service  area. 

4.  The  Commission  finds  that  Osage's  proposal  is  economically  feasible. 

5.  The  Commission  finds  that  Osage' s  proposal  promotes  the  public  interest. 

V.  Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  reached  the  following  conclusions 
oflaw: 

1.  Osage  is  apublic  utility  and  a  sewer  corporation  subject  to  the  Commission' s 
jurisdiction  under  section  386.250  RSMo,  and  section  393 . 170  RSMo. 

2.  There  is  a  need  for  sewer  service  in  the  service  area  that  Osage  proposes 
to  serve. 

3.  Osage  is  qualified  to  provide  the  proposed  service. 

4.  Osage  has  the  financial  ability  to  provide  the  service. 

5.  Osage's  proposal  to  serve  the  proposed  service  area  is  economically 
feasible. 

6.  Osage' s  proposal  to  serve  the  proposed  service  area  will  promote  the  public 
interest. 

7.  Osage' s  proposal  satisfies  all  of  the  criteria  enunciatedin  the  Tartan  Energy 
Company  case  as  set  forth  above,  and  the  certificate  should  be  granted. 

IT  IS  THEREFORE  ORDERED: 

1.  That  late-filed  Exhibits  12  and  13  are  hereby  received  into  the  record. 

2.  That  any  motions  (including  the  motion  filed  on  June  16, 1999,  by  the  City  of  Osage 
Beach  for  sanctions  against  Osage  Water  Company)  which  have  not  been  previously  ruled 
upon,  if  any,  are  hereby  denied. 
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3.  That  the  Application  filed  by  Osage  Water  Company  for  a  certificate  of  public 
convenience  and  necessity  authorizing  Osage  to  construct,  own,  operate,  control,  manage,  and 
maintain  a  sewer  system  for  the  public  located  in  an  unincorporated  area  of  Camden  County, 

Missouri,  as  more  fully  described  in  its  Application,  is  hereby  granted. 

4.  This  Report  and  Order  shall  become  effective  on  October  26,  1999. 

5.  That  this  case  may  be  closed  on  October  27,  1999. 

Lumpe,  Ch.,  Crumpton,  andDrainer,  CC,  concur; 

Murray  and  Schemenauer,  CC,  dissent,  with  separate  dissenting  opinions; 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1 994. 


DISSEIVmGOPIMONOFCOMlVnSSIONERCONNIEMlJRRAY 

The  AppHcant,  Osage  Water  Company  (OWC),  has  not  met  the  legal  standard 
required  for  this  Commission  to  grant  a  certificate  of  convenience  and  necessity.  The 
standard  articulated  in  In  Re  Tartan  Energy,  3  Mo.P.S.C.3d  173  (Sept.  16,  1994) 
(Tartan)  and  historically  followed  by  this  Commission  requires  a  finding  of  five 
elements,  as  set  forth  in  the  Report  and  Order  herein.  The  burden  of  proving  the 
existence  of  each  of  those  five  elements  lies  with  OWC.  Each  element  is  essential. 
Absence  of  even  one  of  the  five  elements  should  result  in  denial  of  the  application. 

While  OWC  has  failed  to  satisfy  the  requirements  of  even  one  of  the  five  elements 
necessary  for  the  Commission  to  grant  a  certificate  of  convenience  and  necessity, 
this  Opinion  will  focus  primarily  on  the  is  sues  of  qualification  and  financial  capacity 
ofOWC. 

The  requirement  that  an  applicant  be  qualified  to  provide  service  is  extremely 
important  for  protection  of  the  public .  An  applicant  should  provide  credible  evidence 
of  ability  to  design,  construct  and  operate  the  facilities  and  manage  the  business 
properly.  Comphancewithrequirementsofthe Commission andother governmental 
agencies  is  one  aspect  of  properly  operating  a  sewer  facility.  OWC  provided  very 
httle,  if  any,  credible  evidence  of  qualification  to  provide  the  service.  Staff  and  the 
City  of  Osage  Beach,  on  the  other  hand,  presented  substantial  evidence  that  OWC 
has  Utde  experience  in  operating  sewage  treatment  plants  and  that  those  it  has 
operated  have  failed  to  provide  adequate  treatment.  Staff  s  evidence  was  based  upon 
OWC's  existing  water  and  sewer  utihty  operations  and  history  of  the  appUcant's 
performance.  Staff  presented  evidence  of  numerous  violations  of  Missouri  Depart- 
ment of  Natural  Resources  requirements,  as  well  as  repeated  failure  of  OWC  to  follow 
the  requirements  of  this  Commission.  OWC  has  demonstrated  apattem  of  disregard 
for  permitting  and  certification  requirements  and  has  failed  to  meet  even  the 
Conmiission' s  annual  reporting  requirements.  Staff  correctly  points  out  that  OWC 
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"seems  to  regard  the  law  as  an  annoying  technicality  that  they  [sic]  should  not  have 

to  comply  with  The  conduct  of  the  Company  is  part  of  a  pattern  of  misconduct 

that  the  Commission  should  not  countenance  by  the  granting  of  a  certificate  of 
authority."  Staff  s  Reply  Brief,  6,7. 

The  record  is  also  appallingly  devoid  of  any  evidence  of  financial  ability.  At  the 
very  least  an  applicant  must  provide  credible  evidence  of  existing  financial  condition 
and  the  impact  of  the  proposed  project  upon  the  applicant's  financial  condition, 
owe  provided  nothing  more  than  bald  allegations  of  financial  qualification.  Those 
allegations  were  supported  by  no  evidence,  not  even  the  Conrniission-mandated 
annual  reports  for  1997  and  1998.  The  conclusion  that  OWC  has  met  its  burden  to 
prove  financial  capabihty  strains  credulity. 

The  record,  as  a  whole,  speaks  loudly  that  the  public  interest  will  not  be  served 
by  granting  this  certificate. 


DISSENTEVGOPEVIONOF 
COMMISSIONERROBERTG.SCHEMENAUER 

I  respectfully  dissent  from  the  majority  opinion  in  this  case.  I  have  grave 
concerns  regarding  Osage  Water  Company's  (OWC)  financial  integrity.  The 
financial  statements  presented  during  this  proceeding  were  so  lacking  in  material 
representations  and  supporting  detail  that  I  cannot  conclude,  as  the  maj  ority  did,  that 
OWC  has  the  financial  capabihty  to  serve  the  proposed  service  area. 
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In  the  Matter  of  the  Application  of  Union  Electric  Company  d/b/a 
Ameren  UEM  and  Ozark  Border  Electric  Cooperative  for 
Approval  of  a  Written  Territorial  Agreement  Designating  the 
Boundaries  of  Each  Electric  Service  Supplier  within  Portions  of 
Bollinger,  Butler,  Carter,  Dunklin,  Iron,  Madison,  New  Madrid, 
Reynolds,  Ripley,  Stoddard  and  Wayne  Counties,  Authorizing 
the  Sale,  Transfer,  and  Assignment  of  Certain  Electric  Distribu- 
tion Facilities,  Easements  and  Other  Rights,  Generally  Consti- 
tuting the  Applicants '  Electric  Utility  Business  Associated  with 
its  Customers  Transferred  Pursuant  to  the  Territorial  Agree- 
ment 


Case  No.  EO-99-599 
Decided  October  19,  1999 


Electric  §6.  The  Commission  found  the  following  were  not  detrimental  to  the  public  interest 
and  therefore  should  be  approved:  a)  the  territorial  agreement  boundaries  remain  the  same;  b) 
AmerenUE  customers  listed  in  the  joint  application  will  be  transferred  to  Ozark  in  accordance 
with  the  existing  agreement;  c)  the  existing  Ozark  members  in  the  AmerenUE  service  area  will 
not  be  transferred  from  Ozark  to  AmerenUE;  no  structure  being  served  by  Ozark  will  be  transferred 
to  AmerenUE  without  the  express  consent  of  the  owner  of  the  structure  and  the  consent  provision 
will  apply  to  current  owners  of  Ozark-served  structures  and  their  successors  in  title;  d)  any  Ozark 
member  in  the  AmerenUE  service  area  may  request  to  be  transferred  to  AmerenUE  and  Ozark 
shall  not  withhold  its  consent  to  such  transfer;  e)  if  it  is  uneconomical  or  technically  infeasible 
for  AmerenUE  to  serve  a  structure  at  the  time  a  transfer  is  requested,  then  Ozark  agrees  to  continue 
to  serve  said  structure  until  AmerenUE  is  able  to  implement  the  transfer  with  no  charge  to  the 
new  customer  for  such  a  transfer;  f)  AppUcants  will  work  together  to  transfer  Ozark  facilities  in 
the  AmerenUE  service  area  in  a  manner  that  maximizes  the  benefits  of  the  territorial  agreement; 
g)  if  an  Ozark  member  builds  a  residence  on  property  owned  by  that  member  and  presently  served 
by  Ozark  and  said  residence  is  to  be  occupied  by  a  relative  of  the  owner  of  said  property,  then  this 
new  residence  may  also  be  served  by  Ozark;  h)  Ozark  will  pay  AmerenUE  $974,000;  and  i)  Water 
District  No.  1  will  remain  as  an  Ozark  member,  but  may  elect  at  any  time  to  transfer  electric  service 
to  AmerenUE. 

APPEARANCES 

William  B.  Bobnar,  Attorney  at  Law,  One  Ameren  Plaza,  1 90 1  Chouteau  Avenue, 
P.O.  Box  149  (MC 1 3 10),  St.  Louis,  Missouri  63 1 66-6 1 49,  for  Union  Electric  Company 
d/b/a/  AmerenUE. 

Victors.  Scott  andRodricA.  Widger,  Attorneys  at  Law,  Andereck,  Evans,  Milne, 
Peace  &  Baumhoer,  L.L.C.,  305  EastMcCarty  Street,  P.O.  Box  1438,  Jefferson  City, 
Missouri  65 1 02- 1438,  for  Ozark  Border  Electric  Cooperative. 
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Mark  A.  Kennedy,  Attorney  at  Law,  Kennedy  and  Kennedy,  P.O.  Box  696, 1 165 
Cherry  Street,  Poplar  Bluff,  Missouri  6390 1 ,  for  Ozark  Border  Electric  Cooperative. 

Shannon  Cook,  Assistant  Public  Counsel,  P.O.  Box  7800,  Jefferson  City,  Mis- 
souri 65 102-7800,  for  the  Office  of  the  Public  Counsel  and  the  public. 

Dennis  L.  Frey,  Assistant  General  Counsel,  P.O.  Box  360,  Jefferson  City,  Missouri 
65 1 02,  for  the  Missouri  Public  Service  Commission. 

Patricia  D.  Perkins,  Attorney  at  Law,  Hendren  &  Andrae  L.L.C.,  22 1  Bolivar  St., 
P.O.  Box  1069,  Jefferson  City,  Missouri  65 102,  forthe  Stoddard  County  Intervenors. 

Gary  W.  Duffy,  Attorney  atLaw,  Brydon,  Swearengen  &  England,  P.C.,  3 12  East 
Capitol  Avenue,  P.O.  Box  456,  Jefferson  City,  Missouri  65 102-0456. 

SENIORREGULATORYLAW  JUDGE:  BillHopkins 

REPORT  ANDORDER 
Procedural  History 

On  June  16, 1999,  Union  Electric  Company  d/b/a  AmerenUE  (AmerenUE)  and 
Ozark  Border  Electric  Cooperative  (Ozark)(jointly,  Applicants)  filed  their  joint  appli- 
cation for  approval  of  their  agreement  contained  in  a  document  entitled  Territorial 
Agreement  (territorial  agreement). 

The  Applicants  requested  the  Missouri  Public  Service  Commission  (Commis- 
sion) to  issue  an  order:  a)  approving  the  territorial  agreement;  b)  authorizing  the 
Applicants  to  perform  in  accordance  with  the  terms  and  conditions  of  the  territorial 
agreement;  c)  finding  that  the  territorial  agreement  shall  not  impair  AmerenUE' s 
certificates  of  convenience  and  necessity,  except  as  specifically  limited  by  the 
territorial  agreement;  d)  waiving  the  Commission' s  billing  practices  rule  and  allowing 
the  Applicants  to  disconnect  electric  service  to  a  customer  who  fails  to  pay  the  final 
bill  of  the  other  Applicant;  e)  granting  Applicants  the  authority  to  change  electric 
service  providers  for  certain  customers  under  the  terms  and  conditions  of  the 
territorial  agreement  pursuant  to  sections  394.3 12, 394.3 15  and  393. 106  RSMo' ;  f) 
granting  AppUcants  the  authority  to  transfer  certain  property  under  the  terms  and 
conditions  of  the  territorial  agreement  pursuant  to  section  393.190  RSMo;  g) 
authorizing  AmerenUE  to  extinguish  all  certificates  of  convenience  and  necessity 
under  which  AmerenUE  operates  its  retail  electric  business  in  Butler  County  and 
certain  land  sections  in  Dunklin,  New  Madrid  and  Stoddard  Counties ;  h)  authorizing 
AmerenUE  to  terminate  its  retail  electric  service  to  the  public  in  Butler  County  and 
certain  land  sections  in  Dunklin,  New  Madrid  and  Stoddard  Counties  as  a  public 
utility  subject  to  the  jurisdiction  of  the  Commission  and,  in  connection  therewith, 
relieving  AmerenUE  of  all  public  utility  obligations  with  respect  to  its  retail  electric 
utiUty  business  in  Butler  County  and  certain  land 


'  All  references  herein  to  Sections  of  the  Revised  Statutes  of  Missouri  (RSMo),  unless 
otherwise  specified,  are  to  the  revision  of  1994. 


UNION  ELECTRIC 


379 


8  Mo.  P.S.C.  3d 

sections  in  Dunklin,  New  Madrid  and  Stoddard  Counties  pursuant  to  said  certificates 
of  convenience  and  necessity;  and  i)  terminating  all  other  duties,  obligations  and 
conditions  which  have  resulted  from  or  have  been  imposed  by  law  or  because  of  the 
Commission's  jurisdiction  over  AmerenUE  as  an  electric  utility  with  respect  to 
AmerenUE's  retail  electric  business  in  Butler  County  and  certain  land  sections  in 
Dunklin,  New  Madrid  and  Stoddard  Counties. 

On  June  24, 1 999,  the  Commission  entered  its  order  and  notice,  stating,  inter  alia, 
that  proper  parties  should  be  given  notice  and  an  opportunity  to  intervene,  that  any 
interested  party  wishing  to  do  so  shall  file  an  application  no  later  than  July  14, 1 999, 
and  that  the  parties  may  file  a  procedural  schedule  no  later  than  July  16, 1999. 

On  July  9, 1999,  the  Office  of  the  Public  Counsel  (OPC)  filed  its  request  for  local 
hearing,  citing  consumer  interest  in  this  matter.  Applicants  did  not  file  a  response. 

On  July  13, 1999,  the  City  of  Poplar  Bluff  (Poplar  Bluff)  timely  filed  its  application 
to  intervene.  On  August  16,  1999,  the  City  of  Maiden  (Maiden)  untimely  filed  its 
application  to  intervene.  On  August  26,  1999,  the  Stoddard  County  Intervenors^ 
(SCI)  untimely  filed  their  application  to  intervene.  The  Commission  granted  interven- 
tion to  Poplar  Bluff,  Maldenand  SCIon  August4,  August3 1,  and  September7, 1999, 
respectively. 

On  August  3, 1999,  the  Commission  entered  its  order  scheduling  local  hearing 
which  scheduled  a  local  public  hearing  in  Dexter,  Missouri,  on  August  19, 1999.  This 
hearing  was  held  as  ordered. 

On  July  16,1 999,  the  parties  filed  an  abbreviated  proposed  procedural  schedule. 
On  August  4,  1999,  the  parties  filed  a  revised  proposed  procedural  schedule.  On 
August  10,  1999,  the  Commission  issued  its  order,  which,  inter  alia,  rejected  the 
parties'  proposed  procedural  schedule  and  established  its  own  procedural  schedule. 

On  August  1 1 , 1 999,  all  the  parties  filed  their  motion  to  reconsider  the  procedural 
schedule  and  to  request  expedited  consideration.  On  August  17, 1999,  the  Commis- 
sion granted,  for  good  cause  shown,  extension  of  the  date  for  ruling  on  the  territorial 
agreement  beyond  the  statutory  120-day  limit  and  also  granted  the  parties'  motion 
to  reconsider,  adopting  a  procedural  schedule  which  set  the  evidentiary  hearing  for 
September  17, 1999.  On  August  31, 1999,  the  Commission  ordered  the  date  of  the 
evidentiary  hearing  changed  to  September  22, 1999. 

On  September  8,  1999,  all  the  parties  filed  a  motion  to  suspend  the  procedural 
schedule  in  part  and  to  request  expedited  consideration.  The  Commission  granted 
the  motion  and,  inter  alia,  set  the  evidentiary  hearing  for  October  8,  1999. 

Stipulation  and  Agreement 

On  October  4,  1999,  the  parties  filed  a  unanimous  stipulation  and  agreement, 
signed  by  Applicants,  Staff  of  the  Missouri  Public  Service  Commission  (Staff), 


^  The  Stoddard  County  Intervenors  are  about  four  hundred  residents  of  Stoddard  County. 
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OPC,  SCI,  Maiden  and  Poplar  Bluff.  On  October  8, 1999,  the  parties  filed  a  corrected 
unanimous  stipulation  and  agreement  (stipulation),  signed  by  Applicants,  Staff, 
OPC,  SCI,  Maiden  and  Poplar  Bluff,  which  corrected  a  minor  typographical  error.  It 
is  attached  as  Attachment  A. 

The  stipulation  generally  stated  that  all  the  parties  had  reviewed  the  joint 
application  and  associated  territorial  agreement  and  had  considered  the  positions  of 
each  other  concerning  the  issues  raised  by  OPC,  Maiden  and  Poplar  Bluff  in  their 
prepared  testimony  and  by  Maiden,  Poplar  Bluff  and  SCI  in  their  respective 
applications  to  intervene. 

AmerenUE  and  Ozark  stated  that  they  have  agreed  to  a  revised  territorial 
agreement  (RTA)  as  follows:  a)  the  territorial  agreement  boundaries  remain  the  same; 
b)  AmerenUE  customers  listed  in  the  j  oint  application  will  be  transferred  to  Ozark  in 
accordance  with  the  existing  agreement;  c)  the  existing  Ozark  members  in  the 
AmerenUE  service  area  will  not  be  transferred  from  Ozark  to  AmerenUE.  No  structure 
being  served  by  Ozark  will  be  transferred  to  AmerenUE  without  the  express  consent 
of  the  owner  of  the  structure  and  the  consent  provision  will  apply  to  current  owners 
of  Ozark-served  structures  and  their  successors  in  title;  d)  any  Ozark  member  in  the 
AmerenUE  service  area  may  request  to  be  transferred  to  AmerenUE  and  Ozark  shall 
not  withhold  its  consent  to  such  transfer;  e)  if  it  is  uneconomical  or  technically 
infeasible  for  AmerenUE  to  serve  a  structure  at  the  time  a  transfer  is  requested,  then 
Ozark  agrees  to  continue  to  serve  said  structure  until  AmerenUE  is  able  to  implement 
the  transfer  with  no  charge  to  the  new  customer  for  such  a  transfer;  f)  Applicants  will 
work  together  to  transfer  Ozark  facilities  in  the  AmerenUE  service  area  in  a  manner 
that  maximizes  the  benefits  of  the  territorial  agreement;  g)  if  an  Ozark  member  builds 
a  residence  on  property  owned  by  that  member  and  presently  served  by  Ozark  and 
said  residence  is  to  be  occupied  by  a  relative  of  the  owner  of  said  property,  then  this 
new  residence  may  also  be  served  by  Ozark;  h)  Ozark  will  pay  AmerenUE  $974,000; 
and  i)  Water  District  No.  1  will  remain  as  an  Ozark  member,  but  may  elect  at  any  time 
to  transfer  electric  service  to  AmerenUE. 

AmerenUE,  Ozark,  Staff,  OPC  and  SCI  stated  thattheRTAis  in  thepublic  interest 
and  therefore  should  be  approved.  Poplar  Bluff  and  Maiden  took  no  position  on  this 
issue,  but  will  not  oppose  approval  of  the  RTA  as  described  in  the  stipulation. 
Furthermore,  AmerenUE,  Ozark,  Staff,  OPC  and  SCI  stated  that  their  belief  that  the 
RTA  is  in  the  public  interest  is  supported  by  the  facts  contained  in  the  previously 
filed  testimony  of  AmerenUE,  Ozark,  Staff  and  OPC . 

AmerenUE,  Ozark,  Staff,  OPC  and  SCI  further  stated  thatthe  customer  exchange 
from  AmerenUE  to  Ozark  in  accordance  with  the  RTA  is  in  the  public  interest  and 
therefore  should  be  approved.  Maiden  and  Poplar  Bluff  took  no  position  on  this 
issue,  but  will  not  oppose  approval  of  the  RTA  as  described  in  the  stipulation. 

AmerenUE,  Ozark,  Staff,  OPC  and  SCI  further  stated  that  the  facilities  exchange 
between  AmerenUE  and  Ozark  in  accordance  with  the  RTA  is  in  the  public  interest 
and  therefore  should  be  approved.  Maiden  and  Poplar  Bluff  took  no  position  on  this 
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issue,  but  will  not  oppose  approval  of  the  RTA  as  described  in  the  stipulation. 

AmerenUE,  Ozark  and  Staff  further  stated  that  AmerenUE' s  illustrative  tariffs  as 
shown  in  Exhibit  G  to  the  joint  apphcation  are  acceptable  in  format  and  substance, 
with  the  following  exceptions:  a)  illustrative  tariff  sheet  number  26.15  shall  be 
modifiedby  adding  to  the  list  Section  3 1 ,  Township  23  North,  Range  1 1  East  and  such 
addition  shall  not  have  a  delta^ ;  and  b)  illustrative  tariff  sheet  number  26.22A  shall 
not  be  put  into  effect.  The  parties  stated  that  within  thirty  (30)  days  of  the  issuance 
of  a  report  and  orderapproving  the  RTA,  AmerenUE  is  to  file  revised  tariff  sheets 
consistent  with  the  illustrative  tariffs,  but  incorporating  the  above  modifications. 
AmerenUE,  Ozark,  Staff  and  OPC  stated  that  they  believe  that  the  revised  tariff  sheets 
are  in  the  public  interest  and  therefore  should  be  approved.  Maiden,  Poplar  Bluff  and 
SCI  took  no  position  on  this  issue,  but  will  not  oppose  approval  of  the  RTA  as 
described  in  the  stipulation. 

On  October  6,  1999,  Applicants  filed  their  amendment  to  the  joint  application. 
This  amendment  deleted  from  the  original  apphcation  Exhibit  A  (territorial  agreement) 
and  replaced  it  with  the  RTA  as  anew  Exhibit  A;  Exhibit  D  (deletions  to  AmerenUE' s 
service  territory)  and  replaced  it  with  a  revised  version  thereof  as  a  new  Exhibit  D; 
and  Exhibit  F  (list  of  customers  to  be  transferred  from  Ozark  to  AmerenUE)  but  did 
not  replace  it  since  no  customers  are  being  thus  transferred.  All  other  provisions  of 
the  original  application  remained  unchanged. 

On  October  8, 1999,  the  Commission  convened  an  evidentiary  hearing  wherein 
all  of  the  testimony  and  exhibits  confirmed  every  point  in  the  stipulation. 

The  Commission,  after  hearing,  specifically  finds  that  the  Commission' s  desig- 
nation of  electric  service  areas  is  in  the  public  interest  pursuant  to  Section  394.3 12.2, 
RSMo.  The  Commission  also  specifically  finds  that  approval  of  the  RTA  in  total  is 
not  detrimental  to  the  pubUc  interest  pursuant  to  Sections  394.312,  394.315  and 
393.106,RSMo. 

mS  THEREFORE  ORDERED  : 

1.  That  the  joint  application  filed  June  16, 1999,  as  amended  by  amendment  to  joint 
application  filed  October  6,  1999,  is  approved. 

2.  That  the  stipulation  and  agreement.  Attachment  A  to  this  order,  is  approved. 

3.  That  the  revised  territorial  agreementin  total  is  not  detrimental  to  the  public  interest, 
pursuant  to  Sections  394.312,  394.315  and  393.106,  RSMo,  and  is  approved. 


'  A  ▲  was  used  on  illustrative  tariff  sheet  number  26.15  with  this  explanation:  "In  the 

underscored  Sections/U.S.  Surveys  above,  Company's  right  and  obligation  to  serve  in  New 
Madrid  County  is  limited  by  the  terms  of  the  Territorial  Agreement  between  Company  and 
Ozark  Border  Electric  Cooperative...." 
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4.  That  Union  Electric  Company  d/b/a  AmerenUE  and  Ozark  Border  Electric 
Cooperative  are  autliorized  to  perform  in  accordance  with  the  terms  and  conditions  of  the 
revised  territorial  agreement. 

5.  That  the  revised  territorial  agreement  will  not  impair  Union  Electric  Company  d/ 
b/a  AmerenUE' s  existing  certificates  of  convenience  and  necessity,  except  as  specifically 
limited  by  the  revised  territorial  agreement. 

6.  That  the  Commission  waives  4  CSR  240-13.010  etseq.  and  authorizes  Applicants 
to  disconnect  the  service  of  any  customer  who  fails  to  pay  the  final  bill  of  the  other  Applicant. 

7.  That  Union  Electric  Cooperative  d/b/a  AmerenUE  and  Ozark  Border  Electric 

Cooperative  are  authorized  to  change  electric  suppliers  for  certain  of  their  customers  as  set 
forth  in  the  revised  territorial  agreement,  pursuant  to  Sections  394.3 12, 394.3 15  and  393. 106, 
RSMo. 

8.  That  Union  Electric  Company  d/b/a  AmerenUE  and  Ozark  Border  Electric 
Cooperative  are  authorized  to  sell,  transfer  and  assign  part  of  their  franchise,  works  or  system 
pursuant  to  the  revised  territorial  agreement. 

9.  That  Union  Electric  Company  d/b/a  AmerenUE  shall  extinguish  all  certificates  of 
convenience  and  necessity  under  which  it  operates  its  retail  electric  service  to  the  public  in 
Butler  County  and  the  land  sections  in  Dunklin,  New  Madrid  and  Stoddard  counties  as  shown 
on  Exhibit  D,  Section  I  of  the  joint  application,  as  amended. 

10.  That  Union  Electric  Company  d/b/a  AmerenUE  shall  terminate  its  retail  electric 
service  to  the  public  in  Butler  County,  and  the  land  sections  in  Dunklin,  New  Madrid  and 
Stoddard  counties  as  shown  on  Exhibit  D,  Section  I  of  the  joint  application,  as  amended,  as 
a  public  utility  subject  to  the  jurisdiction  of  the  Missouri  Public  Service  Commission  and,  in 
connection  therewith,  that  Union  Electric  Company  d/b/a  AmerenUE  shall  be  relieved  of  all 
public  utiUty  obligations  with  respect  to  its  retail  electric  service  to  the  public  in  Butler  County, 
and  the  land  sections  in  Dunklin,  New  Madrid  and  Stoddard  counties  as  shown  on  Exhibit  D, 
Section  I  of  the  joint  application,  as  amended,  pursuant  to  its  certificates  of  convenience  and 
necessity. 

11.  That  Union  Electric  Company  d/b/a  AmerenUE  is  authorized  to  enter  into,  execute 

and  perform  in  accordance  with  the  terms  of  all  other  documents  reasonably  necessary  and 
incidental  to  the  performance  of  the  transactions  that  are  the  subject  of  the  revised  territorial 
agreement. 

12.  That  Union  Electric  Company  d/b/a  AmerenUE  shall  file  its  revised  tariff  sheets 
with  respect  to  its  service  area  in  Butler,  Dunklin,  New  Madrid  and  Stoddard  counties, 
pursuant  to  the  unanimous  stipulation  and  agreement,  consistent  with  the  illustrative  tariff 
sheets  filed  with  the  joint  application,  as  amended,  within  10  days  of  the  effective  date  of  the 
report  and  order. 

13.  That  nothing  in  this  order  shall  be  considered  a  finding  by  the  Commission  of  the 
value  for  ratemaking  purposes  of  the  properties  involved.  Furthermore,  the  Commission 
reserves  the  right  to  consider  the  ratemaking  treatment  to  be  afforded  this  transaction  in  any 
later  proceeding. 

14.  That  this  order  shall  become  effective  on  October  29,  1999. 

15.  That  this  case  shall  be  closed  on  November  1,  1999. 
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Lumpe,  Ch.,  Crampton,  Murray,  and  Drainer,  CC,  concur  and  certify  compliance 
with  the  provisions  of  Section  536.080,  RSMo  1994.Schemenauer,  C,  absent 


Editor' s  Note:  Attachment  A,  the  Stipulation  and  Agreement  in  this  case,  has  not 
been  pubhshed.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Commission. 


In  the  Matter  of  the  Application  of  Alma  Long  Distance,  L.L.C.  for 
a  Certificate  of  Service  Authority  to  Provide  IntraLATA  and 
InterLAT  A  Interexchange  and  Basic  Interexchange  Telecom- 
munications Services.* 


Case  No.  TA-2000-240 
Decided  October  19,  1999 


Telecommunications  §3.2,  Certificates  §46.2.  The  Commission  approved  a  certificate  of 
service  autiiority  to  provide  intrastate,  interexciiange  telecommunications  services  for  an 
incumbent  local  exchange  company  to  whom  the  Commission  had  previously  issued  a  temporary 
certificate  of  service  authority. 

ORDERAPPROVINGINTEREXCHANGE 
CERTMCATEOFSERYICEAUTHORITY 

Alma  Long  Distance  L.L.C  (ALD)  applied  to  the  Public  Service  Commission  on 
September  17, 1999,  for  a  certificate  of  service  authority  to  provide  intraLATA  and 
interLATA  interexchange  and  basic  interexchange  telecommunications  services  in 
Missouri  under  §  392.440,  RSMo  1994' .  ALD  filed  a  revised  Application  on 
September  27.  ALD  is  a  Limited  Liability  Company  authorized  to  do  business  in 
Missouri,  with  its  principal  office  located  at  P.O.  Box  206,  South  County  Road,  Alma, 
Missouri  64001. 

ALD  asked  the  Commission  to  classify  it  as  a  competitive  company  and  waive 
certain  statutes  and  rules  as  authorized  by  §§  392.361  and  392.420.  ALD  also 
requested  expedited  treatment  of  its  application  so  that  its  application  could  be 
approved  on  or  before  October  5.  The  Commission  issued  a  Notice  of  Applications 
and  Opportunity  to  Intervene  on  September  28,  directing  parties  wishing  to  intervene 
to  file  their  requests  by  October  8. 


*See  page  357  for  another  order  in  this  case. 

'AH  statutory  references  are  to  the  Revised  Statutes  of  Missouri  1994  unless  otherwise 
indicated. 
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ALD  requested  that  the  Commission  grant  it  certificate  of  service  authority  and 
approve  its  tariff  no  later  than  October  5 .  ALD  and  a  recommendation  filed  by  Staff 
indicated  that  it  was  essential  that  ALD  begin  providing  interexchange  service  no 
later  than  October  21 .  This  expedited  treatment  was  necessary  because  (1)  AT&T 
has  not  yet  decided  to  provide  1+  intraLATA  service,  (2)  the  need  to  make 
modifications  to  the  IntraLATA  Toll  DiaUng  Parity  Implementation  Plans  of  Alma 
Telephone  Company  by  October  20,  and  (3)  the  need  to  give  customers  timely 
notification.  Because  the  time  established  for  intervention,  October  8,  had  not  yet 
passed,  Staff  recommended  that  the  Commission  grant  ALD  a  temporary  certificate 
of  service  authority  to  provide  interexchange  telecommunications  services. 

On  October  5,  the  Commission  issued  an  Order  Approving  Temporary 
Interexchange  Certificate  of  Service  Authority  and  Order  Approving  Tariff.  That 
order  issued  a  temporary  certificate  of  service  authority  to  ALD  and  approved  ALD '  s 
tariff.  The  order  also  indicated  that  the  Commission  would  consider  the  issuance  of 
a  permanent  certificate  of  service  authority  after  other  interested  parties  have  had  an 
opportunity  to  intervene. 

The  October  8  deadline  for  interventions  has  now  passed  and  no  requests  for 
intervention  have  been  submitted  to  the  Commis  sion.  The  requirement  for  a  hearing 
is  met  when  the  opportunity  for  hearing  has  been  provided  and  no  proper  party  has 
requested  the  opportunity  to  present  evidence.  State  ex  rel.  Rex  Deffenderfer 
Enterprises,  Inc.  v.  PubUc  Service  Commission,  776  S.W.2d494, 496  (Mo.  App.  1989). 
Since  no  one  has  asked  permission  to  intervene  or  requested  a  hearing,  the 
Commission  may  grant  the  relief  requested  based  on  the  verified  application.  The 
Commission  finds  that  it  is  now  appropriate  to  issue  a  certificate  of  service  authority 
to  ALD  to  replace  the  temporary  certificate  previously  issued. 

IT  IS  THEREFORE  ORDERED: 

1.  That  Alma  Long  Distance  L.L.C  is  granted  a  certificate  of  service  authority  to 
provide  intrastate  interexchange  telecommunications  services  in  the  state  of  Missouri,  subject 
to  all  applicable  statutes  and  Commission  rules  except  as  specified  in  this  order. 

2.  That  the  temporary  certificate  of  service  authority  granted  to  Alma  Long  Distance, 
L.L.C.  on  October 5, 1999,  shall  be  canceled  effective  upon  the  effective  date  of  the  certificate 
of  service  authority  granted  by  this  order. 

3.  That  Alma  Long  Distance  L.L.C  is  classified  as  a  competitive  telecommunications 
company .  Application  of  the  following  statutes  and  regulatory  rules  shall  be  waived:  Statutes 

392.240(1)  -ratemaking 

392.270  -  valuation  of  property  (ratemaking) 

392.280  -  depreciation  accounts 

392.290  -  issuance  of  securities 

392.310  -  stock  and  debt  issuance 

392.320  -  stock  dividend  payment 

392.340  -reorganization(s) 

392.330,  RSMoSupp.  1998  -  issuance  of  securities,  debts  and  notes 
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4CSR240-33.040(5) 


4CSR240-10.020 

4CSR240-30.010(2)(C) 

4CSR240-30.040 

4CSR240-32.030(1)(B) 

4CSR240-32.030(1)(C) 


4CSR240-32.030(2) 
4CSR240-32.050(3) 
4CSR240-32.050(4) 
4CSR240-32.050(5) 
4CSR240-32.050(6) 
4CSR240-32.070(4) 
4CSR240-33.030 


Commission  Rules 

-  depreciation  fund  income 

-  rate  schedules 

-  Uniform  System  of  Accounts 

-  exchange  boundary  maps 

-  record  keeping 

-  in-state  record  keeping 

-  local  office  record  keeping 

-  telephone  directories 

-  call  intercept 

-  telephone  number  changes 

-  public  coin  telephone 

-  minimum  charges  rule 

-  financing  fees 


4.     That  this  order  shall  become  effective  on  October  29, 1999. 
J.     That  this  case  may  be  closed  on  November  1, 1999. 

Morris  L.  Woodruff,  Regulatory  Law  Judge  by  delegation  of  Authority  pursuant 
to4CSR240-2.120(l),(November30, 1995)  andSection386.240,RSMo  1994. 


In  the  Matter  of  the  Application  of  Northeast  Missouri  Long 
Distance,  L.L.C.  for  a  Certificate  of  Service  Authority  to  Pro- 
vide IntraLATA  and  InterLATA  Interexchange  and  Basic 
Interexchange  Telecommunications  Services.* 


Telecommunications  §3.2,  Certificates  §46.2.  The  Commission  approved  a  certificate  of 
service  authority  to  provide  intrastate,  interexchange  telecommunications  services  for  an  affiUate 
of  an  incumbent  local  exchange  company  to  whom  the  Commission  had  previously  issued  a 
temporary  certificate  of  service  authority. 


*See  page  360  for  another  order  in  this  case. 


Case  No.  TA-2000-242 
Decided  October  19,  1999 
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ORDERAPPROVINGINTEREXCHANGE 
CERTMCATEOFSERVICEAUTHORITY 

NortheastMissouri  Long  Distance,  L.L.C.  (NELD)  applied  to  the  Public  Service 
Conunission  on  September  20, 1999,  for  a  certificate  of  service  authority  to  provide 
intraLATA  and  interLATA  interexchange  and  basic  interexchange  telecommunica- 
tions services  in  Missouri  under  §  392.440,  RSMo  1994' .  NELD  filed  a  revised 
Application  on  September  27.  NELD  is  aLimitedLiability  Company  authorized  to  do 
business  in  Missouri,  with  its  principal  office  located  at  7 18  S.  West  Street,  P.O.  Box 
98,  Green  City,  Missouri  63545 . 

NELD  asked  the  Commission  to  classify  it  as  a  competitive  company  and  waive 
certain  statutes  and  rules  as  authorized  by  §§  392.361  and  392.420.  NELD  also 
requested  expedited  treatment  of  its  application  so  that  its  application  could  be 
approved  on  or  before  October  5 .  The  Commission  issued  a  Notice  of  Applications 
and  Opportunity  to  Intervene  on  September  28,  directing  parties  wishing  to  intervene 
to  file  their  requests  by  October  8. 

NELD  requested  that  the  Commission  grant  it  certificate  of  service  authority  and 
approveits  tariff  no  laterthan  Octobers.  NELD,  andarecommendationfiledby  Staff, 
indicated  that  it  was  essential  that  NELD  begin  providing  interexchange  service  no 
later  than  October  21 .  This  expedited  treatment  was  necessary  because  (1)  AT&T 
has  not  yet  decided  to  provide  1+  intraLATA  service,  (2)  the  need  to  make 
modifications  to  the  IntraLATA  ToU  Dialing  Parity  Implementation  Plans  of  North- 
eastMissouri  Rural  Telephone  Company  and  its  affiliate.  Modem  Telecommunica- 
tions Company  by  October  20,  and  (3)  the  need  to  give  customers  timely  notification. 
Because  the  time  established  for  intervention,  October  8,  had  not  yet  passed,  Staff 
recommended  that  the  Conrniission  grant  NELD  a  temporary  certificate  of  service 
authority  to  provide  interexchange  teleconrniunications  services. 

On  October  5,  the  Commission  issued  an  Order  Approving  Temporary 
Interexchange  Certificate  of  Service  Authority  and  Order  Approving  Tariff.  That 
order  issued  a  temporary  certificate  of  service  authority  to  NELD  and  approved 
need's  tariff.  The  order  also  indicated  that  the  Conrniission  would  consider  the 
issuance  of  a  permanent  certificate  of  service  authority  after  other  interested  parties 
have  had  an  opportunity  to  intervene. 

The  October  8  deadline  for  interventions  has  now  passed  and  no  requests  for 
intervention  have  been  submitted  to  the  Conrniis  sion.  The  requirement  for  a  hearing 
is  met  when  the  opportunity  for  hearing  has  been  provided  and  no  proper  party  has 
requested  the  opportunity  to  present  evidence.  State  ex  rel.  Rex  Deffenderfer 
Enterprises,  Inc.  v.  Pubhc  Service  Commission,  776  S.W.2d494, 496 


'All  statutory  references  are  to  the  Revised  Statutes  of  Missouri  1994  unless  otherwise 
indicated. 
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(Mo.  App.  1989).  Since  no  one  has  asked  permission  to  intervene  or  requested  a 
hearing,  the  Commission  may  grant  the  rehef  requested  based  on  the  verified 
apphcation.  The  Commission  finds  that  it  is  now  appropriate  to  issue  a  certificate  of 
service  authority  to  NELD  to  replace  the  temporary  certificate  previously  issued. 

mS  THEREFORE  ORDERED: 

1.  That  Northeast  Missouri  Long  Distance,  L.L.C.  is  granted  a  certificate  of  service 
authority  to  provide  intrastate  interexchange  telecommunications  services  in  the  state  of 
Missouri,  subject  to  all  applicable  statutes  and  Commission  rules  except  as  specified  in  this 
order. 

2.  That  the  temporary  certificate  of  service  authority  granted  to  Northeast  Missouri 
Long  Distance,  L.L.C.  on  October  5, 1 999,  shall  be  canceled  effective  upon  the  effective  date 
of  the  certificate  of  service  authority  granted  by  this  order. 

3.  That  Northeast  Missouri  Long  Distance,  L.L.C.  is  classified  as  a  competitive 
telecommunications  company.  Application  of  the  following  statutes  and  regulatory  rules  shall 
be  waived: 


392.330,  RSMoSupp.  1998       -  issuance  of  securities,  debts  and  notes 


392.240(1) 

392.270 

392.280 

392.290 

392.310 

392.320 

392.340 


Statutes 

-ratemaking 

-  valuation  of  property  (ratemaking) 

-  depreciation  accounts 

-  issuance  of  securities 

-  stock  and  debt  issuance 

-  stock  dividend  payment 

-  reorganization(s) 


4CSR240-33.040(5) 


4CSR240-10.020 

4CSR240-30.010(2)(C) 

4CSR240-30.040 

4CSR240-32.030(1)(B) 

4CSR240-32.030(1)(C) 


4CSR240-32.030(2) 
4CSR240-32.050(3) 
4CSR240-32.050(4) 
4CSR240-32.050(5) 
4CSR240-32.050(6) 
4CSR240-32.070(4) 
4CSR240-33.030 


Commission  Rules 

-  depreciation  fund  income 

-  rate  schedules 

-  Uniform  System  of  Accounts 

-  exchange  boundary  maps 

-  record  keeping 

-  in-state  record  keeping 

-  local  office  record  keeping 

-  telephone  directories 

-  call  intercept 

-  telephone  number  changes 

-  pubhc  coin  telephone 

-  minimum  charges  rule 

-  financing  fees 


4.  That  this  order  shall  become  effective  on  October  29, 1999. 

5.  That  this  case  may  be  closed  on  November  1 , 1999. 
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Morris  L.  Woodruff,  Regulatory  Law  Judge  by  delegation  of  Authority  pursuant 
to4  CSR  240-2. 120(  1),  (November  30, 1995)  and  Section  386.240,  RSMo  1994. 


In  the  Matter  of  the  Application  of  McCord  Bend  Water  Company 
for  a  Rate  Increase  Pursuant  to  the  Small  Company  Rate 
Increase  Procedure  at  4  CSR  240-2.200,  Authority  to  Transfer 
Assets,  and  for  Cancellation  of  Its  Certificate  and  Tariff. 


Case  No.  WR-2000-241 
Decided  October  19,  1999 


Water  §16.  Where  a  small  water  utility  was  in  extremely  poor  condition,  had  been  abandoned 
by  its  operator,  leaving  its  customers  in  danger  of  a  loss  of  service,  and  a  rate  increase  was  necessary 
in  order  to  make  possible  the  sale  of  its  system  to  a  municipality,  the  increase  and  sale  were  in 
the  public  interest  and  would  be  approved. 

ORDERGRANTINGRATEINCREASE,APPROVINGTARIFF, 
ANDAUTHORIZINGTRANSFEROF  ASSETS 

Procedural  History 

On  September  20, 1999,McCord  BendWater  Company  (McCord)  filedits  pro- 
posed tariff  sheets ,  with  an  effective  date  of  October  2 1 , 1 999,  and  cover  letter  seeking 
a  rate  increase  pursuant  to  the  Commission '  s  small  company  rate  increase  procedure, 
Regulation  4  CSR  240-2.200(l)(D).  The  cover  letter  suggested  that  McCord  also 
sought  authority  to  sell  its  assets  to  the  Village  of  McCord  Bend  (Village)  and,  upon 
consummation  of  that  sale,  sought  cancellation  of  its  tariffs  and  certificate. 

On  September  23,  1999,  the  Commission  issued  its  Order  Directing  Filing, 
requiring  McCord  to  file  within  ten  days  the  agreement  regarding  the  rate  increase. 
The  Order  of  September  23 , 1 999,  also  advised  McCord  that  its  requests  for  authority 
to  transfer  assets  and  for  the  cancellation  of  its  tariffs  and  certificate  must  be  sought 
by  filing  appropriate  applications  with  the  Commission,  in  compliance  with  the 
Commission'sproceduralrulesat4  CSR240-2.  On  September 23, 1999,  McCord  filed 
the  agreement. 

On  October  8, 1 999,  the  S  taff  of  the  Missouri  Public  Service  Commission  (Staff) 
filed  a  motion  seeking  authority  for  McCord  to  transfer  its  water  system  assets  to  the 
Village.  Staff  asserts  in  its  motion  that  the  sale  is  in  the  public  interest  and  that 
McCord,  Staff,  the  Office  of  the  Public  Counsel  (OPC),  and  the  Village  all  support  the 
proposed  sale.  Staff  further  states  in  its  motion  that  James  E.  Ames,  owner  of 
McCord,  has  essentially  abandoned  the  water  system  and  that  McCord' s  customers 
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are  in  danger  of  not  receiving  adequate  water  service  if  the  sale  is  not  approved.  Staff 
further  asserts  that  the  agreement  of  the  parties,  supporting  McCord' s  proposed  rate 
increase,  is  conditioned  upon  the  transfer  of  the  water  system  from  McCord  to  the 
Village. 

On  October  12,  1999,  Staff  filed  its  Memorandum  recommending  approval  of 
McCord'sproposedrate  increase.  In  its  Memorandum,  Staff  reiterates  thatMr.  Ames 
has  essentially  abandoned  the  water  system. 

On  October  13,  1999,  OPC  filed  its  Statement  of  Position,  stating  that  OPC 
supports  Staff's  motion  herein  and  "believes  that,  due  to  the  urgent  need  for  the 
transfer,awaiveroftherequirementsofComnussionRules4CSR240-2.050(l)(F)and 
240-2.060(5)  would  in  this  case  promote  the  pubhc  interest." 

Findings  of  Fact 

As  required  by  the  small  company  rate  increase  procedure,  4  CSR  240-2.200, 
McCord  initiated  the  rate  increase  request  by  a  letter  received  by  the  Commission' s 
Staff  on  April  12, 1999.  Thereafter,  by  letter  dated  May  31, 1999,  McCord  notified 
each  of  its  67  customers  of  the  rate  increase  request.  McCord' s  customers  were 
invited  to  direct  comments  or  questions  to  either  the  Staff  or  OPC  within  thirty  days 
of  the  date  of  the  notice.  The  correspondence  section  of  the  official  Commission  case 
file  documents  some  23  consiuner  contacts  regarding  this  matter.  Of  these,  three 
expressed  opposition  to  the  proposed  rate  increase.  The  others  concerned  poor 
service.  McCord' s  letter  of  May  31,  1999,  also  advised  its  customers  that  a  public 
hearing  could  be  requested.  No  request  for  a  public  hearing  was  received. 

McCord  Bend  filed  on  September  23,1 999,  an  agreement  (the  Agreement)  as  to 
the  proposed  rate  increase,  executed  by  McCord  Bend,  the  Village,  OPC,  and  the 
Staff.  The  Agreement  contemplates  the  purchase  of  McCord' s  water  system  assets 
by  the  Village,  but  only  on  condition  that  McCord' s  rates  are  first  raised  to  an 
acceptable  level.  The  Agreement  states  that  McCord  initiated  the  present  rate 
increase  procedure  with  the  assistance  of  Staff.  Staff  s  intention  has  been  to  assist 
Mr.  Ames  in  selling  the  water  system  to  the  Village,  due  to  the  "extremely  poor 
condition  of  the  Company."  Agreement,  at  page  1 . 

Staff  conducted  an  audit  of  McCord  Bend  and  determined  that  the  Company' s 
books  support  an  annual  revenue  increase  of  $12,881,  with  the  assumption  that  the 
Village  is  the  operator  of  the  system. '  Staff  supports  the  granting  of  such  an  increase 
only  on  condition  that  the  water  system  is  sold  to  the  Village.  The  Agreement  noted 
that  Mr.  Ames,  owner  of  McCord,  had  "abandoned"  the  system.  Agreement,  at 
page  4. 


'  That  is,  the  calculation  does  not  provide  for  any  return  on  assets. 
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Attached  to  the  Agreement  is  a  copy  of  a  Management  and  Acquisition 
Agreement  (M&AA),  entered  into  on  September  2, 1999,  by  McCord,  the  Village,  and 
Mr.  Ames.  It  provides  that  the  Village  would  assume  full  management  and  control 
of  the  water  system  as  of  the  date  of  the  M&AA.  It  further  provides  that  Ames  will 
transfer  all  of  his  title  and  interest  in  the  water  system  to  the  Village  within  24  hours 
of  an  order  of  this  Commission  approving  a  rate  increase. 

On  October  8, 1999,  Staff  filed  its  motion  seeking  authorization  for  McCord' s  sale 
of  its  water  system  to  the  Village.  Staff  states  therein  that  it  filed  the  motion  because 
McCord  was  unable  or  unwilling  to  file  appropriate  applications  as  required  by 
Commission  rale,  4  CSR  240-2.  Staff  reiterates  that  Ames  has  abandoned  the  system 
and  states  further  that  customers  are  in  danger  of  inadequate  water  service.  In  fact, 
as  the  M&AA  attached  to  the  Agreement  shows,  the  Village  took  over  operation  of 
the  water  system  on  September  2, 1999.  Staff  states  that  the  Village's  operation  of 
the  water  system  has  been  satisfactory  in  all  respects.  In  fact,  the  Village  has 
authorized  a  bond  issue  to  fund  capital  improvements  to  the  water  system. 

Staff  s  motion  states  that  McCord' s  "business  registration  was  forfeited  in  1 989 
for  failure  to  file  annual  reports  with  the  Secretary  of  State[.]"  The  company' s  actual 
name  was  McCord  Bend  Utility  Company  rather  than  McCord  Bend  Water  Com- 
pany. The  sale  of  the  water  system  will  deprive  Stone  County,  Missouri,  of 
approximately  $7 .00  in  annual  tax  revenue.  Staff  urges  approval  of  the  sale  as  required 
by  the  public  interest. 

On  October  12,  1999,  Staff  filed  its  Memorandum  recommending  that  the  rate 
increase  be  granted,  the  proposed  tariff  approved,  and  the  sale  of  assets  approved. 
The  Staff  reiterated  therein  the  points  previously  made  in  the  Agreement  and  in  its 
motion  of  October  8, 1999. 

Finally,  on  October  13,  1999,  OPC  filed  its  Statement  of  Position  urging  the 
Connmission  to  grant  Staff  s  motion. 

Conclusions  of  Law 

The  Commission  has  jurisdiction  over  rate  increase  requests  by  private  water 
utihties  and  over  the  transfer  or  sale  of  assets  by  such  utilities.  Sections  393.150  and 
190,RSMo  1994.  Pursuant  to  its  authority  at  Section  386.410.  l.RSMoSupp.  1998, 
the  Commission  has  promulgated  its  rule  relating  to  Small  Company  Rate  Increases, 
4CSR240-2.200. 

The  requirement  for  a  hearing  is  met  when  the  opportunity  for  hearing  has  been 
provided  and  no  proper  party  has  requested  the  opportunity  to  present  evidence. 
State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v.  Pubhc  Service  Commission, 
776  S.W.2d  494,  496  (Mo.  App.  1989).  Since  no  one  has  asked  permission  to 
participate  or  requested  a  hearing  in  this  case,  the  Commission  may  grant  the  relief 
requested  based  on  the  pleadings. 

The  Commission  has  reviewed  the  Agreement  and  cover  letter,  the  attachments 
to  the  Agreement  and  cover  letter.  Staff's  motion  and  Memorandum,  the  proposed 
tariff  filed  by  McCord  Bend,  and  OPC  s  Statement  of  Position.  The  facts  available 
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to  the  Commission  show  that  the  actual  cost  of  providing  water  service  requires 
additional  annual  revenue  in  the  amount  herein  contemplated.  Therefore,  the 
Commission  concludes  that  the  proposed  water  rate  increase,  recommendedby  Staff 
and  supported  by  OPC,  is  just  and  reasonable  and  will  approve  it. 

The  Commission  has  reviewed  the  proposed  tariff  sheet  filed  by  McCord  Bend 
and  determines  that  it  is  intended  to  implement  the  rate  increase  herein  approved. 
Therefore,  the  Commission  will  approve  the  proposed  tariff  sheet. 

The  facts  available  to  the  Commission  also  show  that  the  public  interest  requires 
the  prompt  transfer  of  the  water  system  assets  from  McCord  to  the  Village.  Therefore, 
the  Commission  will  approve  the  transfer  of  those  assets.  Upon  completion  of  the 
transfer,  the  Staff  shall  immediately  so  advise  the  Commission  so  that  McCord' s 
certificate  and  tariffs  may  be  cancelled. 

ITISTHEREFOREORDERED: 

1.  That  the  annual  revenue  increase  of  $12,881  sought  by  McCord  Bend  Water 

Company  and  set  out  in  the  Agreement  executed  by  McCord  Bend  Water  Company,  the  Staff 
of  the  Missouri  Public  Service  Commission,  the  Office  of  the  Public  Counsel,  and  the  Village 
of  McCord  Bend,  is  hereby  approved,  effective  October  21,  1999. 

2.  That  the  proposed  tariff  sheet  filed  by  McCord  Bend  Water  Company  on 
September  20,  1999,  Tariff  No.  000000261,  is  approved  for  service  rendered  on  or  after 
October  21,  1999.  The  specific  sheet  approved  is: 

 P.S.C.  Mo.  No.  1  

1"^  Revised  Sheet  No.  4,  Cancelling  I'"  Revised  Sheet  No.  4 

3.  That  the  motion  filed  by  the  Staff  of  the  Missouri  Public  Service  Commission  on 
October  8, 1999,  is  granted. 

4.  That  the  parties  herein  are  authorized  to  do  all  lawful  acts  necessary  to  consummate 
the  sale  and  transfer  of  water  system  assets  contemplated  in  the  Agreement  from  McCord  Bend 
Water  Company,  includingits  successors,  owners,  or  trustees,  to  the  Village  of  McCord  Bend. 

5.  That  the  Staff  of  the  Missouri  Public  Service  Commission  shall  promptly  file  an 
appropriate  pleading  in  this  case  to  advise  the  Commission  that  the  transfer  referred  to  above 
has  been  completed. 

6.  That  this  order  shall  be  effective  on  October  21, 1999. 

Lumpe,  Ch.,  Crumpton,  Drainer,  and  Murray,  CC,  concur. 

Schemenauer,  C,  absent. 

Thompson,  Deputy  Chief  Regulatory  Law  Judge 
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In  the  Matter  of  the  Application  of  Southern  Union  Company  for 
Authority  to  Acquire  and  Merge  with  Pennsylvania  Enterprises, 
Inc.,  and,  in  Connection  Therewith,  Certain  Other  Related 
Transactions 


Case  No.  GM-2000-43 
Decided  October  21,  1999 


Gas  §6.  The  Commission  approved  a  stipulation  and  agreement  whereby  a  gas  utility  was 
authorized  to  acquire  and  merge  with  an  out-of-state  utility. 

ORDERAPPROVINGSTIPULATIONAND  AGREEMENT 

On  July  21,1 999,  Southern  Union  Company  (Southern  Union)  filed  an  Applica- 
tion asking  that  the  Commission  grant  it  the  authority  to  acquire  and  merge  with 
Pennsylvania  Enterprises,  Inc.  Southern  Union  requested  that  the  Commission 
approve  its  application  no  later  than  November  1 .  In  order  to  comply  with  Southern 
Union's  request  for  expedited  consideration,  the  Cormnission  issued  an  order  on 
August  2  that  directed  the  Staff  of  the  Public  Service  Commission  (Staff)  to  file  its 
recommendation  regarding  Southern  Union's  application  no  later  than  October  1. 
That  order  also  provided  that  the  Office  of  the  Pubhc  Counsel  (Pubhc  Counsel)  might 
also  file  its  reconomendation  on  that  date. 

On  October  1,  Southern  Union  filed  a  Motion  to  Extend  Time  for  Filing  of 
Recommendations.  That  motion  indicated  that  Southern  Union,  Staff  and  Public 
Counsel  were  engaged  in  discussions  that  it  hoped  would  lead  to  a  stipulated 
resolution  of  the  application,  thus  eliminating  the  need  for  a  Staff  Recommendation. 
Southern  Union  asked  that  the  deadline  for  the  Staff  Recommendation  be  extended 
to  October  8,  in  the  event  that  a  stipulated  resolution  was  not  filed  by  October  6.  On 
October  6,  Southern  Union,  Staff  and  Pubhc  Counsel  filed  a  Unanimous  Stipulation 
and  Agreement  (Agreement). 

The  Agreement  purports  to  resolve  all  outstanding  issues  in  this  case.  The 
parties  indicate  that  the  Agreement  imposes  certain  modifications  and  conditions  on 
the  merger  and  that  subject  to  those  modifications  and  conditions,  the  merger  is  not 
detrimental  to  the  public  interest.  The  parties  requested  that  the  Conomission  approve 
the  merger  by  October  15,  or  as  soon  thereafter  as  possible. 

At  the  request  of  the  Commission,  Staff  filed  a  Memorandum  explaining  its 
rationale  for  entering  into  the  Stipulation  and  Agreement  on  October  15.  Southern 
Union  filed  a  response  to  Staff's  explanatory  memorandum  on  October  18.  Pubhc 
Counsel  represented  thatit  does  notintend  to  file  a  response  to  Staff  s  memorandum. 

In  the  Stipulation  and  Agreement,  contingent  upon  the  Commission  accepting 
the  Stipulation  and  Agreement,  the  parties  waived  their  rights  to  present  testimony. 
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to  cross-examine  witnesses,  to  present  oral  argument  or  briefs,  to  have  the  transcript 
read  by  the  Commission  and  to  judicial  review.  The  Commission  has  the  legal 
authority  to  accept  a  stipulation  and  agreement  as  offered  by  the  parties  as  a 
resolution  of  issues  raised  in  this  case,  pursuant  to  Section  536.060,  RSMo  Supp. 
1998. 

The  requirement  for  a  hearing  is  met  when  the  opportunity  for  hearing  has  been 
provided  and  no  proper  party  has  requested  the  opportunity  to  present  evidence. 
State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v.  Public  Service  Commission, 
776  S.W.2d494, 496  (Mo.  App.  1989).  Since  no  one  has  requested  a  hearing  in  this 
case,  the  Commission  may  grant  the  reUef  requested  based  on  the  Stipulation  and 
Agreement. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  Stipulation  and  Agreement  filed  on  October  6,  1999  by  Southern  Union 
Company,  the  Staff  of  the  Public  Service  Commission  and  the  Office  of  the  Public  Counsel, 
is  hereby  approved  as  a  resolution  of  all  issues  in  these  cases  (See  Attachment  1). 

2.  That  Southern  Union  Company  is  authorized  to  acquire  and  merge  with  Pennsyl- 
vania Enterprises,  Inc.,  subject  to  the  terms  and  conditions  contained  within  the  Stipulation 

and  Agreement  approved  in  this  order. 

3.  That  this  order  shall  become  effective  on  November  1,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  andDrainer,  CC,  concur 

Schemenauer,  C,  absent 
Woodruff,  Regulatory  Law  ludge 


Editor's  Note:  The  Stipulation  and  Agreement  in  this  case  has  not  been 
published.  If  needed,  this  document  is  available  in  the  official  case  files  of  the 
Missouri  Public  Service  Commission. 
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In  the  Matter  of  Missouri  American  Water  Company's  Class  Cost 
of  Service  and  Rate  Design* 

Case  No.  WO-98-204 
Decided  November  2,  1999 


Rates  §§3,  111,  121.  In  the  Report  and  Order,  the  Commission  deferred  its  decision  on  the  rate 
design  of  the  Company  until  its  next  general  rate  case  and  ordered  the  Company  to  maintain  the 
data  necessary  to  perform  district-specific  cost  of  service  studies  in  its  next  general  rate  case. 

APPEARANCES 

W.R.  England  III  aad  Dean  Cooper,  Brydon,  Swearengen  &  England,  P.O.  Box 
456,  Jefferson  City,  Missouri  65 1 02,  for  the  Missouri- American  Water  Company. 

Jeremiah  D.  Finnegan,  Finnegan,  Conrad,  &  Peterson,  L.C.,  1209  Penntower 
Office  Center,  3 100  Broadway,  Kansas  City,  Missouri  641 1,  for  the  Platte  County 
Intervenors. 

Stuart  Conrad,  Finnegan,  Conrad,  &  Peterson,  L.C.,  1209  Penntower  Office 
Center,  3 100  Broadway,  Kansas  City,  Missouri  641 1,  for  Ag  Processing  Inc. 

James M.  Fischer,  James M.  Fischer,  P.C.,  101  WestMcCarty  Street,  Suite 215, 
Jefferson  City,  Missouri  65 1 0 1 ,  for  the  Water  District  Intervenors . 

Leland  B.  Curtis,  Curtis,  Oetting,  Heinz,  Garrett  &  Soule,  P.C.,  130  South 
Bemiston,  Suite  200,  Clayton,  Missouri  63 105,  for  the  City  of  Warrensburg,  Missouri. 

John  Coffinan,  Deputy  Public  Counsel,  P.O.  Box  7800,  Jefferson  City,  Missouri 
65 102,  for  the  Office  of  the  Public  Counsel. 

Bill  Haas,  Deputy  General  Counsel,  Missouri  Public  Service  Commission,  P.O. 
Box  360,  Jefferson  City,  Missouri  65 102,  for  the  Staff  of  the  Missouri  Public  Service 
Commission. 

REGULATORYLAW  JUDGE:    Bill  Hopkins,  Senior  Regulatory  Law  Judge 

REPORT  ANDORDER 

I.PROCEDURALHISTORY 

In  Missouri- American  Water  Company's  (MAWC's)  prior  rate  case,  i.e.,  case 
number  WR-97-237,  the  Missouri  Public  Service  Commission  (Commission)  re- 
viewed rate  design  proposals .  Two  primary  rate  design  methodologies  were  s  tudied. 
Single- tariff  pricing  (STP)  is  where  rates  are  based  on  a  cost  of  service  study  that  uses 
simple  wholesale  averaging  of  the  utihty '  s  revenue  requirement  across  all  of  the  areas 
that  the  utility  serves,  whether  the  areas  are  geographically  connected  or  not. 
District- specific  pricing  (DSP)  is  where  rates  are  calculated  in  part  on  district- 


*The  Commission,  in  an  order  issued  on  December  7,  1999,  denied  a  rehearing  in  this  case. 
On  January  18, 2000,  this  case  was  appealed  on  Cole  County  Circuit  Court  (00CV323063). 
This  case  was  appealed  to  Western  District  Court  of  Appeals  on  August 28, 2000  (WD58978). 
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specific  studies  which  appropriately  identify  district-specific  costs,  identify  and 
allocate  joint  and  common  costs,  and  include  the  necessary  depreciation  studies. 
However,  the  record  in  case  number  WR-97-237  did  not  include  district-specific  cost 
of  service  studies  that  quantified  the  impacts  of  reverting  to  DSP,  as  advocated  by 
some  of  the  Intervenors.  As  a  result  of  this  void  in  the  record  in  case  number  WR- 
97-237,  the  Commission  established  this  proceeding  to  develop  the  data  to  quantify 
the  differences  between  DSP  and  STP. 

In  order  to  receive  and  evaluate  class  cost  of  service  studies  and  rate  design 
proposals,  on  November  20,  1997,  the  Commission  issued  its  Order  Establishing 
Class  Cost  of  Service  Study  and  Rate  Design  Case  and  Proceeding  Notice  (Order). 
In  that  Order,  the  Commission  initiated  the  subject  case  "...to  establish  the  costs 
MAWC  incurs  in  serving  its  various  classes  of  customers  in  preparation  for  the 
company's  next  rate  case."  The  Commission  stated  that  the  cost  of  service  studies 
submitted  must  be  fully  developed,  district-specific  studies.  The  Order  granted 
intervention  to  the  following  parties:  Ag  Processing  Inc.;  The  City  of  Warrensburg; 
The  Cities  of  Riverside,  Parkville,  Platte  Woods,  Lake  Waukomis,  and  Houston  Lake 
(collectively,  Platte  County  Intervenors);  Public  Water  Supply  District  No.  1  of 
Andrew  County;  Public  Water  Supply  District  No.  1  of  Buchanan  County;  Public 
Water  Supply  District  No.  2  of  Andrew  County;  Public  Water  Supply  District  No.  6 
of  Platte  County;  and  Public  Water  Supply  District  No.  1  of  DeKalb  County 
(collectively.  Water  District  Intervenors). 

Subsequent  to  the  filing  of  prepared  testimony  and  schedules,  a  Hearing 
Memorandum  was  filed  on  October  23, 1998,  which  identified  the  following  issues 
for  resolution  by  the  Commission: 

1.  Should  the  Commissionissue  a  decision  in  this  case  regarding  the  method- 
ology upon  which  MAWC's  customer  rates  are  to  be  designed,  which  would  then 
be  applied  in  MAWC  s  next  general  rate  case,  or  should  such  a  decision  be  made  in 
MAWC's  next  general  rate  case? 

2.  If  the  Commission  issues  a  decision  in  this  caseregarding  the  methodology 
upon  which  MAWC's  rates  are  to  be  designed,  should  the  Commission  select  a 
methodology  consistent  with  STP  design  or  DSP  design? 

3.  If  the  Commission  issues  a  decision  in  this  case  selecting  a  methodology 
upon  which  MAWC  s  rates  are  to  be  designed  that  is  consistent  with  district-specific 
rate  design,  should  the  Commission  also  select  one  of  the  district-specific  studies 
presented  by  the  parties  in  this  case  as  being  the  appropriate  study?  If  so,  which  of 
the  studies  should  the  Commission  select? 

4.  If  the  Commission  issues  a  decision  in  this  case  selecting  a  methodology 
upon  which  MAWC  s  rates  are  to  be  designed  that  is  consistent  with  district-specific 
rate  design,  and  selects  one  of  the  studies  as  the  appropriate  study,  should  the 
Commission  also  order  changes  to  MAWC '  s  existing  rates ,  or  should  the  necessary 
changes  to  the  existing  rates  be  made  in  the  context  of  MAWC  s  next  general  rate 
case? 
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5.  If  the  Commission  does  not  issue  a  decision  in  this  case  regarding  the 
methodology  upon  which  MAWC's  rates  are  to  be  designed,  or  issues  a  decision 
in  this  case  selecting  such  a  methodology  that  is  consistent  with  single  tariff  rate 
design:  (a)  should  MAWC  or  the  Staff  of  the  Commission  (Staff)  be  required  to 
prepare  and  present  district-specific  revenue  requirements  analyses,  cost  allocation 
studies,  class  cost  of  service  studies  and  rate  design  proposal  in  MAWC's  next 
general  rate  case;  or  (b)  should  MAWC  be  required  to  continue  to  maintain  its  books 
and  records  in  a  manner  that  would  allow  parties  to  its  next  general  rate  case  to  be 
able  to  prepare  and  present  such  district-specific  analysis,  studies  and  proposals? 

Evidentiary  hearings  were  held  on  November  16  and  17,  1998.  At  the  hearing, 
MAWC,  Staff,  and  the  Office  of  the  Pubhc  Counsel  (OPC)  each  presented  the  results 
of  their  independent  district-specific  cost  of  service  studies. 

Initial  briefs  were  filed  on  January  19, 1999,  and  reply  briefs  were  filed  on  February 
3, 1999.  OnAugust  11, 1999,  the  Commissionissuedits  Order  Directing  Filing,  and 
ordered  the  parties  to  submit  proposed  Findings  of  Fact,  Conclusions  of  Law  and 
Ordered  paragraphs  by  September  10,  1999.  The  deadline  for  this  filing  was 
subsequently  extended  to  September  24, 1999,  at  the  request  of  some  of  the  parties. 

ILFINDINGSOFFACT 

The  Cormnission,  having  considered  all  of  the  competent  and  substantial 
evidence  upon  the  whole  record,  makes  the  following  findings  of  fact.  The  positions 
and  arguments  of  all  of  the  p  arties  have  been  considered  by  the  Commission  in  making 
this  decision.  Failure  to  specifically  address  apiece  of  evidence,  positioner  argument 
of  any  party  does  not  indicate  that  the  Commission  has  failed  to  consider  relevant 
evidence,  but  indicates  rather  that  the  omitted  material  was  not  dispositive  of  this 
decision. 

A.   Timing  of  Rate  Design  Decision 

In  this  proceeding,  the  Staff,  OPC,  and  the  Water  District  Interveners  have 
argued  that  it  would  be  more  appropriate  for  the  Connmission  to  defer  its  decision  on 
STP  or  DSP  until  MAWC  s  next  rate  case.  MAWC,  Ag  Processing,  the  Platte  County 
Interveners,  and  the  City  of  Warrensburg,  on  the  other  hand,  have  supported  the 
position  that  the  Conomission  should  resolve  this  fundamental  issue  in  this  proceed- 
ing, and  apply  the  results  in  the  next  general  rate  case.  For  the  reasons  stated  herein, 
the  Commission  has  decided  to  defer  its  decision  on  the  rate  design  to  be  applied  in 
the  next  rate  case  until  it  has  a  fully  developed  record  in  that  future  rate  proceeding' . 

In  MAWC's  prior  rate  case  (i.e.,  case  numbers  WR-97-237  and  SR-97-238), 
several  parties  urged  the  Commission  to  follow  through  on  its  previously  announc- 


'  MAWC  filed  such  a  rate  proceeding  on  October  1 5 , 1 999,  under  case  number  WR-2000-28 1 . 
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-ed  policy  and  take  the  final  step  to  adopt  STP  for  MAWC^ .  Other  parties  proposed 
that  the  Commission  use  DSP  for  MAWC.  Although  the  Commission' s  decision  in 
case  number  WR-97-237  adopted  a  rate  design  that  used  STP,  the  Commission 
declined  to  announce  what  approach  it  would  use  during  MAWC  s  next  rate  case. 
The  record  indicates  that  it  is  anticipated  that  the  St.  Joseph  water  treatment  plant 
currently  under  construction  may  be  added  to  the  rate  base  in  MAWC's  next  rate 
proceeding.  This,initself,issufficientreasonfortheCommissiontodeferitsdecision 
on  this  issue. 

Schedule  A  of  the  Hearing  Memorandum  in  this  proceeding  summarizes  the 
results  of  the  parties'  various  cost  of  service  studies.  The  results  are  helpful  in 
demonstrating  the  cost  of  service  on  a  district-specific  basis.  For  example,  the  cost 
of  service  studies  generally  show  that  the  St.  Joseph  District  has  been  paying  rates 
that  are  approximately  ten  to  eleven  percent  (10-11%)  higher  than  its  district-specific 
costs.  To  a  lesser  extent,  the  Joplin  and  Warrensburg  districts  have  also  been 
supporting  the  other  districts  of  St.  Charles,  Parkville,  Mexico,  and  particularly 
Brunswick,  when  viewed  on  a  district-specific  basis. 

The  Commission  generally  agrees  with  the  Staff's  observation  that  the  cost  of 
service  information  in  this  proceeding  might  serve  as  a  useful  benchmark  for 
evaluating  STP  or  DSP  in  MAWC  s  next  rate  case.  For  example,  the  data  discussed 
above  concerning  the  St.  Joseph  area  could  be  relevant  if  the  Commission  is 
requested  to  revert  to  DSP  when  the  St.  Joseph  plant  comes  on  line. 

Given  the  significant  uncertainties  associated  with  the  exact  amount  of  rate  base 
that  will  be  included  in  rates  in  the  next  rate  case,  and  the  effects,  if  any,  of  the 
proposed  merger  of  MAWC's  parent  with  the  parent  of  St.  Louis  County  Water 
Company,  the  Commission  will  not  attempt  to  decide  the  rate  design  issue  until  the 
next  rate  case. 

B,   Cost  of  Service  Studies  inMAWC's  Next  General  Rate  Case 

Based  upon  the  resolution  of  Issue  No.  1  above,  it  is  unnecessary  to  address  the 
now  moot  Issue  Nos.  2-4.  However,  Issue  No.  5  addresses  the  type  of  cost  of  service 
studies  that  should  be  performed  and  data  that  should  be  maintained  for  use  in  the 
next  rate  case.  The  Commission  will  address  this  issue  in  the  hope  of  promoting  a 
full  development  of  the  record  in  MAWC's  next  rate  case. 

OPC  has  requested  that  MAWC  and  the  Commission  Staff  be  directed  to  prepare 
district-specific  cost  of  service  studies  in  the  next  general  rate  proceeding.  MAWC 
and  Staff  have  opposed  this  request.  However,  MAWC  has  indicated  that  it  will  make 
available  the  data  necessary  to  perform  district-specific  cost  of  service  studies,  in  the 
event  other  parties  desire  to  complete  such  studies  themselves. 

^  As  the  Commission  has  previously  found,  "...the  proposed  move  toward  single  tariff  pricing 
for  Missouri-American  and  all  of  its  districts,  as  jointly  agreed  to  by  the  Staff,  Missouri- 
American  and  OPC  and  as,  to  some  degree,  supported  by  aU  intervenors,  is  therefore  in  the 
public  interest."  Report  &  Order,  Case  No.  WR-95-205,  p.  33. 
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After  careful  consideration,  the  Commissionhas  determined  that  it  will  not  order 
MAWC  or  Staff  to  complete  any  particular  type  of  cost  of  service  study  in  the  next 
general  rate  case.  However,  the  Commission  wiUdirectthatMAWCmaintainthedata 
necessary  to  perform  district-specific  cost  of  service  studies  for  use  by  other  parties 
to  that  proceeding. 

m.CONCLUSIONSOFLAW 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law: 

The  Commission  has  jurisdiction  over  this  matter  pursuant  to  Chapters  386  and 
393,RSMo  1994andSupp.  1998.  TheCommissionwillnotprejudgeanyratedesign 
issues  for  future  rate  cases  and  thus  linnit  its  options  at  this  time  regarding  how  rates 
should  be  designed  in  the  next  rate  case.  Nonetheless,  the  Commission  will  order 
MAWC  to  maintain  cost  of  service  data  in  a  form  that  can  be  used  by  other  parties 
to  develop  district-specific  cost  of  service  studies. 

mS  THEREFORE  ORDERED: 

1.  That  the  Commission  will  defer  its  decision  on  the  rate  design  of  Missouri- American 
Water  Company  until  its  next  general  rate  case. 

2.  That  Missouri-American  Water  Company  shall  maintain  the  data  necessary  to 
perform  district-specific  cost  of  service  studies  in  its  next  general  rate  case. 

3.  That  this  order  shall  become  effective  on  November  12,  1999. 

4.  That  this  case  may  be  closed  on  November  15,  1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 
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In  the  Matter  of  a  Review  of  the  Technical  and  Financial  Provision- 
ing of  Calling  Scopes  in  a  Competitive  Environment.* 


Case  No.  TW-98-356 
Decided  November  2,  1999 


Telecommunications  §1.  The  Commission  found  that  the  review  of  the  technical  and  financial 
provisioning  of  calling  scopes  in  a  competitive  market  could  be  concluded  because  of  the  changes 
in  the  telecommunications  industry  including  the  elimination  of  Community  Optional  Service, 
the  implementation  of  intraLATA  presubscription,  the  entry  into  the  competitive  local  exchange 
market  by  several  companies,  and  the  establishment  of  a  contested  case  to  examine  the 
Metropolitan  Calling  Area  service  (Case  No.  TO-99-483). 

ORDERCLOSINGCASE 

The  Commission  established  this  case  to  investigate  calling  scopes  in  a  competi- 
tive environment.  On  October 27, 1998,  the  parties  filedareporttitled,  "The  Technical 
and  Financial  Provisioning  of  Calling  Scopes  in  a  Competitive  Environment."  That 
report  was  compiled  from  information  gathered  by  the  parties,  their  cumulative 
knowledge,  and  through  a  series  of  public  hearings  held  at  various  locations  around 
the  state.  The  Commission  appreciates  the  time,  effort,  and  expertise  that  the  parties 
have  provided  in  preparing  this  report. 

Since  the  case  was  established,  the  telecommunications  industry  within  the  state 
of  Missouri  has  continued  to  change.  For  example.  Community  Optional  Service  has 
been  eliminated,  intraLATA  presubscription  is  being  implemented,  numerous  com- 
petitive local  exchange  companies  have  entered  the  market,  and  a  contested  case  has 
begun  to  examine  the  Metropolitan  Calling  Area  service  (Case  No.  TO-99-483). 
Therefore,  the  Commission  finds  that  this  investigation  should  be  concluded  and  this 
case  may  now  be  closed. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  report  of  the  parties  is  accepted. 

2.  That  the  investigation  into  calling  scopes  in  a  competitive  environment  is  concluded. 

3.  That  this  order  shall  become  effective  on  November  16, 1999. 

4.  That  this  case  may  be  closed  on  November  17, 1999. 


See  page  161,  Volume  7  MPSC  3d  for  another  order  in  this  case. 


400 


Mro-MISSOURI  TELEPHONE 


8  Mo.  P.S.C.  3d 

Nancy  Dippell,  Senior  Regulatory  Law  Judge,  by  delegation  of  authority 
pursuantto4CSR240-2.120(l)(November30, 1995)  and  Section  386.240,RSMo  1994. 


In  the  Matter  of  the  Joint  Application  of  Mid-Missouri  Holding 
Corp.,  a  Delaware  Corporation,  and  Mid-Missouri  Telephone 
Company  a  Missouri  Corporation,  for  an  Order  Authorizing : 
1)  Mid-Missouri  Holding  Corp.  to  Purchase  or  Acquire,  Take  or 
Hold  All  of  the  Issued  and  Outstanding  Capital  Stock  of  Mid- 
Missouri  Telephone  Company,  and  2)  for  Mid-Missouri  Tele- 
phone Company  to  Execute  a  Deed  of  Trust,  Security  Agree- 
ment and  Financing  Statement  to  Secure  a  Loan  to  Complete  the 
Transaction. 


Case  No.  TF-99-578 
Decided  November  4,  1999 


Security  Issues  §  69.  The  Commission  approved  a  stock  purchase  agreement  for  all  the  stock 
of  public  utility  company  by  a  holding  company  and  a  pledge  of  the  stock  and  property  of  the 
public  utility  to  secure  financing  obtained  by  the  holding  company  for  the  stock  purchase 
agreement. 


ORDERAPPROVINGSALEOFSTOCKANDFINANCING 


On  May  27, 1999,  the  Mid-Missouri  Holding  Corp.  (MMH)  and  Mid-Missouri 
Telephone  Company  (Mid-Missouri),  and  certain  individuals  and  trustees  (collec- 
tively the  "Applicants"),  filed  their  joint  application  for  authority  to  carry  out  their 
agreement  and  in  particular  requesting  the  Commission's  Order:  1)  authorizing  MMH 
and  Mid-Missouri  to  enter  into  and  perform  their  obligations  under  a  stock  purchase 
agreement;  2)  authorizing  MMH  to  purchase  all  of  the  currently  issued  and  outstand- 
ing common  stock  of  Mid-Missouri;  and  3)  authorizing  Mid-Missouri  to  execute  and 
deUver  a  Deed  of  Trust,  Security  Agreement  and  Financing  Statement  related  to  the 
financing  of  the  purchase  price. 

Applicants  also  filed  a  motion  for  a  protective  order  seeking  to  protect  confiden- 
tial and  proprietary  information,  including  documents  containing  the  purchase  price 
of  the  stock  and  non-public  financial  information.  The  Conmiission  granted  a 
protective  order  on  June  9, 1999. 
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The  Commission  also  issued  a  A^oriceo/De/i'dency  on  June  9, 1999,  requesting 
additional  information  to  be  provided  by  the  Applicants.  On  June  17,  1999,  the 
Applicants  filed  Iheii  Response  of  Joint  Applicants  to  Notice  of  Deficiency  in  which 
they  provided  the  additional  information. 

Also,  on  June  9, 1999,  the  Commission  issued  an  Order  Directing  Notice.  The 
Records  Department  of  the  Commission  was  directed  to  send  notice  of  the  application 
to  interested  government  officials  and  Mid-Missouri  was  directed  to  provide  direct 
notice  to  its  customers.  Mid-Missouri  filed  aNotice  of  Compliance  on  July  15,1 999, 
that  included  a  certification  and  copy  of  the  notice  given  by  Mid-Missouri. 

OnSeptember  24, 1999,  the  Conomission'sStaffcompletedits  investigation  of  the 
proposed  sale  of  stock  and  financing  and  filed  its  memorandum  reconmiending 
approval  of  the  application. 

After  reviewing  the  application  and  Staff  memorandum,  the  Commission  deter- 
mined a  hearing  would  be  required  and  issued  its  Order  Scheduling  Hearing  on 
October  8, 1999.  Mid-Missouri  requested  that  the  hearing  originally  scheduled  and 
noticed  for  October  27, 1999,  be  rescheduled  to  October28, 1999.  This  request  was 
granted  by  the  Commission  on  October  26, 1 999.  Ahearing  was  held  on  October  28, 
1999,  with  all  interested  parties  in  attendance. 

Mid-Missouri  is  a  pubhc  utiUty  engaged  in  the  business  of  providing  telecom- 
munications service  to  approximately  3,900  customers  in  twelve  exchanges  located 
in  portions  of  five  Missouri  counties.  Mid-Missouri  was  incorporated  under  the 
name  Marshall  Junction  Telephone  Company  on  May  18,  1928,  in  the  State  of 
Missouri.  The  name  of  the  corporation  was  changed  to  Mid-Missouri  Telephone 
Company  by  amendment  to  the  Articles  of  Incorporation  filed  with  the  Missouri 
Secretary  of  State  on  November  22,  1932.  Mid-Missouri,  prior  to  the  matters 
presented  in  the  pending  application,  was  a  family-owned  corporation. 

MMH  is  a  Delaware  corporation,  with  its  principal  office  in  New  York,  New  York. 
MMHisownedbyCEA  Capital  Partners  USA,  L.P.,aDelawarehmited partnership, 
andCEA  Capital  Partners  USA  CI,  L.P.,  aCayman  Islands  limitedpartnership(CEA 
Capital).  CEA  Capital  is  a  private  equity  investment  fund  that  has  previously  made 
investments  in  various  telecommunications  and  media  companies,  including  rural 
telephone  companies  similar  in  size  to  Mid-Missouri. 

MMH  was  formed,  among  other  things,  to  purchase  the  issued  and  outstanding 
stock  of  Mid-Missouri.  To  facihtate  the  purchase,  MMH  will  borrow  certain  sums 
from  CoBank.  As  partial  security  for  the  loan  MMH  will  execute  and  deliver  a  Pledge 
Agreement  and  Assignment  of  Stock  to  the  bank  and  Mid-Missouri  will  execute  and 
dehver  a  Deed  of  Trust  Security  Agreement  and  Financing  Statement. 
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The  Applicants  stated  that  because  the  financing  involved  a  loan  to  MMH  and 
not  to  Mid-Missouri,  adjustments  would  not  be  required  to  the  financial  statements 
of  Mid-Missouri.  Applicants  also  stated  that  no  fees  would  be  due  the  Commission 
underSection  386.300,  RSMo  1994' . 

The  Applicants  also  stated  that  there  will  be  no  impact  from  the  sale  of  the  stock 
of  Mid-Missouri  on  the  tax  revenues  of  the  political  subdivisions  in  which  any 
structures,  facilities  or  equipment  of  the  companies  involved  are  located. 

The  Applicants  stated  that  the  proposed  acquisition  of  the  stock  of  Mid-Missouri 
is  not  detrimental  to  the  public  interest.  The  Applicants  stated  that:  Mid-Missouri 
will  continue  to  do  business  under  the  same  name  and  in  much  the  same  manner  as 
it  does  currently;  there  will  be  no  change  in  rates  or  methods  of  operation  as  a  result 
of  the  stock  acquisition;  the  present  manager  and  employees  will  be  retained;  and 
Mid-Missouri' s  managerial  abilities  will  be  combined  with  the  telecommunications 
expertise  of  the  principals  of  MMH  in  order  to  effectively  provide  efficient  and 
affordable  service  to  the  Mid-Missouri  customers. 

Staff  indicated  that  with  respect  to  the  financing,  its  recommendation  for  approval 
was  based  on  the  projected  cash  flow  of  MMH  and  not  the  ability  of  Mid-Missouri 
to  support  the  debt.  Staff  noted  that  MMH  is  generating  significant  cash  flows  from 
its  operations  to  meet  the  covenants  of  its  loan  on  a  cash  flow  basis.  Staff  believes 
that  financial  resources  necessary  to  operate  the  local  telephone  company  will 
continue  to  be  available  to  Mid-Missouri. 

Staff  also  indicated  that  no  change  will  occur  in  the  local  operations  of 
Mid-Missouri,  existing  management  and  craft  groups  would  be  retained,  and  that 
there  will  be  no  restatement  or  adjustment  of  Mid-Missouri' s  financial  statements  for 
regulatory  or  rate-making  purposes.  Organizational  costs  related  to  the  transaction 
will  be  recorded  on  the  books  of  MMH,  and  will  not  affect  rates. 

Staff  also  believes,  based  on  its  investigation,  that  Mid-Missouri's  level  of 
service  will  be  maintained,  modernization  plans  will  continue,  and  that  no  harm  to  the 
quaUty  of  service  for  Mid-Missouri' s  customers  will  result. 


'  Statutory  references  are  to  the  Revised  Statutes  of  Missouri  1994,  unless  noted  otherwise. 
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Information  and  testimony  presented  at  the  hearing  in  this  matter  on  October  28, 
1999,  made  it  clear  that  revenues  from  Mid-Missouri's  non-regulated  cellular 
business  are  significant  and  increasing  and  provide  substantial  support  for  the 
transaction.  Total  revenues  for  Mid-Missouri  provide  significant  cash  flows  that  will 
be  available  through  dividends  to  MMH  to  service  the  debt  associated  with  the 
financing  presented  in  this  case. 

The  Commission  has  reviewed  the  application  as  supplemented.  Staff  s  recom- 
mendation and  the  information  and  testimony  presented  at  the  hearing  in  this  case. 
The  Commission  finds  that  the  proposed  sale  of  stock  and  financing  as  presented 
by  the  Applicants  will  have  no  adverse  impact  on  the  Missouri  customers  of 
Mid-Missouri.  The  Commission  finds  that  the  transaction  is  not  detrimental  to  the 
public  interest  and  should  be  approved. 

ITISTHEREFOREORDERED: 

1.  That  the  sale  of  stock  as  presented  in  the  joint  application  of  Mid-Missouri 
Telephone  Company,  Mid-Missouri  Holding  Corp.,  and  certain  individuals  and  trustees,  filed 
on  May  27,  1999,  and  supplemented  on  June  17,  1999,  is  approved. 

2.  That  Mid-Missouri  Telephone  Company  is  authorized  to  execute  and  deliver  a 
Deed  of  Trust,  Security  Agreement  and  Financing  Statement,  as  presented  in  the  joint 
application,  as  supplemented. 

3.  That  Mid-Missouri  Telephone  Company  shall  file  a  notification  with  the  Commis- 
sion no  later  than  ten  days  after  the  closing  date  of  the  transaction  authorized  by  this  order. 

4.  That  this  order  shall  become  effective  on  November  16,  1999. 

Lumpe,  Ch.,  Drainer,  Murray,  andSchemenauer,  CC,  concur. 

Crumpton,  C,  absent. 
Thornburg,  Regulatory  Law  Judge 
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In  the  Matter  of  the  Application  of  Ozarli  Shores  Water  Company 
for  Permission,  Approval,  and  a  Certificate  of  Public  C  o  n  - 
venience  and  Necessity  Authorizing  It  to  Construct,  Install, 
Own,  Operate,  Control,  Manage  and  Maintain  a  Water  and 
Sewer  System  for  the  Public  at  Summerhaven  Condominiums  in 
Miller  County  and  a  Water  System  for  the  Public  in  the  Perdue 
Development  in  Camden  County. 


Case  No.  WA-99-99 
Decided  November  16,  1999 


Water  §2.  The  Commission  vacated  an  earlier  order  dismissing  the  case  for  failure  to  prosecute, 
and  granted  a  certificate  of  convenience  and  necessity  piffsuant  to  a  unanimous  stipulation  and 
agreement. 

ORDERAPPROWGSECONDSTIPULATIONAND  AGREEMENT 

On  September9, 1998,  Ozark  Shores  WaterCompany  (Ozark)  filed  an  application 
withtheCommissionpursuantto  Section  393. 170,  RSMo  1994,  aiid4CSR-240-2.060 
requesting  the  Commission  grant  it  a  certificate  of  convenience  and  necessity  to 
provide  (a)  regulated  metered  water  service  in  an  area  known  as  the  Perdue 
Development  adjacent  to  its  currently  certificated  area  on  Horseshoe  Bend  in 
Camden  County  and  (b)  regulated  flat  rate  water  service  and  sewer  service  to  a 
condominium  complex  known  as  Summerhaven  Condominiums  in  Miller  County.  On 
December 29, 1998,  Summerhaven  Condominium  Owners  Association  (the  Associa- 
tion) and  Waterserv,  Inc.  (Waterserv)  were  allowed  to  intervene. 

On  April  21 , 1999,  the  parties  filed  a  nonunanimous  Stipulation  and  Agreement 
(the  first  stipulation).  The  first  stipulation  was  nonunanimous  because  Waterserv 
did  not  sign  it.  However,  on  April  22,  Waterserv  filed  a  letter  in  which  it  stated  that 
it  would  not  request  a  hearing,  and  in  fact  no  party  requested  a  hearing  within  the 
time  allowed  by  4  CSR  240-2. 115,  and  the  Coimnission  treated  the  first  stipulation  as 
unanimous. 

The  first  stipulation  reflected  the  parties'  agreement  that  the  Commission  should 
expeditiously  grant  Ozark  a  certificate  of  convenience  and  necessity  for  the  Perdue 
Development,  and  authorize  it  to  file  tariffs  adding  that  area  to  its  service  territory. 
The  Commission  approved  the  first  stipulation  in  an  order  issued  May  15,  1999. 

On  November 2, 1 999,  the  parties  filed  a  Unanimous  Stipulation  and  Agreement 
(the  second  stipulation).  The  second  stipulation  reflects  the  parties'  agreement  that 
the  Commission  should:  A)  grant  Ozark  a  certificate  of  convenience  and  necessity 
to  provide  water  and  sewer  service  at  the  Summerhaven  Condominiums;  B)  authorize 
it  to  file  tariffs  adding  that  area  to  its  service  territory,  setting  rates,  and  establishing 


OZARK  SHORES  WATER  CO.  405 

8  Mo.  P.S.C.  3d 


rules  and  regulations;  and  C)  order  Ozark  to  use  agreed  upon  depreciation  rates. 
Pursuant  to  Section  536.060,  RSMo  1994,  the  Commission  may  accept  the  second 
stipulation  as  a  resolution  of  the  issues.  The  Commission  has  reviewed  the  second 
stipulation  and  verified  application  and  finds  the  second  stipulation  to  be  reasonable 
and  in  the  public  interest  and  will,  therefore,  approve  it. 

On  October  5,  1999,  the  Commission  issued  an  order  dismissing  this  case  for 
failure  to  prosecute  pursuant  to  4  CSR  240-2. 116.  That  order  has  not  yet  become 
effective,  and  in  light  of  subsequent  events,  the  Commission  will  vacate  it. 
IT  IS  THEREFORE  ORDERED: 

1.  That  the  Unanimous  Stipulation  and  Agreement,  Attachment  A  to  this  order,  is 
hereby  approved. 

2.  That  Ozark  Shores  Water  Company  is  granted  a  certificate  of  public  convenience 
and  necessity  to  construct,  install,  own,  operate,  control,  manage  and  maintain  water  and  sewer 
facilities  and  to  render  water  and  scwcr  service  to  a  condominium  complex  known  as 
Surmnerhaven  Condominiums  in  Miller  County  as  described  by  the  map  and  metes  and  bounds 
description  attached  to  its  application  filed  on  September  9, 1998. 

3.  That  the  certificate  of  convenience  and  necessity  referenced  in  ordered  paragraph 
2  shall  become  effective  simultaneously  with  the  effective  date  of  the  tariff  sheets  required 
to  be  filed  and  approved  pursuant  to  ordered  paragraph  4. 

4.  That  Ozark  Shores  Water  Company  shall,  within  30  days  of  the  effective  date  of 
this  order,  file  with  the  Commission  tariff  sheets  to  reflect  the  additional  service  area  granted 
herein,  to  reflect  the  stipulated  rates,  and  to  estabUsh  rules  and  regulations. 

5.  That  nothing  in  this  order  shall  be  considered  a  finding  by  the  Commission  of  the 
reasonableness  of  the  expenditures  herein  involved,  nor  of  the  value  for  ratemaking  purposes 
of  the  properties  herein  involved,  nor  as  an  acquiescence  in  the  value  placed  on  said  property. 

6.  That  the  Commission  reserves  the  right  to  consider  the  ratemaking  treatment  to  be 
afforded  the  properties  herein  involved,  and  the  resulting  cost  of  capital,  in  any  later 
proceeding. 

7.  That  the  Order  Dismissing  Case  issued  on  October  5, 1999,  is  vacated. 

8.  That  this  order  shall  become  effective  on  November  30, 1999 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Mills,  Deputy  Chief  Regulatory  Law  Judge 


Editor's  Note:  The  Stipulation  and  Agreement  in  this  case  has  not  been  pub- 
lished .  If  needed ,  this  document  is  available  in  the  official  case  files  of  the  Missouri 
Public  Service  Commission. 
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In  the  Matter  of  the  Application  of  Southwestern  Bell  Telephone 
Company  for  Authority  to  Transfer  Certain  Assets  to  SBCS 
Switches,  Inc.* 


Case  No.  TM-2000-219 
Decided  November  16,  1999 


Telecommunications  §4.  The  Commission  approved  a  teleplione  company's  application  for 
authority  to  transfer  certain  assets  to  a  wholly  owned  subsidiary. 

ORDER  APPROVINGAPPUCATIONTO  TRANSFER  ASSETS 

Southwestern  Bell  Telephone  Company  (S  WBT)  filed  an  appUcation  on  Septem- 
ber 7, 1999,  for  authority  to  transfer  certain  assets  to  SBCS  Switches,  Inc.  (Switches, 
Inc.).  Switches,  Inc.  is  a  Delaware  corporation  and  is  a  wholly  owned  subsidiary  of 
S  WBT.  Once  the  proposed  transfer  takes  place,  S  WBT  will  distribute  all  of  its  stock 
in  Switches,  Inc.  to  S  WBT' s  parent  corporation,  SBC  Communications,  Inc.  (SBC). 
Thereafter  SBC  will  merge  Switches,  Inc.  into  SBC  Services,  Inc.  (Services,  Inc.),  with 
Services,  Inc.  being  the  surviving  entity.  Services,  Inc.  will  utiUze  the  assets  that  are 
the  subject  of  SWBT's  application,  along  with  other  assets,  to  provide  centraUzed 
administrative  support  services  to  SWBT  and  other  SBC  subsidiaries. 

On  September  7,  SWBT  filed  a  motion  requesting  expedited  review  and  approval 
of  its  application.  SWBT  requested  that  its  application  be  approved  by  December  1 , 
in  order  that  SBC  Services  can  begin  providing  services  on  January  1, 2000.  In  order 
to  comply  with  S  WBT' s  request  for  expedited  consideration,  the  Connmission  issued 
an  order  on  September  21 ,  directing  the  Staff  of  the  Public  Service  Commission  (Staff) 
to  file,  no  later  than  November  10,  arecommendation  regarding  SWBT' s  application. 
That  order  also  provided  that  the  Office  of  the  PubUc  Counsel  (PubUc  Counsel)  might 
also  file  its  recommendations  regarding  the  application  on  November  10. 

On  October  15,  Staff  filed  a  memorandum  indicating  that  it  had  no  objection  to 
the  proposed  transaction  and  reconmiending  approval  of  the  application.  On 
October  21,  the  Commission  issued  an  Order  Approving  Application  to  Transfer 
Assets.  That  order  had  an  effective  date  of  November  2.  On  October  25,  Public 
Counsel  timely  filed  a  Motion  for  Rehearing.  Public  Counsel' s  motion  pointed  out 
that  the  Commission  had  acted  to  approve  the  application  without  allowing  Public 
Counsel  an  opportunity  to  comment  on  the  application  as  it  was  allowed  to  do  by  the 
Connmission' s  order  of  September  21. 


*Please  note  that  the  Commission  originally  issued  an  order  approving  the  transfer  of  assets 
on  October  2 1 , 1 999  which  was  reflected  in  the  Publications  Minutes  of  November  1 8 , 1 999 . 
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On  October  28,  after  considering  Public  Counsel's  motion,  the  Commission 
issued  an  Order  Granting  Motion  for  Rehearing.  That  order  set  aside  the  Commission' s 
Order  Approving  Application  to  Transfer  Assets  and  allowed  Public  Counsel  until 
November  5 ,  to  file  its  recommendations  regarding  S  WBT' s  application.  S  WBT  and 
Staff  were  allowed  until  November  12,  to  respond  to  Public  Counsel' s  comments  if 
they  wished  to  do  so. 

On  November  5,  Public  Counsel  filed  a  letter  in  which  it  indicated  that  it  has 
decided  not  to  file  any  conoments  in  this  case  and  takes  no  position  with  regard  to 
SWBT's  application. 

The  Commission  has  reviewed  the  application,  the  accompanying  documenta- 
tion, and  Staff's  recommendation  and  finds  that  the  proposed  transfer  of  assets  will 
have  no  adverse  impact  on  the  Missouri  customers  of  S  WBT.  The  Commission  finds 
that  the  transaction  is  not  detrimental  to  the  public  interest  and  should  be  approved. 

ITISTHEREFOREORDERED: 

1.  That  the  Application  of  Southwestern  Bell  Telephone  Company  for  Authority  to 
Transfer  Certain  Assets  to  SBCS  Switches,  Inc.  is  approved. 

2.  That  this  order  shall  become  effective  on  November  30, 1999. 

3.  That  this  case  may  be  closed  on  December  1, 1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  andDrainer,  CC,  concur 
Woodruff,  Regulatory  Law  Judge 


In  the  Matter  of  the  Investigation  into  the  Class  Cost  of  Service  and 
Rate  Design  for  Union  Electric  Company. 


Case  No.  EO-96-15 
Decided  November  18,  1999 


Electric  §§1,  9.  Evidence,  Practice  and  Procedure  §8.  Rates  §119.  The  Commission 
approved  a  nonunanimous  stipulation  and  agreement  submitted  by  the  parties  which  resolves  all 
uncontested  issues,  not  including  the  issue  involving  residential  seasonal  differentials  and  Rider 
E  supplementary  services,  when  no  party  requested  a  hearing  on  those  uncontested  issues. 
Electric  §1.  Evidence,  Practice  and  Procedure  §§4,  26.  Rates  §119.  Because  Intervener 
Laclede  is  requesting  a  change  in  the  rate  design  previously  found  just  and  reasonable  by  the 
Commission,  Laclede  bears  the  burden  of  proof  that  the  present  residential  seasonal  differential 
is  not  just  and  reasonable,  and  that  the  proposed  rates  or  rate  design  is  just  and  reasonable. 
Electric  §§1,  9.  Rates  §119.  The  Commission  denied  Intervenor  Laclede's  request  to  open  a 
new  case  to  investigate  Union  Electric' s  Rider  E  supplementary  service  tariff  because  Laclede  made 
no  specific  allegation  of  harm  or  proposal  to  change  it  tariff  addressing  Rider  E  Supplementary 
service  and  that  same  issue  had  recently  been  addressed  in  a  complaint  filed  previously  by  Trigen- 
St.  Louis. 
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REPORT  ANDORDER 

I.  Procedural  History 

This  case  was  established  pursuant  to  the  Commission's  order  in  ER-95-41 1  to 
investigate  the  class  cost  of  service  and  rate  design  of  Union  Electric  Company  d/ 
b/a  AmerenUE  (UE  or  AmerenUE).  The  Commission' s  order  in  Case  No.  ER-95-41 1 
made  all  parties  in  that  case  parties  in  this  case.  The  parties  to  Case  No.  ER-95-411 
included: 

Missouri  Public  Service  Commission  Staff  (Staff) 

Office  of  the  Public  Counsel  (Public  Counsel) 

Union  Electric  Company  d/b/a  AmerenUE 

Monsanto  Company' 

McDonnell  Douglas  Corporation 

Anheuser-Busch,  Inc. 

MEMC  Electronic  Materials 

Barnes  and  Jewish  Hospitals^ 

Emerson  Electric  Company 

Ford  Motor  Company 

Holnam,  Inc. 

Hussmann  Refrigeration  Company 
ISP  Minerals 

River  Cement  Company  (formerly  known  as  RC  Cement  Company) 
Asarco  Inc. 

The  Doe  Run  Company 

Cominco  American 

Missouri  Retailers  Association 

UtiliCorp  United  Inc .  d/b/a  Missouri  Public  Service  (UtiliCorp) 

In  Case  No.  EO-96-15, intervention  was  granted  onDecember29, 1995,  January 
25, 1999,  and  April  26, 1999,  to  the  following  additional  parties: 
Trigen-St.  Louis  Energy  Corporation  (Trigen-St.  Louis) 
Laclede  Gas  Company  (Laclede) 


'  Group  of  Industrial  Intervenors  known  as  and  hereinafter  referred  to  as  Missouri  Industrial 
Energy  Consumers  (MIEC)  includes  Monsanto  Company,  Anheuser-Busch,  Inc.,  MEMC 
Electronic  Materials,  Ford  Motor  Company,  Holnam,  Inc.,  Hussmann  Refrigeration  Com- 
pany, ISP  Minerals,  Adam's  Mark  Hotel,  Alcoa  Foil  Products  (Alumax,  Inc.),  The  Boeing 
Company,  General  Motors  Corporation,  Mallinckrodt,  Inc.,  Procter  &  Gamble,  Manufactur- 
ing Company  and  Ralston  Purina  Company. 

^  Group  of  Industrial  Intervenors  known  as  and  hereinafter  referred  to  as  Missouri  Energy 
Group  (MEG)  includes  Barnes- Jewish  Hospital,  River  Cement  Company  and  Emerson 
Electric  Company. 
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Friendship  Village  of  South  County' 

Friendship  Village  of  West  County 

Tesson  Heights  Enterprises 

Village  North 

Cardinal  Ritter  Institute 

Orchard  House  Partnership 

State  of  Missouri  -  Attorney  General' s  Office 

Adam' s  Mark  Hotel  (a.k.a.  HBE,  Incorporated) 

Alcoa  Foil  Products  (a.k.a.  Alumax,  Inc.) 

General  Motors  Corporation 

Mallinckrodt,  Inc. 

Procter  &  Gamble  Manufacturing  Company 
Ralston  Purina  Company 

The  Boeing  Company  was  substituted  as  a  successor  party  for  its  predecessor, 
McDonnell  Douglas,  on  April  26, 1 999. 

On  October 27, 1 997,  Staff  of  the  Missouri  Public  Service  Commission  (Staff)  filed 
a  Status  Report  as  requested  by  the  Commission.  Staff  indicated  that  the  parties  had 
been  collecting  and  preparing  data  necessary  for  the  parties  to  perform  class  cost  of 
service  and  rate  design  analyses.  Staff  also  stated  that  it  believed  that  evidentiary 
hearings  could  be  scheduled  in  the  summer  of  1 998  and  requested  that  the  Commis- 
sion order  an  early  prehearing  conference  for  November  24, 1 997 .  On  October  29,  the 
Commission  issued  its  order  scheduling  the  early  prehearing  conference  on  Novem- 
ber 24  and  requiring  the  parties  to  file  a  recommended  procedural  schedule  or 
stipulation  and  agreement  no  later  than  December  1 5 .  The  early  prehearing  confer- 
ence was  held  on  November  24  for  the  purpose  of  establishing  aproposed  procedural 
schedule  but  no  matters  were  addressed  on  the  record.  On  December  15,  1997,  the 
parties  submitted  a  proposed  procedural  schedule.  In  addition  to  the  exchange  of 
evidence,  prehearing/settlement  conference,  hearing  memorandums,  and  the  evi- 
dentiary hearing  schedule,  the  parties  noted  that  they  had  informally  agreed  to 
exchange  data  and  hold  technical  conferences  on  several  dates  prior  to  the  filing  of 
direct  testimony.  The  Commission  adopted  the  proposed  procedural  schedule 
setting  the  evidentiary  hearing  for  September  28  through  October  2, 1998. 

On  July  16, 1998,  Staff  filed  a  request  for  suspension  of  the  procedural  schedule. 
In  its  request.  Staff  noted  that  Public  Counsel,  AmerenUE,  and  several  of  the 
intervenors  had  met  on  July  13,  1998,  to  discuss  the  status  of  the  case  and 


^  Group  of  Industrial  Intervenors  known  as  and  hereinafter  referred  to  as  Retirement  Facilities 

Coalition  includes  Friendship  Village  of  South  County,  Friendship  Village  of  West  County, 
Tesson  Heights  Enterprises,  Village  North,  Cardinal  Ritter  Institute  and  Orchard  House 
Partnership. 
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exchange  information  necessary  to  file  testimony.  Staff  also  stated  that  the  parties 
had  agreed  that  another  technical  conference  would  be  scheduled  on  August  1 0,  and 
that  the  fiUng  of  direct  testimony  by  the  scheduled  date,  July  31,  could  not  be 
accomplished.  Staff  stated  that  the  parties  would  file  an  amended  schedule  by 
August  1 7  when  they  would  have  a  better  idea  of  the  information  available  and  work 
remaining.  On  July  30,  the  Commission  suspended  the  procedural  schedule  as 
requested  and  ordered  the  parties  to  file  a  proposed  procedural  schedule  by  August 
17.  AmerenUE  filed  aproposed  procedural  schedule  on  August  14.  AmerenUE  stated 
that  the  parties  present  at  the  August  1 0  technical  conference  either  agreed  to  or  did 
not  object  to  the  proposed  procedural  schedule.  The  Commission  adopted  this 
proposed  procedural  on  September  1. 

On  February  5,  1999,  the  parties  filed  a  joint  motion  to  amend  the  procedural 
schedule  permitting  simultaneous  filing  of  direct  testimony  regarding  class  cost  of 
service  by  February  14  and  simultaneous  fihng  of  direct  testimony  regarding  rate 
design  by  March  4.  Similarly,  the  parties  recommended  that  the  rebuttal  testimony 
be  simultaneously  filed  for  class  cost  of  service  by  March  19,  and  that  rebuttal 
testimony  be  simultaneously  filed  for  rate  design  by  March  24.  The  Commission 
adopted  these  proposed  amendments  to  the  procedural  schedule  as  requested. 

A  prehearing  conference  was  held  on  March  29.  On  April  26,  the  evidentiary 
hearing  was  convened  and  the  following  pending  motions  were  addressed.  MIEC  s 
motion  to  strike  the  rebuttal  testimony  of  James  C.  Watkins  on  rate  design, 
specifically  on  the  issues  of  interruptible  power  and  Rider  E  issues  was  filed  on  April 
12.  The  Commission,  after  reviewing  the  motion  and  the  responsive  pleadings, 
deniedMIEC's  motion  to  strike.  OnApril  15,RichardS.Brownlee,in,filedamotion 
to  withdraw  on  behalf  of  his  client  Cominco  American  withdrawing  as  a  party  from 
this  proceeding.  The  Commission  granted  leave  to  withdraw.  OnApril  16,  Staff  filed 
a  motion  for  leave  to  late  file  the  hearing  memorandum,  which  was  due  on  April  15 . 
Staff's  motion  for  leave  was  granted. 

After  entries  of  appearance  and  preliminary  matters,  the  parties  requested 
additional  time  to  complete  negotiations,  as  they  believed  that  they  were  near  a 
settlement  of  the  issues  in  this  case.  On  April  27,  the  hearing  reconvened  and  the 
parties  notified  the  Commission  that  a  Stipulation  and  Agreement  had  been  reached 
on  all  issues  except  the  residential  seasonal  differential  and  Rider  E  issues.  The 
parties  agreed  that  Laclede  Gas  Company  (Laclede)  should  be  permitted  to  cross- 
examine  the  witnesses  giving  testimony  regarding  residential  seasonal  differential 
and  Rider  E  in  this  hearing.  In  exchange,  Laclede  agreed  that  it  would  waive  any 
hearing  in  regard  to  the  Nonunanimous  Stipulation  and  Agreement  that  would  be 
filed  by  the  signatory  parties  memorializing  their  Stipulation  and  Agreement  in 
principle.  The  Conrniission  ordered  the  evidentiary  hearing  on  the  issues  of 
residential  seasonal  differential  and  Rider  E  held  on  April  29. 

On  May  3,  the  signatory  parties  filed  the  Nonunanimous  Stipulation  and 
Agreement.  On  May  4,  Laclede  filed  its  waiver  of  its  right  to  a  hearing  pursuant  to 
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4CSR240-2.1 15(3)regardingnonunanimous  stipulations  and  agreements.  OnMay 
5,  the  Commission  notified  the  parties  of  a  hearing  scheduled  May  12  for  the  formal 
presentation  of  the  Stipulation  and  Agreement.  On  May  1 1 ,  Staff  filed  its  memoran- 
dum explaining  the  basis  upon  which  it  entered  into  the  Stipulation  and  Agreement. 
On  May  11,  the  Commission  directed  the  parties  to  prepare  and  present  specific 
testimony  or  evidence  regarding  the  Stipulation  and  Agreement  at  the  hearing  on 
May  12.  On  May  12,  the  formal  presentation  of  the  Stipulation  and  Agreement  was 
held  in  an  evidentiary  hearing  before  the  Commission. 

nXate-FQedExhibits 

At  the  hearing  on  April  29,  the  Commission  admitted  into  evidence  Exhibits  1 
through  36.  Also  marked  but  not  received  into  evidence  were  Exhibits  37  and  38. 
Exhibits  37  and  38  were  taken  as  an  offer  of  proof,  pursuant  to  4  CSR  240-2. 1 30(3). 
Exhibits  39  and  40  were  admitted  into  the  record  at  the  May  12  hearing. 

On  May  24,  AmerenUE  filed  its  late-filed  Exhibit  No.  41  entitled  "Proof  of 
Residential  Rate  Revenue  and  Bill  Distributions ."  On  June  1 1 ,  the  Office  of  the  PubUc 
Counsel  (Public  Counsel)  filed  its  version  of  Exhibit  No.  40  entitled  "Distribution  of 
Revenues  Among  Customer  Classes"  pursuant  to  the  Commission's  request  at 
hearing.  PubUc  Counsel' s  late-filed  exhibit  will  be  marked  as  Exhibit  No.  42.  On  June 
25,  MIEC  filed  a  late-filed  exhibit  entitled  "Revenue  Requirement  Shares"  pursuant 
to  the  Commission' s  request  athearing.  This  exhibit  shall  be  marked  Exhibit  No.  43 . 
No  objections  were  received  to  the  admission  of  late-filed  Exhibits  41, 42,  or  43. 
Therefore,  the  Conomission  shall  admit  late-filed  Exhibit  Nos.  4 1 , 42,  and  43  into  the 
record. 

in.  Stipulation  and  Agreement 

The  signatory  parties  filed  their  Nonunanimous  Stipulation  and  Agreement  on 
May  3, 1999.  The  signatory  parties  include  AmerenUE,  Asarco  Inc.,  The  Doe  Run 
Company,  Utilicorp  United  d/b/a  Missouri  Public  Service,  Trigen-St.  Louis  Energy 
Corporation,  Retirement  Facilities  Coalition,  Pubhc  Counsel,  Missouri  Industrial 
Energy  Consumers,  Missouri  Retailers  Association,  the  State  of  Missouri  by  and 
through  the  Attorney  General,  Missouri  Energy  Group,  and  the  Staff.  The  Stipulation 
and  Agreement  resolves  all  issues  among  the  parties  except  the  residential  seasonal 
differential  and  the  Rider  E  issues.  Laclede  requested,  and  was  granted  a  hearing  on 
April  29  regarding  the  issues  of  residential  seasonal  differential  and  Rider  E.  On  May 
4,  Laclede  submitted  its  waiver  of  a  right  to  request  a  hearing  pursuant  to  4  CSR  240- 
2. 1 15(3)  on  all  other  issues.  Because  no  request  for  a  hearing  was  received  on  the 
Stipulation  and  Agreement  as  it  applies  to  all  other  issues  except  for  residential 
seasonal  differential  and  the  Rider  E  issues,  the  Stipulation  and  Agreement  as  to  all 
other  issues  may  be  considered  unanimous  pursuant  to  4  CSR  240-2. 1 15.  The  two 
remaining  contested  issues  will  be  discussed  in  Section  IV  of  this  Report  and  Order. 
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The  Stipulation  and  Agreement  provides  that  the  current  distribution  of  class 
revenue  requirements  shall  be  adjusted  by  reducing  the  class  revenue  requirements 
of  the  Staff  s  proposed  non-residential,  non-lighting  customer  classes  by  the  lesser 
of  $25,000,000,  or  the  total  revenue  reduction  ordered  in  Case  No.  EM-96- 1 49,  by  an 
equal  percentage  of  weather  normalized  current  rate  revenue.  The  Stipulation  and 
Agreement  also  provides  that  after  this  first  portion  of  the  reduction,  any  portion  of 
the  revenue  reduction  that  is  in  excess  of  $25,000,000  shall  be  distributed  to  all  non- 
hghting  classes  on  an  equal  percentage  basis.  This  reduction  will  be  applied  as  an 
equal  percentage  reduction  to  each  rate  component,  except  the  customer  charges, 
of  each  rate  schedule  after  making  the  rate  design  changes  as  agreed  to  in  the 
Stipulation  and  Agreement.  The  Stipulation  and  Agreement  specifically  indicates 
the  share  of  revenue  reduction  of  each  customer  class. 

The  Stipulation  and  Agreement  provides  that  the  present  residential  monthly 
customer  charge  of  $5.75  shall  be  increased  by  $1.50  to  $7.25,  with  the  revenue- 
offsetting  reduction  to  the  current  energy  charge  components.  The  signatory  parties 
agree  in  the  Stipulation  and  Agreement  that  there  will  be  no  changes  to  the  charges 
on  the  optional  Time-of-Day  rate.  The  signatory  parties  further  agree  that  the  small 
general  service  customer  charges  (for  both  single-phase  and  three-phase  service) 
shall  be  increased  by  $  1 .50  in  order  to  keep  the  level  of  the  customer  charge  the  same 
for  both  residential  and  single-phase  small  general  service  customers  and  to  keep  the 
three-phase  customer  charge  at  its  present  increment  above  the  single-phase 
customer  charge .  Again,  the  signatory  parties  agree  that  there  would  be  no  changes 
to  the  charges  on  the  optional  Time-of-Day  rate. 

The  Stipulation  and  Agreement  further  provides  that  the  large  primary  service 
customer  charge  will  be  kept  equal  to  the  small  primary  service  customer  charge  and 
that  any  adjustment  to  revenues  that  result  from  the  overall  rate  reduction  or  from 
a  change  in  the  customer  charge  will  be  made  by  applying  an  equal  percentage  change 
to  the  energy  charge  components.  The  signatory  parties  agree  that  the  adjustments 
to  revenues  from  reducing  the  Rider  B  credits  will  be  made  by  applying  an  equal 
percentage  change  to  the  demand  charge  components.  Further,  the  signatory  parties 
agree  that  corresponding  adjustments  would  be  made  to  the  Interruptible  Power  Rate 
to  maintain  present  relationship  between  the  Large  Primary  Service  Rate  and  the 
Interruptible  Power  Rate.  Again,  the  signatory  parties  agree  that  there  will  be  no 
change  in  the  optional  Time-of-Day  adjustments. 

The  Stipulation  and  Agreement  provides  that  the  company  and  Staff  will  jointly 
work  towards  designing  rates  that  will  reduce  the  current  primary/secondary  rate 
differential  between  the  large  general  service  rate  and  the  small  primary  service  rate 
under  specific  conditions.  The  Stipulation  and  Agreement  provides  that  the  present 
Rider  B  energy  credits  shall  be  eUminated  and  where  service  is  delivered  and  metered 
in  a  voltage  level  above  primary,  metered  demand  (kW),  and  energy  (kWh)  will  be 
reduced  by  the  Rider  C  adjustment  factor  of  0.68  percent  prior  to  billing.  Rider  B 
demand  credits  for  service  delivered  at  a  voltage  of  138,000  volts  or  higher  shall  be 
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decreased  to  $0.95  per  kW/month  and  for  service  delivered  at  a  voltage  of 34,500  or 
69,000  volts  shall  be  decreased  to  $0.8 1  per  kW/month. 

The  Stipulation  and  Agreement  provides  that  the  Interruptible  Power  Rate, 
presently  referred  to  as  service  classification  No.  1 0(M),  will  no  longer  be  available 
to  additional  customers  but  will  continue  to  be  available  to  current  interruptible 
customers  through  May  2000 billing  period.  Current  Interruptible  Power  Rate  1 0(M) 
customers  may  transfer  to  another  rate  or  the  voluntary  curtailment  rider  but  may  not 
thereafter  return  to  the  Interruptible  Power  Rate  1 0(M).  The  signatory  parties  agreed 
that  the  company  and  the  industrial  intervenors  will  enter  into  good  faith  discussions 
regarding  alternative  interruptible  rate  options.  The  signatory  parties  also  agreed 
that  no  party  to  this  agreement  will  object  on  procedural  grounds  to  an  application 
filed  by  any  other  party  to  initiate  a  case  for  consideration  by  the  Commission  of 
additional  alternative  rate  options  for  interruptible  customers  that  would  be  available 
no  earlier  than  June  1 ,  2000. 

UtiliCorp  and  Trigen-St.  Louis  are  signatories  to  this  agreement  but  the  Stipula- 
tion and  Agreement  indicated  that  neither  UtiliCorp  or  Trigen-St.  Louis  agree  nor 
disagree  with  the  terms  and  conditions  of  this  Stipulation  and  Agreement.  The 
Stipulation  and  Agreement  also  indicated  that  neither  UtiliCorp  or  Trigen-St.  Louis 
support  nor  oppose  the  adoption  by  the  Commission  of  the  terms  and  conditions 
agreed  to  by  the  other  parties  contained  in  this  Stipulation  and  Agreement.  Further, 
it  is  stated  in  the  Stipulation  and  Agreement  that  neither  UtiliCorp  nor  Trigen-St. 
Louis  request  a  hearing  with  respect  to  the  Nonunanimous  Stipulation  and  Agree- 
ment terms  and  conditions.  The  State  of  Missouri,  by  and  through  the  Attorney 
General' s  office,  is  not  a  signatory  to  the  Stipulation  and  Agreement  and  has  not  filed 
an  objection  to  the  Stipulation  and  Agreement.  The  Stipulation  and  Agreement  also 
stated  that  Laclede,  who  is  also  not  a  signatory  party,  has  indicated  that  it  has  no 
objection  to  the  terms  of  the  Stipulation  and  Agreement  as  they  relate  to  all  other 
issues  except  the  two  issues  specifically  contested. 

The  Commission  has  the  legal  authority  to  accept  a  stipulation  and  agreement 
as  offered  by  the  parties  as  a  resolution  of  the  issues  raised  in  this  case,  pursuant 
toSection536.060,RSMo(Cum.Supp.  1998).  Based  upon  the  Commission's  review 
of  the  applicable  law  and  the  Stipulation  and  Agreement  of  the  parties,  the  Cormnis- 
sion  concludes  that  the  Stipulation  and  Agreement  should  be  approved. 

IV.  Discussion  Of  Contested  Issues 
A.  Residential  Seasonal  Differential 

Residential  seasonal  differential  refers  to  the  residential  rate  for  electric  service, 
which  is  a  different  rate  in  different  seasons.  Union  Electric' s  present  residential  rate 
design  includes  a  single  energy  charge  for  all  energy  consumed  during  the  four 
summer  months  of  June  through  September  and  a  two-step  energy  charge  for  energy 
consumed  during  the  eight  winter  months  October  through  May.  During  the  winter 
months,  there  is  an  initial  energy  rate  for  consumption  up  to  750  kWh  per  month  that 
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is  referred  to  as  the  initial  block  rate.  Also  included  in  the  winter  months  is  a  second 
block  to  which  a  reduced  rate  is  applied  for  all  consumption  above  750  kWh  per 
month;  this  rate  is  referred  to  as  the  tail  block  rate.  The  summer/winter  tail  block 
differential  can  be  stated  as  a  ratio  that  expresses  the  difference  between  the  summer 
energy  charge  and  the  winter  tail  block  energy  charge  divided  by  the  winter  tail  block 
energy  charge.  AmerenUE' s  existing  summer/winter  tail  block  differential  is  calcu- 
lated as  foUows:  ($.08271  -$.03965)-!- .03965  =  108.6percent.Thisresidentialrate  was 
approved  by  the  Commission  as  being  just  and  reasonable  in  AmerenUE' s  most 
recentrate  design  case,  Case  No.  EO-87-175. 

Initially  in  its  application,  Union  Electric  proposed  to  increase  the  residential 
seasonal  differential.  As  part  of  the  Stipulation  and  Agreement,  AmerenUE  agreed 
with  all  other  signatory  parties  that  there  should  be  no  change  to  the  seasonal 
differential  and  the  residential  service  rate  1(M).  The  signatory  parties  also  agreed 
that  the  winter  tail  block  charge  should  continue  to  apply  to  consumption  in  excess 
of  750  kWh  per  month  during  the  eight  bilUng  months  of  October  through  May. 

Laclede  recommends  that  the  Commission  change  the  residential  seasonal 
differential  from  the  present  rates  to  the  rates  previously  ordered  by  the  Commission 
in  Case  Nos.  EO-85- 1 7  and  ER-85- 1 60.  Therefore,  Laclede  bears  the  burden  of  proof 
that  the  present  residential  seasonal  differential  is  no  longer  just  and  reasonable  and 
that  the  rates  proposed  by  Laclede  are  just  and  reasonable. 

In  support  of  its  position,  Laclede  offered  testimony  from  Michael  T.  CUne, 
manager  of  the  tariff  and  rate  administration  at  Laclede  Gas  Company,  and  from  Neal 
D.  Suess,  a  consulting  engineer  with  R.W.  Beck.  Mr.  Cline  testified  that  he  is 
reconamending  a  change  in  the  summer/winter  tail  block  differential,  which  he  say s 
should  be  indicative  of  the  relative  energy-related  cost  of  providing  residential 
services  to  customers  in  different  seasons.  Mr.  Cline  recommended  that  the 
residential  seasonal  differential  be  reduced  from  1 08 .6  to  75  percent  because  the  75 
percent  differential  was  previously  approved  by  the  Commission  in  an  order  it  issued 
onMarch29, 1985,  inCaseNos.EO-85-17andER-85-160.  Mr.  Cline  also  testified  that 
the  winter  tail  block  charge  should  only  apply  to  consumption  over  1,000  kWh. 

In  regard  to  the  1 985  Commission  order  that  Laclede  references,  Mr.  Cline  stated 
in  his  testimony  that  he  had  not  read  that  order  in  its  entirety.  Mr.  Cline  testified  that 
he  was  aware  that  the  Commission  had  subsequently  issued  an  order  terminating  the 
phase-in  of  the  75  percent  residential  seasonal  differential  by  approving  a  stipulation 
and  agreement  submitted  by  the  parties  in  1987.  Mr.  Cline  also  testified  that  Laclede 
had  not  conducted  a  study  to  determine  how  much  of  the  winter  usage  by  AmerenUE 
customers  was  used  for  space  heating.  He  also  testified  that  he  did  not  believe  that 
a  study  would  be  necessary  to  show  that  AmerenUE  was  subsidizing  its  winter  rates 
by  increasing  its  summer  rates,  so  that  AmerenUE  can  offer  a  lower  winter  rate  than 
Laclede.  Mr.  Cline  testified  that  he  believed  that  the  evidence  existed  to  show  that 
a  cost  basis  would  support  at  least  a  75  percent  differential. 
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Laclede  argued  that  AmerenUE  subsidized  its  winter  rates  by  raising  the  summer 
rates  so  that  it  could  decrease  the  rates  in  the  winter,  thereby  causing  summer 
customers  to  subsidize  the  cost  of  production  in  the  winter  months .  Mr.  Cline  testified 
that  if  the  rates  have  appropriately  been  designed  on  a  cost  basis,  and  rates  were  tied 
to  cost,  that  no  subsidy  would  take  place.  Richard  J.  Kovach,  manager  of  the  rate 
engineering  department  at  Ameren  Services  Company,  a  sister  subsidiary  of  Union 
Electric  Company  d/b/a  AmerenUE,  testified  that  AmerenUE  employed  an  analysis 
based  on  several  variations  of  the  average  and  excess  demand  allocation  method- 
ology in  its  last  rate  design  case.  Case  No.  EO-87-175,  to  support  the  seasonal 
differential,  which  allocated  60  percent  of  its  capacity-related  cost  to  the  summer  peak 
season  and  40  percent  of  the  capacity-related  cost  to  its  winter  peak  season. 
Laclede' s  witness,  Neal  D.  Suess,  a  consulting  executive  engineer  with  R. W.  Beck, 
Incorporated,  also  used  the  average  and  excess  allocation  methodology  to  calculate 
the  appropriate  allocation  of  demand  cost  to  the  summer  and  winter  seasons  for  the 
purposes  of  developing  Laclede's  proposed  residential  rate  design.  Witness  Suess 
testified  that  his  calculations  are  based  upon  accepting  the  unbundled  revenue 
requirement  by  customer  class  study  that  was  presented  in  AmerenUE' s  rate  design 
testimony  sponsored  by  Wilbon  L.  Cooper,  in  Exhibit  No.  4. 

Mr.  Kovach  testified  that  UE  was  withdrawing  its  proposal  to  increase  the 
residential  seasonal  differential  and  that  they  were  going  to  enter  into  the  settlement 
agreement  which  proposes  that  no  change  be  made  to  the  residential  seasonal 
differential  rate  design  in  this  case.  Laclede's  witness  Mr.  Suess  testified  that  he 
believed  that  Laclede's  calculations  were  more  appropriate  than  AmerenUE's 
calculations  but  did  not  provide  sufficient  evidence  to  convince  the  Conmiission  to 
adopt  its  calculations  and  proposed  residential  seasonal  differential  as  just  and 
reasonable. 

B.  Rider  E 

Rider  E  is  the  section  of  the  AmerenUE  tariffs  entitled  Supplementary  Service. 
Rider  E  service  is  provided  to  customers  with  a  source  of  electrical  generation  other 
than  that  supplied  by  the  public  utility  company  and  the  service  received  from  the 
public  utility  company  is  used  to  supplement  or  back  up  the  customer' s  other  source 
of  electrical  generation.  AmerenUE  requires  all  customers  who  request  to  enter  into 
a  Rider  E  service  relationship  to  enter  into  a  parallel  operating  agreement  with  the 
company,  to  install  a  circuit  breaker  approved  by  the  company,  and  to  agree  that 
AmerenUE  will  provide  service  at  a  primary  voltage  level  under  the  provisions  of  a 
primary  service  rate.  The  cost  for  Rider  E  is  equivalent  to  a  minimum  monthly  bill  for 
the  Rider  E  service  and  the  cost  will  not  be  less  than  the  bill  for  actual  service  or  a 
bill  based  on  the  large  primary  service  (LPS)  demand  charge  applied  to  the  customer' s 
contract  demand.  The  customer's  contract  demand  is  the  kilowatt  level  initially 
agreed  to  by  AmerenUE  or  the  actual  meter  demand  delivered  to  the  customer, 
whichever  is  greater. 
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Initially,  AmerenUE  recommended  a  change  in  the  proposed  billing  for  the  Rider 
E  service  to  the  customer  each  month.  AmerenUE  entered  into  the  Stipulation  and 
Agreement  in  which  it  agreed  that  no  change  should  be  made  to  the  Rider  E 
supplementary  service  tariff  at  this  time.  The  current  Rider  E  supplementary  service 
was  found  by  the  Commission  to  be  just  and  reasonable  in  its  previous  order. 
Therefore,  if  Laclede  were  recommending  a  change,  it  would  bear  the  burden  of 
proving  that  the  current  rate  is  not  just  and  reasonable  and  that  some  other  rate  is 
just  and  reasonable. 

Laclede  does  not  propose  a  change  in  AmerenUE' s  Rider  E  in  this  case.  Laclede 
claims  that  AmerenUE' s  Rider  E  rate  is  not  cost  based  and  is  so  cost  prohibitive  that 
this  rate  effectively  eliminates  all  potential  for  on-site  generation.  Laclede  recom- 
mended that  the  Rider  E  be  redesigned  so  that  it  is  a  reasonable  charge  but  makes 
no  specific  recommendation.  Laclede  requested  that  the  Commission  establish  a 
separate  case  to  investigate  UE' s  Rider  E  but  points  to  no  complainant  or  party  who 
claims  that  the  Rider  E  supplementary  service  tariff  rate  is  unreasonably  high  or  has 
prevented  anyone  from  participating  in  the  co-generation  service. 

V.  Findings  of  Fact 

The  Missouri  Public  Service  Commission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 
The  Connmission  has  reviewed  and  considered  all  of  the  evidence  and  arguments 
presented  by  the  various  parties  and  interveners.  Because  of  the  volume  of  material 
presented  to  the  Commission,  the  Commission  may  not  address  some  evidence  and 
positions  on  certain  issues.  The  failure  of  the  Commission  to  mention  a  piece  of 
evidence  or  the  position  of  a  party  indicates  that,  while  the  evidence  or  position  was 
considered,  it  was  not  found  to  be  necessary  to  the  resolution  of  the  issue. 

A.  Residential  Seasonal  Differential 

The  Commission  finds  that  Laclede  has  failed  to  show  that  the  current  Residential 
Seasonal  Differential  previously  approved  by  the  Commission  as  just  and  reasonable 
is  no  longer  just  and  reasonable  and  that  the  rates  proposed  by  Laclede  are  just  and 
reasonable.  The  Commission  finds  that  there  should  be  no  change  to  the  seasonal 
differential  in  the  Residential  ServiceRate(lM),  and  thatthe  winter  tail-block  charge 
should  continue  to  apply  to  consumption  in  excess  of 750  kWhpermonth  during  the 
eight  billing  months  of  October  through  May. 

B.  RiderE 

The  Commission  finds  that  Laclede  has  not  proposed  a  change  in  AmerenUE' s 
Rider  E  in  this  case  but  rather  only  asked  the  Commission  to  institute  another  case 
to  investigate  AmerenUE' s  Rider  E  rate  structure  for  supplementary  service.  The 
Commission  has  recently  reviewed  this  issue  based  upon  a  complaint  of  Trigen-St. 
Louis,  an  intervenor  in  this  case.  Trigen-St.  Louis  has  not  renewed  its  complaint  in 
this  case.  No  other  cogenerationuser  has  raised  a  complaint  about  AmerenUE' s  Rider 
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E  rate  in  this  case.  Therefore,  the  Commission  finds  no  basis  for  initiating  an 
investigation  into  Rider  E  Supplementary  Service  at  this  time. 

VL  Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law. 

AmerenUE  is  a  public  utility  engaged  in  the  provision  of  electric  service  in  the 
State  of  Missouri  and  is  subject  to  the  Commission  jurisdiction  under  Chapters  386 
and  393  of  the  Revised  Statutes  of  the  State  of  Missouri  1994  and  Cumulative 
Supplement  1998.  The  Commission  has  authority  to  prohibit  implementation  of 
electric  service  rates  that  are  unjust  or  unreasonable  pursuant  to  Section  393.130, 
RSMo  (1994). 

Orders  of  the  Commission  must  be  based  upon  competent  and  substantial 

evidence  on  the  record.  §536. 140,  RSMo  (1994).  Based  upon  its  findings  of  fact,  the 
Commission  concludes  that  the  changes  proposed  by  Laclede  to  the  residential 
seasonal  differential  rate  design  are  not  supported  by  competent  and  substantial 
evidence  and  shall  not  be  implemented. 

The  Commission  is  authorized  to  examine  all  persons  and  corporations  under  its 
supervision  and  keep  informed  as  to  the  methods,  practices,  regulations  and  property 
employed  by  them  in  the  transaction  of  their  business.  §393. 140(5),  RSMo  (1994). 
When,  in  the  Commission's  opinion,  after  a  hearing  on  its  own  motion  or  upon 
complaint,  the  rates  or  charges  of  any  such  person  or  corporation  are  unjust, 
unreasonable,  unjustly  discriminatory  or  unduly  preferential  or  in  violation  of  any 
provision  of  law,  the  Commission  may  prescribe  the  just  and  reasonable  rates  and 
charges.  §393.140(5),  RSMo  (1994).  Laclede  requested  that  the  Commission 
establish  a  new  case  to  investigate  AmerenUE  Rider  E  Supplementary  Service  rates 
but  failed  to  state  any  specific  allegation  or  complaint.  The  Commission  declines  to 
establish  a  new  case  on  its  own  motion.  Laclede  has  not  stated  sufficient  information 
to  convince  the  Commission  that  an  investigation  is  warranted.  In  addition,  no 
cogeneration  user  has  raised  a  complaint  about  AmerenUE' s  Rider  E  rate  for 
supplementary  service.  The  Commission  has  recently  reviewed  this  issue  based 
upon  a  complaint  of  Trigen-St.  Louis,  an  intervener  in  this  case.  Therefore,  the 
Commission  finds  no  basis  for  initiating  a  new  investigation  into  Rider  E  Supplemen- 
tary Service  at  this  time. 

If  authorized  by  law,  Laclede  may  file  a  complaint  separately  from  this  case  for 
the  Commission's  consideration.  §§393.130and393.140,RSMo(1994). 

ITISTHEREFORE  ORDERED: 

1.  That  late-filed  Exhibit  Nos.  41,  42,  and  43  are  admitted  into  the  record. 

2.  That  the  Stipulation  and  Agreement  filed  on  May  3,  1999,  by  Union  Electric 
Company  d/b/a  AmerenUE,  Staff  of  the  Missouri  Public  Service  Commission,  the  Office  of 
the  Public  Counsel,  UtiliCorp  United,  Inc.,  d/b/a  Missouri  Public  Service,  Asarco,  Inc.,  The 
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Doe  Run  Company,  Trigen-St.  Louis  Energy  Corporation,  Retirement  Facilities  Coalition, 
Missouri  Industrial  Energy  Consumers,  Missouri  Retailers  Association,  and  Missouri  Energy 
Group,  Attachment  A  to  this  order,  is  approved. 

3.  That  Laclede  Gas  Company '  s  proposal  to  change  the  Residential  Seasonal  Differ- 
ential and  Winter  Tail  Block  is  denied. 

4.  That  Laclede  Gas  Company '  s  request  that  the  Commission  open  a  new  case  for  the 
purpose  of  investigating  Rider  E  Supplementary  Service  of  the  tariff  of  The  Union  Electric 
Company  d/b/a  AmerenUE  is  denied. 

5.  That  all  objections  not  specifically  ruled  upon  are  overruled  and  all  motions  not 
specifically  ruled  upon  are  denied. 

6.  That  this  order  shall  become  effective  on  November  30, 1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 
Register,  Regulatory  Law  Judge 


Editor's  Note:  The  Stipulation  and  Agreement  in  this  case  has  not  been  pub- 
lished. If  needed,  this  document  is  available  in  the  official  case  files  of  the  Missouri 
Public  Service  Commission. 
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In  the  Matter  of  an  Investigation  for  the  Purpose  of  Clarifying  and 
Determining  Certain  Aspects  Surrounding  the  Provisioning  of 
Metropolitan  Calling  Area  Service  After  the  Passage  and 
Implementation  of  the  Telecommunications  Act  of  1996.* 

Case  No.  TO-99-483 
Decided  November  30,  1999 

Evidence,  Practice  &  Procedure  §  22.  The  Commission  found  good  cause  existed  to  allow 
intervention  out  of  time  of  Intermedia  Communications,  Inc.,  where  the  company  claimed  that 
actions  taken  by  Southwestern  Bell  Telephone  Company  since  the  passing  of  the  intervention 

deadline  made  it  necessary  to  participate  in  order  to  protect  its  interests. 

Evidence,  Practice  &  Procedure  §  6.  The  Commis.sion  rejected  a  non-unanimous  stipulation 
and  agreement  which  did  not  provide  for  settlement  of  the  actual  issues  in  dispute;  rather,  it 
provided  for  an  interim  measure  that  would  permit  a  competitive  local  exchange  company  (CLEG) 
to  join  in  the  metropolitan  calling  area  (MCA)  plan  pending  the  Commission's  final  decision.  The 
Commission  determined  that  the  evidence  in  the  supporting  affidavits  was  not  sufficient  to  support 
implementation  of  an  expedited  interim  measure.  The  Commission  also  determined  that 
consumer  confusion  and  dissatisfaction  may  be  avoided  by  maintaining  the  status  quo  until  the 
Commission  can  make  its  final  decision. 

Evidence,  Practice  &  Procedure  §  8.  The  Commission  rejected  a  non-unanimous  stipulation 
and  agreement  without  hearing  on  the  stipulation  and  agreement  even  though  some  parties  had 
requested  a  hearing  under  the  Commission's  procedural  rules.  The  Commission  found  that  rule 
4  CSR  240-2.115  was  intended  to  be  applied  when  some  of  the  parties  had  reached  an  agreement 
as  to  the  underlying  issues  of  the  case.  However,  the  Commission  found  that  in  this  instance,  the 
signatories  of  the  stipulation  and  agreement  did  not  agree  to  resolve  any  of  the  issues  in  the  case 
itself.  Instead  the  signatories  to  the  stipulation  and  agreement  interjected  an  entirely  separate 
issue  of  interim  relief. 

ORDERREJECTDvIGNON-UNANIMOUS  STIPULATION 
ANDAGREEMENT.GRANTINGINTERVENTION, 
ANDESTABLISHINGPROCEDURALSCHEDULE 

On  May  26, 1999,  the  Commission  established  a  case  for  the  purpose  of  inves- 
tigating certain  aspects  surrounding  the  provisioning  of  metropoUtan  calling  area 
service  which  may  be  affected  by  the  passage  and  implementation  of  the  Telecom- 
munications Act  of  1996.  The  Commission  issued  an  order  directing  interested 
parties  to  file  applications  to  intervene  or  to  participate  without  intervention  no  later 
than  June  25, 1999.  An  order  granting  the  intervention  of  several  parties  was  issued 
on  July  12,  1999.  On  September  7, 1999,  the  Staff  of  the  Missouri  Pubhc  Service 
Commission  (Staff)  on  behalf  of  the  parties  filed  a  status  report  and  proposed 
procedural  schedule. 


*The  Commission  issued  an  order  on  May  9, 2000,  which  denied  an  application  for  rehearing 
in  this  case. 
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I  NON-UNANIMOUSSTIPULATIONANDAGREEMENT 

On  October  8, 1999,  AT&TCommunicationsofthe  Southwest,  Inc., andAT&T 
Wireless  Services,  Inc.  (collectively  referred  to  as  AT&T),  ALLTEL  Missouri,  Inc., 
Grand  River  Mutual  Telephone  Company,  Sprint  Missouri,  Inc.,  Staff,  the  Office  of 
the  Public  Counsel  (Public  Counsel),  Gabriel  Communications,  Inc.,  and  Birch 
Telecom  of  Missouri,  Inc.,  filed  a  Non-Unanimous  Stipulation  and  Agreement 
(Stipulation).  The  Stipulation  did  not  provide  for  settlement  of  the  actual  issues  in 
dispute;  rather,  it  provided  for  an  interim  measure  that  would  permit  a  competitive 
local  exchange  company  (CLEC)  to  join  in  the  metropolitan  calling  area  (MCA)  plan 
pending  the  Commission's  final  decision.  Attached  to  the  Stipulation  were  the 
Affidavits  of  R.  Matthew  Kohly  and  Barbara  A.  Meisenheimer. 

The  Mid-Missouri  Group  of  Local  Exchange  Company' s  (MMG)  filed  a  Partial 
Opposition  to  Non-Unanimous  Stipulation  and  a  Request  for  Hearing  on  October  12, 
1999.  In  its  pleading,  MMG  requested  that  a  hearing  be  held  on  the  issues  presented 
by  the  Stipulation  or,  in  the  alternative,  that  the  Stipulation  be  rejected  or  approved 
subject  to  certain  limitations. 

MMG  argues  that  the  Commission  should  not  make  the  MCA  service  available 
on  an  interim  basis  because  the  service  was  not  designed  for  a  competitive  market. 
MMG  states  that  the  MCA  service  should  only  be  available  after  a  final  Commission 
decision  based  upon  a  hearing.  MMG  argues  that  if  granted  on  an  interim  basis, "  [i]  t 
would  be  difficult  and  unpopular"  to  take  away  the  service  if  at  the  conclusion  of  this 
case  the  Commission  decides  it  is  not  in  the  public  interest  to  maintain  MCA  service. 

Southwestern  Bell  Telephone  Company  (S  WBT)  filed  aRequest  for  a  Hearing  on 
October  18, 1999.  In  thatpleading,SWBT  objected  to  theStipulationandrequested 
that  the  Commission  deny  the  request  for  interim  relief  S  WBT  argues  that  the  interim 
relief  sought  by  the  signatories  to  the  Stipulation  will  destroy  the  revenue  neutrality 
of  the  original  MCA  plan.  SWBT  states  that  the  interim  measure  would  "supersede 
existing  interconnection  agreements  negotiated  under  the  Act  and  approved  by  this 
Commission,  exceed  this  Commission's  jurisdiction  to  determine  retail  rates  of  a 
carrier  without  an  adjudicatory  process  and  would  improperly  change  the  status  quo 
for  both  customers  and  carriers,  thus  making  it  difficult  to  reach  a  different  outcome 
after  full  hearings." 

OnNovember  1, 1999,  AT&T  filedaMotionforExpeditedHearing.  Inits  motion, 
AT&T  requested  the  Commission  set  andhold  the  hearing  regarding  the  Stipulation 
on  an  expedited  basis. 

The  Commission  has  reviewed  the  Stipulation,  the  supporting  affidavits,  the 
various  objections,  and  the  requests  for  hearing  related  to  the  Stipulation.  The 
Commission' s  rule4  CSR240-2. 115  govems  nonunanimous  stipulations  and  agree- 
ments and  states  that  if  a  "hearing  is  requested  by  one  or  more  of  the  parties,  the 
commission  will  grant  the  hearing  and  will  conduct  the  hearing  in  accordance  with 
its  rules  of  procedure."  This  rule  was  intended  to  be  applied  when  some  of  the  parties 
had  reached  an  agreement  as  to  the  underlying  issues  of  the  case.  In  this  instance 
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the  signatories  of  the  Stipulation  did  not  agree  to  resolve  any  of  the  issues  in  the  case 
itself.  Instead  the  signatories  to  the  Stipulation  have  interjected  an  entirely  separate, 
although  no  less  complex,  issue  of  interim  relief. 

The  transition  from  a  monopolistic  environment  to  a  competitive  environment  is 
not  simple.  Thus,  the  Commission  is  hearing  this  case  to  determine  how  MCA  service 
will  make  the  transition  into  competition.  In  their  supporting  documents  the 
signatories  state  that  the  present  status  of  the  MCA  plan  "implementation  is,  at  best, 
customer  confusion  and  uncertainty  and,  at  worst,  complete  deprivation  of  partici- 
pation in  the  MCA  calling  plan  and  a  breakdown  of  the  calUng  plan  mandated  by  the 
Commission."  Even  with  this  alleged  confusion,  the  signatories  request  that  the 
Commission,  on  an  expedited  basis,  change  the  implementation  of  the  MCA  plan  in 
the  interim  based  on  Umited  amounts  of  evidence  supplied  by  less  than  all  of  the 
parties  to  this  case.  The  Commission  determines  that  implementing  an  interim 
measure  for  a  period  of  a  few  months  will  only  lead  to  additional  consumer  confusion 
and  dissatisfaction  if  the  final  decision  of  the  Commission  varies  from  the  interim  plan. 

The  signatories  to  the  Stipulation  allege  that  it  is  in  the  public  interest  for  the 
Commission  to  change  the  status  quo  by  ordering  this  interim  measure.  However, 
the  Commission  determines  that  the  evidence  provided  in  the  Affidavits  is  not 
sufficient  to  support  approval  of  the  Stipulation  and  an  order  implementing  the  terms 
of  the  Stipulation.  The  Commission  determines  that  it  is  better  to  maintain  the 
status  quo  until  a  decision  regarding  the  MCA  service  in  its  entirety  can  be  made. 

Because  the  Commission  is  rejecting  the  Stipulation,  the  requests  for  an  expe- 
dited hearing  are  moot. 

n.  SUBCOMMTITEEREPORT 

On  October  8, 1999,  the  Staff  filed  a  Subconamittee  Report  and  requested  that  the 
Conmiission  accept  the  report.  The  Subcommittee  Report  was  filed  "on  behalf  of  all 
parties"  by  the  Staff;  however.  Staff  also  states  that  it  is  "not  a  stipulation  and  may 
be  amended  by  any  party."  The  Subcommittee  Report  states  that  "[t]he  purpose  of 
thisreportistoreviewtheMCAplanorderedbytheCommissioninCaseNo.  TO-92-306 
and  to  convey  how  calling  within  the  metropolitan  calling  area  (MCA)  is  currently 
being  accomphshed  and  what  forms  of  inter-company  compensation  arrangements 
are  currently  in  place." 

The  Commission  has  reviewed  the  Subconamittee  Report  submitted  by  Staff.  It 
is  unclear,  from  the  Subcommittee  Report  itself,  what  purpose  would  be  served  by 
the  Commission  "accepting"  this  report  since  Staff  indicates  it  is  not  a  stipulation  of 
fact.  Therefore,  the  Conrniission  will  not  rule  on  Staff  s  Motion  to  File  Subcommittee 
Report  until  it  has  had  a  chance  to  receive  clarification  by  the  parties  at  a  prehearing 
conference  as  set  below. 

in.  PROCEDURALSCHEDULE 

The  Commission  has  reviewed  the  proposed  procedural  schedule  filed  by  the 
parties.  As  part  of  the  proposed  procedural  schedule,  the  parties  recommend  that 
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a  series  of  local  public  hearings  be  held.  The  Commission  finds  that  local  public 
hearings  should  be  held  in  areas  where  customers  may  be  affected  by  the  Commission' s 
decision.  Therefore,  the  Commission  will  set  the  local  public  hearings  (two  in  the 
St.  Louis  area,  two  in  the  Kansas  City  area,  and  one  in  the  Springfield  area)  in  the 
months  of  March  and  April  2000.  The  Commission  will  issue  a  separate  order 
scheduling  the  specific  times  and  places  for  those  hearings  as  soon  as  the  accom- 
modations can  be  scheduled.  The  parties  may  submit  suggestions  as  to  times  and 
locations  that  might  best  acconomodate  the  general  public  no  later  than  December  1 0, 
1999. 

The  parties  proposed  a  procedural  schedule  for  the  Commission  to  consider.  The 
Commission  determines  that  that  proposed  schedule  will  not  allow  sufficient  time  for 
public  hearings  and  will  instead  set  the  procedural  schedule  as  ordered  below.  The 
Commission  also  finds  that  the  following  conditions  should  be  appUed  to  the 
schedule: 

(A)  The  Commission  will  require  the  prefiling  of  testimony  as  defined  in  4  CSR 
240-2.130.  All  parties  shall  comply  with  this  rule,  including  the  requirement  that 
testimony  be  filed  on  line-numbered  pages.  The  practice  of  prefiling  testimony  is 
designed  to  give  parties  notice  of  the  claims,  contentions  and  evidence  in  issue  and 
to  avoid  unnecessary  objections  and  delays  caused  by  allegations  of  unfair  surprise 
at  the  hearing. 

(B)  The  parties  shall  agree  upon  and  the  Staff  shall  file  a  list  of  the  issues  to  be 
heard,  the  witnesses  to  appear  on  each  day  of  the  hearing  and  the  order  in  which  they 
shall  be  called,  and  the  order  of  cross-examination  for  each  witness.  Any  issue  not 
contained  in  this  list  of  issues  will  be  viewed  as  uncontested  and  not  requiring 
resolution  by  the  Conmiission. 

(Q  The  position  statement  shall  be  filed  in  paper  form  with  the  Commission's 
Records  Department  according  to  the  Commission' s  rules,  and  a  copy  shall  also  be 
submitted  electronically,  either  on  computer  disk  or  by  e-mail  to  the  Regulatory  Law 
Judge.  Electronically-submitted  documents  should  be  in  Word,  WordPerfect,  or 
ASCII  format.  The  Regulatory  Law  Judge's  e-mail  address  is: 
ndippell@mail.state.mo.us. 

(D)  The  Commission' s  general  policy  provides  for  the  filing  of  the  transcript 
within  two  weeks  after  the  hearing.  If  any  party  seeks  to  expedite  the  filing  of  the 
transcript,  such  request  shall  be  tendered  in  writing  to  the  Regulatory  Law  Judge  at 
least  five  days  prior  to  the  date  of  the  hearing. 

(E)  All  pleadings,  briefs  and  amendments  shall  be  filed  in  accordance  with 
4  CSR 240-2.080.  Briefs  shall  follow  the  sameUst  of  issues  as  filed  in  the  case  and  shall 
set  forth  and  cite  the  proper  portions  of  the  record  concerning  the  remaining 
unresolved  issues  that  are  to  be  decided  by  the  Commission. 

(F)  All  parties  are  required  to  bring  an  adequate  number  of  copies  of  exhibits 
that  they  intend  to  offer  into  evidence  at  the  hearing.  If  an  exhibit  has  been  prefiled, 
only  three  copies  of  the  exhibit  are  necessary  for  the  court  reporter.  If  an  exhibit  has 
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not  been  prefiled,  the  party  offering  it  should  bring,  in  addition  to  the  three  copies 
for  the  court  reporter,  copies  for  the  five  Commissioners,  the  Regulatory  Law  Judge, 
and  all  counsel. 

IV.  INTERVENTION 

On  November  5, 1999,  Intermedia  Communications,  Inc.  (Intermedia),  filed  an 
application  to  intervene  out  of  time  and  a  request  for  expedited  hearing.  Intermedia 
states  that  it  is  a  certificated  provider  of  basic  local  telecommunications  services  in 
Missouri.  Intermedia  states  that  its  interests  are  different  from  those  of  the  general 
public  and  that  no  other  party  can  adequately  represent  its  interests.  Intermedia 
indicates  that  good  cause  exists  for  it  to  intervene  out  of  time  because  of  actions 
taken  by  SWBT  in  September  and  October  1999.  Intermedia  states  that  it  is  now 
necessary  for  it  to  participate  in  this  case  in  order  to  protect  its  interests  and  those 
of  its  customers  that  could  be  adversely  affected  by  the  Commission's  decision. 
Intermedia  states  that  its  intervention  will  not  unduly  burden  the  other  parties  to  this 
proceeding.  There  were  no  objections  to  Intermedia's  intervention. 

The  Commission  has  reviewed  the  application  for  intervention  filed  by  Intermedia 
and  finds  that  good  cause  exists  to  allow  Intermedia  to  intervene  out  of  time.  The 
Commission  determines  that  the  application  is  in  substantial  compliance  with 
Commission  rules  regarding  intervention  and  that  the  applicant  has  an  interest  in  this 
matter  that  is  different  from  the  interests  of  the  general  pubUc.  The  Commission 
concludes  that  the  request  for  intervention  of  Intermedia  should  be  granted. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  application  for  intervention  out  of  time  of  Intermedia  Communications, 
Inc.,  is  granted. 

2.  That  the  Non-Unanimous  Stipulation  and  Agreement  submitted  by  AT&T  Com- 
munications of  the  Southwest,  Inc.,  AT&T  Wireless  Services,  Inc.,  ALLTEL  Missouri,  Inc., 
Grand  River  Mutual  Telephone  Company,  Sprint  Missouri,  Inc.,  the  Staff  of  the  Missouri 
Public  Service  Commission,  the  Office  of  the  Public  Counsel,  Gabriel  Communications,  Inc., 
and  Birch  Telecom  of  Missouri,  Inc.,  is  rejected. 

3.  That  the  following  procedural  schedule  is  adopted: 
January  6, 2000         —        Prehearing  Conference 

9:30a.m. 

February  1 , 2000         —        Direct  Testimony  due 

3:00p.m. 

March  1 , 2000  —        Rebuttal  Testimony  due 

3:00p.m. 
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March28,2000 


Surrebuttal  Testimony 
(all  parties) 
3:00p.m. 


April  11,2000 


List  of  Issues  due 


April  25, 2000 


Statement  of  Positions  due 


May  15-19, 2000 


Evidentiary  Hearing 
9:00  a.m.  (FirstDay) 


4.  That  anyone  wishing  to  attend  the  prehearing  conference  or  the  hearing  who  has 
special  needs  as  addressed  by  the  Americans  With  Disabilities  Act  should  contact  the  Missouri 
Public  Service  Commission  at  least  ten  (10)  days  before  the  prehearing  conference  or  the  hearing 
at  one  of  the  following  numbers:  Consumer  Services  Hotline — 1-800-392-421 1  orTDD  Hotluie 
—  1-800-829-7541. 

5.  That  this  order  shall  become  effective  on  December  10,  1999. 

Lumpe,  Ch.,  Crumpton,  Drainer,  Murray  and  Schemenauer,  CC,  concur. 
Dippell,  Senior  Regulatory  Law  Judge 
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Director  of  the  Department  of  Manufactured  Homes,  and  Modular 
Units  of  the  Public  Service  Commission,  Complainant,  v.  Pitts 
Mobile  Homes,  Respondent. 


Case  No.  MC-2000-181 
Decided  December  7,  1999 


Manufactured  Housing  §§16,  19.  The  Commission  issued  an  order  of  default  and  suspended 
a  manufactau-ed  housing  dealer's  certificate  of  dealer  registration  when  the  dealer  failed  to  respond 
to  Commission's  Notice  of  Complaint  regarding  a  complaint  against  the  dealer. 

ORDEROFDEFAULT 

The  Director  of  the  Department  of  Manufactured  Homes  and  Modular  Units  of 
the  Public  Service  Commission  (Director)  filed  a  formal  complaint  with  the  Missouri 
Public  Service  Commission  on  August  24, 1999  against  Pitts  Mobile  Homes.  The 
Director  alleges,  in  seven  counts,  that  Pitts  Mobile  Homes  failed  to  properly  comply 
with  the  setup  procedures  for  a  manufactured  home  and  failed  to  correct  the  setup 
deficiencies  within  a  reasonable  amount  of  time  as  specified  by  the  Director,  as 
required  by  Section  700. 100.3(6),  RSMo  1994. 

On  August  3 1 , 1999,  the  Commission  issued  a  Notice  of  Complaint  to  William 
Pitts,  d/b/a  Pitts  Mobile  Homes  requiring  Pitts  Mobile  Homes  to  answer  within  30 
days  from  the  date  of  the  notice  (September  30, 1999).  The  Commission' s  official  files 
do  not  indicate  that  the  August  3 1st  notice  was  sent  by  certified  mail.  Therefore,  a 
second  Notice  of  Complaint  was  issued  on  October  7,  requiring  Pitts  Mobile  Homes 
to  answer  within  30  days  from  the  date  of  the  notice  (November  7).  The  Commission' s 
official  file  indicates  that  the  notice  was  delivered  on  November  4 .  Pitts  Mobile  Homes 
hasnotfiledananswer.  OnNovember  19,  the  DirectorfiledaMotionfor  Default.  Pitts 
Mobile  Homes  has  not  responded  to  the  Director's  motion. 

Pursuant  to  4  CSR  240-2.070(9)  if  the  respondent  in  a  complaint  case  fails  to  file 
an  answer  within  the  time  period  allowed,  the  respondent  is  in  default  and  the 
allegations  of  the  complaint  are  deemed  admitted  by  the  respondent.  The  Commis- 
sion finds  that  Pitts  Mobile  Homes  is  in  default  and  the  allegations  in  the  complaint 
are  deemed  admitted  by  Pitts  Mobile  Homes. 

ITISTHEREFOREORDERED: 

1 .  That  Pitts  Mobile  Homes  is  in  default  and  that  aU  allegations  set  forth  in  all  counts 
of  the  complaint  are  deemed  admitted. 

2.  That  the  relief  sought  by  the  Director  in  his  complaint  is  granted. 

3.  That  the  Certificate  of  Dealer  Registration  No.  890001,  issued  to  Pitts  Mobile 

Homes  on  January  13,  1999,  is  suspended  for  14  days  on  each  of  the  seven  counts  set  forth 
in  the  Director' s  Complaint.  The  certificate  will  therefore  be  suspended  for  a  total  of  98  days. 
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4.  That  the  Office  of  General  Counsel  is  authorized  to  seek  civil  penalties  from  Pitts 
Mobile  Homes  pursuant  to  Section  700.115.2,  RSMo  1994. 

5.  That  this  order  shall  become  effective  on  December  17, 1999. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Woodruff,  Regulatory  Law  Judge 


In  the  Matter  of  the  AppUcation  of  The  Empire  District  Electric 
Company  for  a  Certificate  of  Public  Convenience  and  Necessity 
Authorizing  it  to  Construct,  Install,  Own,  Operate,  Control, 
Manage  and  Maintain  an  Electric  Transmission  and  Distribu- 
tion System  to  Provide  Electric  Service  in  an  Area  in  Greene 
County,  Missouri. 

Case  No.  EA-99-172 
Decided  December  7,  1999 


Evidence,  Practice  and  Procedure  §8.  Where  some  parties  filed  a  stipulation  and  agreement 
but  that  stipulation  and  agreement  was  opposed  by  one  of  the  parties,  the  Commission  considered 
the  non-unanimous  stipulation  and  agreement  to  be  merely  a  change  of  position  by  the  signatory 

parties  from  their  original  positions,  to  the  stipulated  position. 

Evidence,  Practice  and  Procedure  §8.  Electric  §3.  The  submission  of  a  non-unanimous 
stipulation  and  agreement  did  not  change  the  applicant's  obligation  to  meet  the  requirements 
imposed  by  statute  and  regulation  to  qualify  for  the  certificate  of  convenience  and  necessity  that 
it  sought. 

Electric  §3.  Section  393.170.3,  RSMo  1994,  authorizes  the  Commission  to  grant  a  utility  the 
authority  to  operate  an  electric  system  in  a  given  geographical  area  if  it  shall  "after  due  hearing 
determine  that  such  construction  or  such  exercise  of  the  right,  privilege  or  franchise  is  necessary 
or  convenient  for  the  public  service." 

Electric  §3.  When  considering  the  granting  of  a  certificate  of  convenience  and  necessity,  the 
term  "necessity"  does  not  mean  "essential"  or  "absolutely  indispensable"  but  that  an  additional 
service  would  be  an  improvement  justifying  its  cost. 

Electric  §3.  In  making  a  determination  as  to  whether  or  not  a  certificate  of  convenience  and 
necessity  should  be  granted,  the  Commission  has  considered  the  following  standards: 

1 .  There  must  be  a  need  for  the  service; 

2.  The  applicant  must  be  qualified  to  provide  the  proposed  service; 

3.  The  apphcant  must  have  the  financial  abihty  to  provide  the  service; 

4.  The  applicant's  proposal  must  be  economically  feasible;  and 

5.  The  service  must  promote  the  public  interest. 
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Electric  §3.  4  CSR  240-2.060(2)(F)  does  not  require  the  applicant  for  an  expansion  of  its  service 
area  to  resubmit  a  feasibility  study  after  submission  of  a  non-unanimous  stipulation  and  agreement 
that  substantially  reduced  the  service  area  for  which  it  sought  a  certificate  of  convenience  and 
necessity. 

Electric  §3.  The  Commission  approved  an  electric  utility's  application  to  expand  its  service  area 
in  Greene  County,  Missouri. 

APPEARANCES 

Gary  W.  Duffy,  Attorney  atLaw,  Brydon,  Swearengen  &  England,  P.C.,  P.O.  Box 
456, 3 1 2 East  Capitol  Avenue,  Jefferson  City,  Missouri  65 1 02-0456,  for  The  Empire 
District  Electric  Company. 

Jeffrey  A.  Keevil,  Attomey  atLaw,  Stewart  &  Keevil,  100 1  Cherry  Street,  Suite  302, 
Columbia,  Missouri  65201,  for  City  of  Springfield,  Missouri,  through  the  Board  of 
PubHc  Utilities. 

RodricA.  Widger,  Attomey  atLaw,  Andereck,Evans,Milne,PeaceandBaumhoer, 
P.O.  Box 4929, 11 11 S.  Glenstone,  Springfield,  Missouri  65808,  for  SouthwestElectric 
Cooperative,  Ozark  Electric  Cooperative  and  Webster  Electric  Cooperative. 

JohnB.  Coffman,  Deputy  Pubhc  Counsel,  P.O.  Box  7800,  Jefferson  City,  Missouri 
65 102-7800,  for  Office  of  the  Public  Counsel  and  the  PubUc. 

David  J.  Stueven,  Assistant  General  Counsel,  P.O.  Box  360,  Jefferson  City, 
Missouri  65 102,  for  the  Staff  of  the  Missouri  Pubhc  Service  Commission. 

REGULATORYLAWJUDGE:  Morris  L.Woodruff 

REPORTANDORDER 
Procedural  History 

The  Empire  District  Electric  Company  (Empire)  apphed  to  the  Commission  on 
October  20, 1998,  for  a  certificate  of  public  convenience  and  necessity  authorizing 
it  to  construct,  install,  own,  operate,  control,  manage  and  maintain  an  electric 
transmission  and  distribution  system  to  provide  electric  service  in  portions  of  Greene 
County,  Missouri.  Empire  is  a  Kansas  corporation  and  is  qualified  to  do  business 
as  af  oreign  corporation  in  Missouri.  Empire' s  principal  office  is  located  at 602  Jophn 
Street,  Jophn,  Missouri  64802. 

Empire  is  currently  authorized  to  provide  electric  service  in  portions  of  Greene 
County,  Missouri.  Its  application  requests  authority  to  expand  its  service  area  in 
Greene  County  to  include  specified  areas  in  and  around  the  cities  of  Repubhc,  WUlard 
and  Strafford.  In  addition,  the  application  seeks  authority  to  serve  an  area  near  the 
Christian/Greene  County  line. 

The  Commission  issued  an  Order  and  Notice  on  October  23, 1998.  That  order 
provided  notice  of  Empire's  application  to  the  public  and  indicated  that  any 
interested  person  wishing  to  intervene  was  to  file  an  application  with  the  Commission 
on  or  before  November  23,  1998.  On  November  16,  1998,  Southwest  Electric 
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Cooperative,  Ozark  Electric  Cooperative  and  Webster  Electric  Cooperative  (collec- 
tively known  as  the  Cooperatives)  filed  a  joint  application  to  intervene.  The  City  of 
Springfield,  Missouri,  through  the  Board  of  PubUc  UtiUties  (City  Utilities)  filed  its 
application  to  intervene  on  November  19, 1998.  Nootherpartyrequestedpermission 
to  intervene.  On  December  3,  1998,  the  Commission  issued  an  order  granting  the 
Cooperatives'  and  City  UtiUties'  requests  to  intervene.  The  Commission  estabUshed 
a  procedural  schedule  by  its  order  is  sued  on  January  13,1999,  and  set  August  2  and 
3, 1999,  as  the  dates  for  ahearing.  OnJune25, 1999,  Empire,  the  Staff  of  the  Public 
Service  Commission  (Staff)  and  the  Cooperatives  filedaNon-Unanimous  Stipulation 
and  Agreement  (Agreement).  City  Utilities  and  the  Office  of  the  Public  Counsel 
(Public  Counsel)  did  notjoin  in  the  Agreement.  On  June  29, 1 999,  City  Utilities  filed 
a  Request  for  Hearing  and  for  Extension  of  Time  to  File  Cross-Surrebuttal.  City 
Utilities'  motion  indicated  its  opposition  to  the  Agreement  and  requested  additional 
time  to  prepare  cross-surrebuttal  in  order  to  respond  to  the  Agreement.  On  June  30, 
1999,  the  Commission  issued  an  Order  Modifying  Procedural  Schedule  that  allowed 
the  parties  one  additional  week  in  which  to  file  cross-surrebuttal  testimony. 

On  July  15, 1999,  the  Staff,  on  behalf  of  all  of  the  parties,  filed  a  proposed  list  of 
issues.  Each  of  the  parties  filed  a  statement  of  its  respective  positions  regarding  those 
issues  on  July  22, 1999.  The  matter  proceeded  to  ahearing  on  the  merits  on  August 
2, 1 999 .  Public  Counsel  appeared  at  the  hearing  and  announced  that  it  supported  the 
Agreement.  Testimony  supporting  and  opposing  Empire' s  application  was  admitted 
into  evidence.  The  parties  submitted  initial  briefs  on  September  15, 1999  and  reply 
briefs  on  October  5, 1999. 

At  the  hearing,  the  Commission  had  questions  concerning  the  rates  charged  by 
the  various  utilities  involved  in  this  case.  At  the  request  of  the  Commission,  on 
August  18, 1999,  Staff  submitted  late-filed  Exhibit  No.  8,  consisting  of  three  pages 
entitledResidentialBill  Comparison,  SmallNon-ResidentialBill  Comparison-Single- 
Phase  Service,  and  Medium  Non-Residential  Bill  Comparison-Three-Phase  Service. 
On  August  20, 1999,  the  Commission  issued  aNotice  Regarding  Late  Filed  Exhibit, 
which  notified  any  party  wishing  to  make  an  objection  to  the  late-filed  exhibit  that 
it  must  do  so  no  later  than  August  30.  The  notice  also  indicated  that  if  no  objections 
were  filed,  the  late- filed  exhibit  would  be  admitted  into  evidence.  No  party  filed  any 
objections  to  late-filed  Exhibit  No.  8  and  it  will  therefore  be  admitted  into  evidence. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission  has  considered  all  of  the  competent  and 
substantial  evidence  upon  the  whole  record  in  order  to  make  the  following  findings 
of  fact.  The  Commission  has  also  considered  the  positions  and  arguments  of  all  the 
parties  in  making  these  findings.  Failure  to  specifically  address  a  particular  item 
offered  into  evidence  or  a  position  or  argument  made  by  a  party  does  not  indicate 
that  the  Commission  has  not  considered  it.  Rather  the  omitted  material  was  not 
dispositive  of  the  issues  before  the  Commission. 
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The  Non-Unanimous  Stipulation  and  Agreement : 

In  the  Agreement,  Empire  agreed  to  seek  certification  in  a  substantially  smaller 
geographic  area.  In  return,  Staff  and  the  Cooperatives  agreed  not  to  oppose  Empire '  s 
certification  to  serve  those  more  limited  areas.  Under  terms  of  the  Agreement,  Empire 
is  seeking  certification  in  and  around  the  cities  of  Willard,  Republic  and  Strafford.  The 
precise  areas  for  which  certification  is  sought  are  described  in  Appendix  A  to  the 
Agreement. 

City  Utilities  did  not  join  in  the  stipulation  and  agreement  and  indeed  strenu- 
ously opposed  its  provisions.  Therefore,  the  Commission  will  consider  the  non- 
unanimous  stipulation  and  agreement  to  be  merely  a  change  of  position  by  the 
signatory  parties  from  their  original  positions  to  the  stipulated  position.  See.  In  the 
Matter  ofMissouriPubUcService,2MPSC3rd221, 223(1993).  In  this  case,  the  effect 
of  the  Agreement  is  to  amend  Empire's  application  to  change  the  areas  in  which  it 
is  seeking  certification.  The  Agreement  does  not  change  Empire' s  obligation  to  meet 
the  requirements  imposed  by  statute  and  regulation  to  quaUfy  for  the  certificates  of 
convenience  and  necessity  that  it  seeks. 

The  Commission  need  not,  and  will  not,  "approve"  or  "disapprove"  the 
Agreement.  In  that  regard,  some  of  the  parties  have  suggested  that  Empire  and  the 
other  signatories  to  the  Agreement  have  an  obligation  to  present  evidence  to 
"support"  the  Agreement.  In  the  context  of  this  case,  that  suggestion  is  misleading. 
Section  393.170.3,  RSMo  1994,  provides  that  the  Conomissionmay  grant  a  certificate 
of  convenience  and  necessity  if,  after  due  hearing,  it  determines  that  "such  construc- 
tion or  such  exercise  of  the  right,  privilege  or  franchise  is  necessary  or  convenient 
for  the  public  service."  If  the  Conomission  finds  that  the  requirements  of  law  have 
been  satisfied,  it  will  grant  the  requested  certificates  of  convenience  and  necessity. 
If  those  requirements  have  not  been  met,  then  no  certificates  will  be  granted,  no  matter 
what  some  of  the  parties  may  have  agreed  upon  in  the  non-unanimous  stipulation 
and  agreement. 

Requirements  for  Certification: 

Section  393. 170.3,  RSMo  1994,  gives  the  Commission  the  authority  to  grant  a 
utility  the  authority  to  operate  an  electric  system  in  a  given  geographical  area  if  it  shall 
"after  due  hearing  determine  that  such  construction  or  such  exercise  of  the  right, 
privilege  or  franchise  is  necessary  or  convenient  for  the  public  service."  The  statute 
does  not  define  "necessary  or  convenient",  but  that  requirement  has  been  refined 
when  examined  by  the  courts.  The  term  "necessity"  does  not  mean  "essential"  or 
"absolutely  indispensable"  but  that  an  additional  service  would  be  an  improvement 
justifying  its  cost.  State  ex  rel.  Beaufort  Transfer  Co.  v.  Clark,  504  S.W.2d  216, 219 
(Mo.  App.  1973).  The  state's  primary  interest  in  determining  whether  to  grant  a 
certificate  is  to  protect  the  public  rather  than  to  protect  a  utility  from  competition.  State 
ex  rel.  Public  Water  Supply  Dist.  No.  8  v.  Pubhc  Service  Commission,  600  S .  W.2d  147, 
155  (Mo.  App.  1980). 
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In  making  a  determination  as  to  whether  or  not  the  statute  has  been  satisfied  and 
a  certificate  of  convenience  and  necessity  should  be  granted,  the  Commission  has 
in  prior  cases  considered  the  following  standards: 

1.  There  must  be  a  need  for  the  service; 

2.  The  applicant  must  be  quaUfied  to  provide  the  proposed 

service; 

3.  The  applicant  must  have  the  financial  ability  to  provide  the 
service; 

4.  The  applicant' s  proposal  must  be  economically  feasible;  and 

5.  The  service  must  promote  the  public  interest. 

Inre.  OzarkNatural  Gas  Company,  5  Mo.  P.S.C.  3rd  143, 146  (1996).  See  also.  In 
re.  Tartan  Energy  Company,  3  Mo.  P.S.C.  3rd  173, 177  (1994);  Inre.  InterconGas,  Inc., 
30  Mo.  P.S.C.  (N.S.)  554, 561  (1991).  Those  five  standards  will  be  appUed  to  each 
distinct  area  for  which  Empire  seeks  certification. 

Consideration  of  the  Standards: 

Empire's  application,  as  amended  by  the  non-unanimous  stipulation  and 
agreement,  requests  that  it  be  certificated  to  provide  electric  services  in  specified 
areas  in  and  around  the  communities  of  Republic,  WiUard  and  Strafford.  With  regard 
to  the  areas  in  and  around  Republic,  no  party  opposed  Empire's  request  for 
certification.  With  regard  to  the  cities  of  WiUard  and  Strafford,  no  party  opposed 
Empire's  request  for  certification  in  the  areas  now  within  the  city  limits  of  those 
communities.  However,  City  Utilities  did  oppose  Empire' s  request  to  be  certificated 
in  areas  outside  the  current  city  limits.  Therefore,  Empire's  Application  will  be 
separately  considered  for  each  of  three  areas:  First,  the  area  near  Strafford  but  outside 
the  existing  city  limits;  Second,  the  area  near  Willard  but  outside  the  existing  city 
limits;  and  Third,  all  other  areas  for  which  Empire  seeks  to  be  certificated. 

1.    There  must  be  a  need  for  the  service 

a.  The  area  near  Strafford  but  outside  the  existing  city  limits. 

The  evidence  presented  at  the  hearing  indicates  that  Empire  is  currently  the 
franchised  supplier  of  electricity  within  the  community  of  Strafford.  Testimony  also 
indicated  that  Strafford  is  expanding  and  that  it  has  in  the  past,  and  may  in  the  future, 
expandits  city  Umits  into  areas  for  whichEmpire  is  not  certificated  to  provide  service. 
The  future  expansion  of  Strafford  may  create  problems  for  Empire  in  that  there  could 
once  again  be  areas  of  the  city  that  it  would  not  be  certificated  to  serve.  Empire 
requests  that  it  be  allowed  to  create  a  reasonable  buffer  zone  around  the  city  so  that 
as  Stafford  expands  into  new  areas,  it  will  not  be  necessary  to  continually  come  back 
to  the  Commission  to  request  piecemeal  expansions  of  its  service  territory. 
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The  future  expansion  of  Strafford' s  city  limits  might  create  an  additional  problem  if 
Empire's  service  area  is  not  allowed  to  keep  ahead  of  the  expansion  of  the  city. 
Strafford' s  population  is  expected  to  exceed  1 ,500  in  the  2000  census.  That  means 
thatStrafford  willno  longer  be  consideredaruralareafor  purposes  of  section394.080, 
RSMo  1994,  the  statutes  that  permits  raral  electric  cooperatives  to  serve  customers 
only  in  rural  areas.  Therefore,  the  electric  cooperative  that  serves  the  area  around 
Strafford  would  not  be  able  to  serve  new  customers  in  the  areas  annexed  by  Strafford. 
Similarly,  City  Utilities'  ability  to  serve  new  customers  in  areas  annexed  by  Strafford 
would  be  limited  by  City  Utilities'  lack  of  a  franchise  from  Strafford.  Thus,  the 
possibiUty  exists  that  a  customer  located  within  a  newly  annexed  area  of  Strafford, 
but  outside  the  area  within  which  Empire  is  certificated  to  serve,  could  not  be  lawfully 
served  by  any  electric  provider.  Such  a  customer  might  be  inconvenienced  while 
Empire  came  before  the  Conrniission  to  seek  an  expansion  of  its  service  territory.  For 
that  reason  it  is  reasonable  and  appropriate  to  allow  Empire  its  requested  buffer  area 
around  the  current  city  limits  of  Strafford. 

City  UtiUties  argues  that  the  requested  expansion  of  Empire' s  service  areais  not 
needed  because  to  allow  Empire  to  expand  into  the  area  in  question  would  create  an 
inappropriate  duplication  of  services.  City  Utilities  and  Southwest  Electric  Coopera- 
tive already  have  facilities  within  the  area  and  City  Utilities  suggests  that  to  permit 
Empire  to  also  enter  this  area  would  create  an  unsightly  and  perhaps  hazardous  tangle 
of  electric  lines.  The  Commission  certainly  agrees  that  unnecessary  duplication  of 
facilities  should  be  avoided.  The  Commission  also  beUeves  that  the  safety  of  the 
public  must  always  be  considered  when  deciding  whether  or  not  to  issue  a  certificate 
of  service  authority.  However,  some  duplication  of  facilities  already  exists  in  this  area. 
Allowing  Empire  to  add  additional  facilities  will  not  create  any  new  or  unique 
problems.  On  balance,  the  potential  problems  resulting  from  any  additional  dupli- 
cation of  facilities  that  might  result  from  granting  Empire  its  requested  expansion  of 
service  territory  are  outweighed  by  the  demonstrated  need  for  that  expansion.  The 
Commission  finds  that  there  is  a  need  for  Empire' s  services  in  an  expanded  service 
area  near  Strafford  but  outside  the  city  limits. 

h    The  area  near  Willard  but  outside  the  existing  city  limits 

Essentially  the  same  arguments  for  and  against  granting  Empire's  request  to 
expand  its  service  area  near  Strafford  also  apply  to  its  request  to  expand  its  service 
area  near  Willard.  Again,  only  Empire  holds  a  franchise  from  the  municipality  to  serve 
its  citizens.  Therefore,  there  is  the  same  need  for  Empire  to  be  certificated  to  serve 
areas  that  may  be  incorporated  within  the  city  Umits  in  the  future.  Furthermore,  the 
risk  of  duplication  of  facilities  in  the  area  around  Willard  is  reduced  because  City 
Utilities  does  not  currently  have  any  facilities  in  the  area  for  which  Empire  seeks 
certification.  The  Conrniission  finds  that  there  is  a  need  for  Empire' s  services  in  an 
expanded  service  area  near  Willard  but  outside  the  city  Umits. 
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c.    All  other  areas  for  which  Empire  seeks  to  be  certificated. 

No  party  opposed  Empire' s  request  for  certification  in  the  other  areas  specified 
in  the  stipulation  and  agreement.  The  evidence  that  was  persuasive  with  regard  to 
the  areas  around  Strafford  and  Willard  is  equally  persuasive  with  regard  to  the  other 
areas.  Indeed,  for  those  areas  that  have  already  been  incorporated  into  the  municipal 
Umits  of  Strafford,  Willard  and  Republic,  the  need  for  Empire's  certification  is 
particularly  evident.  The  Commission  finds  that  there  is  a  need  for  Empire' s  services 
in  an  expanded  service  area  in  all  other  areas  specifically  described  in  the  stipulation 
and  agreement. 

2.  TheAppUcantmustbeQualified. 

The  area  near  Strafford  but  outside  the  existing  city  limits,  the  area  near 
Willard  but  outside  the  existing  city  limits,  and  all  other  areas  for  which  Empire 
seeks  to  be  certificated. 

Empire' s  qualification  to  manage  and  operate  an  electric  system  in  the  requested 
areas  was  unchallenged  at  the  hearing.  Empire  has  operated  as  an  electric  utility  since 
1 909  and  currently  serves  an  area  of  approximately  1 0,000  square  miles  in  Missouri, 
Kansas,  Arkansas  and  Oklahoma.  Empire's  qualifications  to  expand  its  existing 
services  into  the  relatively  small  additional  areas  for  which  it  seeks  certification  are 
apparent.  The  Commission  finds  that  Empire  is  qualified  to  provide  the  services  for 
which  it  seeks  certification. 

3.  The  appUcant  must  have  the  financial  ability  to  provide  the  service. 

The  area  near  Strafford  but  outside  the  existing  city  limits,  the  area  near 
Willard  but  outside  the  existing  city  limits,  and  all  other  areas  for  which  Empire 
seeks  to  be  certificated. 

Empire' s  financial  ability  to  provide  the  services  for  which  it  seeks  certification 
were  not  challenged  by  any  party.  Empire  is  a  well-established  utility  company  and 
the  evidence  indicated  that  it  would  have  no  difficulty  in  financing  its  proposed 
expansion  into  the  additional  areas  for  which  it  seeks  certification.  The  Commission 
finds  that  Empire  has  the  financial  ability  to  provide  the  services  for  which  it  seeks 
certification. 

4.  The  applicant's  proposal  must  be  economically  feasible. 

The  area  near  Strafford  but  outside  the  existing  city  limits,  the  area  near 
Willard  but  outside  the  existing  city  limits,  and  all  other  areas  for  which  Empire 
seeks  to  be  certificated. 

Before  the  Commission  will  grant  a  certificate  of  service  authority  to  a  utility,  it 
must  be  shown  that  the  utiUty's  proposed  service  will  be  economically  feasible. 
Empire  did  provide  credible  evidence  regarding  the  construction  costs  and  revenue 
expectations  associated  with  the  proposed  expansion.  City  Utilities  asserted  that 
Empire' s  financial  estimates  were  speculative  and  therefore,  unreUable.  City  Utilities 
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also  pointed  out  that  the  financial  estimates  Empire  set  out  in  its  original  application 
did  not  change  when  it  agreed  to  seek  a  greatly  reduced  area  in  the  non-unanimous 
stipulation  and  agreement.  City  Utilities  suggests  that  this  is  further  indication  that 
the  financial  estimates  are  unreliable. 

Michael  Palmer,  Empire's  witness,  testified  at  the  hearing  that  these  financial 
estimates  are  indeed  speculative.  He  asserted  that  any  estimates  must  be  speculative 
at  this  point  because  Empire  does  not  currently  have  any  customers  in  the  areas  for 
which  it  is  seeking  certification.  He  indicated  that  Empire  would  expand  into  newly 
certificated  areas  in  a  manner  that  was  consistent  with  the  tariffs  it  has  filed  with  the 
Commission.  Palmer  also  testified  that  the  reduction  of  the  area  for  which  Empire  was 
seeking  certification  would  not  significantly  change  Empires  financial  estimates. 

Empire  presented  a  reasonable  estimate  of  its  construction  costs  and  anticipated 
revenue  and  those  estimates  were  not  rebutted  by  any  contrary  evidence.  Further- 
more, it  is  important  to  keep  in  mind  the  Commission' s  purpose  in  requiring  a  showing 
of  financial  feasibility.  A  utility' s  customers  and  the  public  could  be  harmed  if  the 
utility  jumped  into  a  project  that  would  be  a  financial  drain  on  the  company.  In 
determining  whether  there  is  a  financial  risk,  it  is  appropriate  to  examine  the  overall 
financial  strength  and  stability  of  the  company.  See.  In  the  Matter  of  the  Application 
ofUtiliCorpUnited,Inc.,3Mo.P.S.C.  3d  127(1994).  In  this  case,  Empire'spossible 
expansion  is  a  very  small  project  for  a  rather  large  utility.  Indeed,  Empire  estimated 
that  costs  for  new  construction  in  its  expanded  service  area  would  be  four-tenths  of 
one  percent  of  Empire's  total  budgeted  and  anticipated  construction  expenditures 
for  the  same  time  period.  Clearly,  the  financial  health  and  stability  of  Empire  will  not 
be  put  at  risk  by  this  project.  Under  these  circumstances,  the  Commission  finds  that 
Empire  has  demonstrated  that  its  proposed  expansion  is  financially  feasible. 

5.    The  service  must  promote  the  public  interest. 

The  area  near  Strafford  but  outside  the  existing  city  limits,  the  area  near 
Willard  but  outside  the  existing  city  limits,  and  all  other  areas  for  which  Empire 
seeks  to  be  certificated. 

Generally,  a  finding  that  aproposed  service  will  promote  the  public  interest  will 
follow  from  a  finding  that  the  first  four  standards  have  been  satisfied.  In  the  Matter 
of  the  Application  ofTartan  Energy  Company,  3M0.P.S.C.  3d  173, 189  (1994).  That 
is  true  in  this  case.  Empire  has  successfully  demonstrated  the  need  for  an  expanded 
service  area  and  it  has  demonstrated  that  it  is  qualified  to  serve  the  area  and  has  the 
financial  ability  to  do  so.  Finally  it  has  established  that  it  is  financially  feasible  for 
it  to  provide  services  in  the  expanded  area.  The  Commission  finds  that  granting 
Empire' s  request  for  an  expanded  service  area  will  promote  the  public  interest. 
The  Requirements  of  4  CSR240-2.060(2)(F): 

City  Utilities  asserts  that  the  Commission  should  reject  Empire's  application 
because  Empire  has  allegedly  failed  to  comply  with  the  requirements  of  4  CSR  240- 
2.060(2)(F).  That  regulation  requires  that  an  application  for  certificate  of  service 
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authority  must  contain,  among  other  requirements,  a  Hst  of  ten  persons  residing  in 
the  area  to  be  served,  and  a  feasibihty  study  containing  plans  and  specifications  and 
estimated  costs,  plans  of  financing,  proposed  rates  and  charges  and  estimates  of 
numbers  of  customers,  revenues  and  expenses.  Empire's  original  application 
contained  all  the  required  information.  However,  Empire  did  not  present  a  revised 
Ust  of  residents  or  a  revised  feasibihty  study  following  the  filing  of  the  non- 
unanimous  stipulation  and  agreement.  Therefore,  City  Utilities  suggests  that  the 
Commission  is  precluded  by  its  own  rule  from  granting  Empire  the  disputed  new 
territory.  City  Utilities  misunderstands  the  requirements  of  the  Commission's 
regulation. 

4  CSR  240-2.060(2)(F)  requires  that  certain  information  be  included  in  any 
apphcation  for  a  certificate  of  convenience  and  necessity  for  a  service  area.  This 
requirement  is  in  place  so  that  the  Commission' s  Staff  and  otherpotentially  interested 
entities  will  be  able  to  effectively  examine  and  evaluate  the  application.  There  is 
nothing  in  the  regulation  that  would  require  an  applicant  to  resubmit  the  required 
information  when  it  enters  into  a  stipulation  and  agreement.  Empire  is,  of  course 
required  to  produce  evidence  to  satisfy  the  Commission's  requirements  for  certifi- 
cation. As  previously  indicated,  Empire  has  done  so.  Any  failure  to  update  its 
apphcation  will  not  prevent  the  Commission  from  granting  Empire' s  apphcation. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  reached  the  following  conclusions 
oflaw: 

1.  The  Empire  District  Electric  Company  is  duly  incorporated  under  the  laws 
of  the  state  of  Kansas  and  is  qualified  to  do  business  as  a  foreign  corporation  in 
Missouri. 

2.  The  Empire  District  Electric  Company  is  subject  to  the  jurisdiction  of  the 
Public  Service  Commission  as  provided  by  Section  386.250,  RSMo  Supp.  1998,  and 
Chapter  393,  RSMo. 

3.  Section  393 . 1 70. 1 ,  RSMo  1 994,  provides  in  relevant  part  that  "No. .  .electrical 
corporation,... shall  begin  construction  of  a.. .electric  plant... without  first  having 
obtained  the  permission  and  approval  of  the  commission". 

4.  Section  393 . 170.2,  RSMo  1 994,  provides  in  relevant  part  that  "The  commis- 
sion shall  have  the  power  to  grant  the  permission  and  approval  herein  specified 
whenever  it  shall  after  due  hearing  determine  that  such  construction  or  such  exercise 
of  the  right,  privilege  or  franchise  is  necessary  or  convenient  for  the  public  service." 

Based  upon  the  Commission' s  review  of  the  apphcable  law.  Empire' s  Apphcation 
as  modified  by  the  non-unanimous  stipulation  and  agreement,  and  its  findings  of  fact, 
the  Commission  concludes  that  Empire's  Application  should  be  granted. 

mS  THEREFORE  ORDERED: 

1.  That  The  Empire  District  Electric  Company' s  Application,  as  modified  by  the  Non- 
unanimous  Stipulation  and  Agreement  filed  on  June  25, 1999,  is  approved. 
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2.  That  The  Empire  District  Electric  Company  is  granted  a  certificate  of  pubUc 
convenience  and  necessity  to  construct,  install,  own,  operate,  control,  manage,  and  maintain 
a  system  for  the  provision  of  electric  service  to  the  public  pursuant  to  its  approved  rates,  rules 
and  regulations  in  the  areas  of  Greene  County,  Missouri,  as  described  in  Appendix  A  to  the 
non-unanimous  stipulation  filed  on  June  25, 1999.  A  copy  of  Appendix  A  is  attached  to  this 
Report  and  Order. 

3.  That  late-filed  Exhibit  No.  8  is  admitted  into  evidence. 

4.  That  any  motions  not  previously  ruled  upon  are  hereby  denied. 

5.  That  this  Report  and  Order  shall  become  effective  on  December  17,  1999. 

Lumpe,  Ch.,  Crumpton,  Schemenauer,  and  Drainer,  CC,  concur  and  certify 
compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 
Murray,  C,  dissents  with  opinion 


Editor' s  Note:  The  Non-Unanimous  Stipulation  and  Agreement  in  this  case  has 
not  been  published.  If  needed,  this  document  is  available  in  the  official  case  files  of 
the  Missouri  Public  Service  Conrniission. 


DISSENITNGOPISIONOFCOMMISSIONERCONNIEMURRAY 

I  respectfully  dissent.  I  would  grant  Empire  District  Electric  Company  authority 
to  serve  the  additional  area  it  requests  in  and  around  Republic,  as  well  as  the 
additional  areas  it  requests  within  the  current  city  limits  of  Willard  and  Strafford. 
Based  upon  the  evidence,  I  would  not  at  this  time  grant  authority  to  serve  the 
additional  areas  outside  the  city  limits  of  Willard  and  Strafford. 
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In  the  Matter  of  Laclede  Gas  Company's  Tariff  to  Revise  Natural 
Gas  Rate  Schedules.* 


Case  No.  GR-99-315 
Decided  December  14,  1999 


Gas  §18.  The  Commission  rejected  the  tariff  sheets  filed  by  Laclede  Gas  Company  which  were 
designed  to  produce  an  annual  increase  of  approximately  6.1  percent  ($30.5  million)  in  charges 

for  gas  service. 

Gas  §20.  The  Commission  found  it  was  reasonable  to  use  the  discounted  cash  flow  (DCF)  analysis 
in  determining  the  return  on  equity  of  Laclede  Gas  Company.  The  Commission  also  determined 
that  a  return  on  equity  of  10.5  percent  is  a  just  and  reasonable  return. 

Gas  §24.  The  Commission  found  that  Laclede  Gas  Company's  recommendation  of  a  $29  miUion 
short-term  debt  balance  was  not  reasonable  or  consistent  with  the  evidence  presented  that  the 
short-term  debt  was  increasing.  The  Commission  found  that  a  42-month  period  was  representative 
of  the  actual  trend  toward  increased  short-term  debt  experienced  by  the  company. 
Gas  §19.  The  Commission  found  that  Laclede  Gas  Company's  actual  customer  data  for  the  test 
year  was  more  complete  than  the  data  used  in  the  Staff  of  the  Missouri  Public  Service  Commission' s 
calculations.  Therefore,  the  Commission  found  that  a  revenue  collection  lag  of  34.8  days  was 
just  and  reasonable  and  should  be  used  to  determine  the  company's  revenue  requirement. 
Gas  §29,  Evidence,  Practice  &  Procedure  §6.  The  Commission  found  that  a  proposed  cap  on 
advertising  expenses  was  not  supported  by  competent  and  substantial  evidence  and  that  in  order 
to  fulfill  its  duty  of  determining  if  the  company's  expenses  on  advertising  were  prudent,  the 
Commission  must  do  a  review  of  the  advertising  expenses.  The  Commission  reaffirmed  that  it 
will  continue  to  follow  the  standards  as  set  out  in  Re:  Kansas  City  Power  and  Light  Company,  28 
Mo.  P.S.C.  (N.S.)  228  (1986). 

Gas  §24.  The  Commission  found  a  three-year  expiration  with  periodic  reporting  to  the  Staff 
of  the  Missouri  Public  Service  Commission  and  the  Office  of  the  Public  Counsel  is  a  reasonable 
time  limit  on  an  accounting  authority  order.  Therefore,  the  Commission  ordered  that  the 
accounting  authority  order  would  expire  at  the  end  of  the  three  year  period  and  will  only  be  extended 
by  the  filing  of  a  new  ratemaking  proceeding  with  the  Commission. 

Depreciation  §§12,  22,  32,  Gas  §27.  The  Commission  found  that  Laclede  Gas  Company  failed 
to  show  that  its  depreciation  calculation,  with  regard  to  net  salvage  was  just  and  reasonable.  The 
Cominission  determined  that  Staffs  net  salvage  calculation  would  allow  the  company  to  recover 
the  amounts  it  is  currently  spending  for  net  salvage  without  over-recovering  from  its  ratepayers 
is  a  just  and  reasonable  result. 


*This  order  contains  corrections  approved  by  the  Commission  in  an  order  issued  on  December 
16, 1999.  The  Commission,  in  an  order  issued  on  April  13, 2000,  deniedrehearing  in  this  case. 
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Depreciation  §  32,  Gas  §  29.  The  Commission  found  that  Laclede  Gas  Company  had  not 
committed  to  removing  its  natural  gas  holders,  that  the  company  had  already  recovered  its  capital 
investment  in  the  natural  gas  holders,  and  that  there  was  no  interim  net  salvage  value  of  the  natural 
gas  holders.  Therefore,  the  Commission  determined  that  it  was  not  just  and  reasonable  for  current 
customers  of  the  company  to  pay  for  the  expense  of  removal  when  the  ratepayers  may  receive 
no  benefit  from  those  payments. 

Gas  §  20,  Rates  §§40,  108.  The  Commission  found  that  Laclede  Gas  Company's  most  recent 
projection  of  its  off-system  sales  revenue  was  supported  by  the  current  trend  in  decreasing  off- 
system  sales  revenues  and  therefore,  the  Commission  imputed  $.9  million  of  off-system  sales 
revenue  to  the  company's  revenue  requirement. 

APPEARANCES 

Gerald  T.  McNeive,  Jr.,  Senior  Vice  President-Finance  and  General  Counsel, 
Michael  C.  Pendergast,  Associate  General  Counsel,  Thomas  M.  Byrne,  Associate 
Counsel,  and  Ellen  L.  Theroff,  Assistant  General  Counsel,  Laclede  Gas  Company, 
720  Olive  Street,  St.  Louis,  Missouri 63101,  for LacledeGas  Company. 

Ronald K.  Evans,  Managing  Associate  General  Counsel,  and  Susan  B.  Knowles, 
Attomey,Ameren  Services  Company,  One  AmerenPlaza,  1901  Chouteau  Avenue, 
Post  Office  Box  66149  (MC1310),  St.  Louis,  Missouri  63166,  for  Union  Electric 
Company,  d/b/a  AmerenUE. 

Diana  M.  Schmidt,  Bryan  Cave  LLP,  One  Metropolitan  Square,  211  North 
Broadway,  Suite  3600,  St.  Louis,Missouri63102,forAdam's  Mark  Hotels,  Alcoa  Foil 
Products  (Alumax,  Inc.),  Anheuser-Busch  Cos.,  Inc.,  The  Boeing  Company,  Ford 
Motor  Company,  General  Motors  Corporation,  Hussmann  Refrigeration, 
MEMC  Electronic  Materials,  Inc.,  Monsanto  Company,  Paulo  Products  Company, 
Procter  &  Gamble  Manufacturing  Company,  and  Ralston  Purina  Company  (the 
"Missouri  Industrial  Energy  Consumers"). 

Robert  C.  Johnson,  Attorney  at  Law,  720  Olive  Street,  Suite  2400,  St.  Louis, 
Missouri  63 102,  for  Barnes-Jewish  Hospital,  DaimlerChrysler  Corporation,  Emerson 
Electric  Company,  and  SSM  HealthCare  (the  "Missouri  Energy  Group"). 

John  D.  Landwehr,  Cook,  Vetter,  Doerhoff  &  Landwehr,  P.C.,  231  Madison 
Street,  Jefferson  City,  Missouri  65 1 0 1 ,  for  MRT  Energy  Marketing  Company. 

Douglas  E.  Micheel,  Senior  Public  Counsel,  Office  of  the  Public  Counsel,  Post 
Office  Box  7800,  Jefferson  City,  Missouri  65 102,  for  the  Office  of  the  PubUc  Counsel 
and  the  public. 

Thomas  R.  Schwarz,  Jr.,  Deputy  General  Counsel,  Marc  D.  Poston,  Senior 
Counsel,  Cliff  E.  Snodgrass,  Senior  Counsel,  David  J.  Stueven,  Assistant  General 
Counsel,  andNathan  Williams,  Assistant  General  Counsel,  Missouri  Public  Service 
Commission,  Post  Office  Box  360,  Jefferson  City,Missouri  65 102,  forthe  Staff  of  the 
Missouri  Public  Service  Commission. 


REGULATORYLAW  JtlDGE:     Nancy  Dippell,  Senior  Regulatory  Law  Judge. 
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REPORT  ANDORDER 
Procedural  History 

Laclede  Gas  Company  submitted  revised  tariff  sheets  reflecting  increased  rates 
for  gas  service  provided  to  customers  in  its  Missouri  service  area  on  January  26, 1 999. 
The  revised  tariff  sheets  were  assigned  Tariff  No.  9900539.  The  proposed  effective 
date  on  the  tariff  sheets  was  February  26,  1999.  The  revised  tariff  sheets  were 
designed  to  produce  an  annual  increase  of  approximately  6. 1  percent  ($30.5  million) 
in  charges  for  gas  service. 

The  Commission  issued  an  order  on  February  9, 1999,  suspending  the  proposed 
tariff  sheets  until  December  26, 1 999 .  In  that  order  the  Commission  also  established 
adeadUneforinterventionsandestabUshedaprocedural  schedule.  On  April  29, 1999, 
the  Commission  issued  an  order  granting  the  applications  to  intervene  filed  by  Union 
Electric  Company,  d/b/a  AmerenUE  (AmerenUE),  the  Missouri  Industrial  Energy 
Consumers,'  MRT  Energy  Marketing  Company,  the  Oil,  Chemical  &  Atomic  Work- 
ers, Local  5-6,  and  the  Missouri  Energy  Group. ^ 

A  recommendation  was  filed  by  Laclede  on  March  11,1999,  concerning  the  test 
year.  Laclede  also  requested  atrue-up  audit  andhearing  andfiledits  direct  testimony. 
AmerenUE,  Public  Counsel  and  Staff  all  filed  responses  or  recommendations 
regarding  the  test  year. 

On  April  29, 1999,  the  Connmission  issued  an  Order  which  estabUshed  the  test 
year  as  the  twelve  months  ending  on  December  31, 1998,  updated  for  known  and 
measurable  changes  through  March  31, 1999. 

A  prehearing  conference  was  held  on  July  9, 1999.  The  Commission  soUcited 
comments  from  the  general  public  via  public  hearings  in  the  City  of  St.  Louis  and 
St.  Louis  County,  Missouri,  on  August  11, 1999.  An  evidentiary  hearing  was  held 
beginning  August  30, 1999.  On  September  1, 1999,  a  Partial  Stipulation  and  Agree- 
ment was  filed  by  Staff,  Laclede,  AmerenUE,  MIEC,  the  Missouri  Energy  Group,  and 
Public  Counsel.  On  September  3, 1999,thesame  parties  filedaFirstAmendedPartial 
Stipulation  and  Agreement  (Stipulation).  On  September  13,  1999,  Laclede  filed 
additional  information  as  provided  in  paragraph  12  of  the  Stipulation. 

An  Order  Estabhshing  True-Up  Audit  and  Hearing  was  issued  on  September  1 2, 
1999,  settingthe  true-up  audit  throughAugust  31, 1999,  and  setting  the  hearing  date. 
A  True-Up  Hearing  was  held  on  October  7,  1999.  Initial  Briefs  were  submitted  on 
October  15, 1999,  andReply  Briefs  were  submitted  onNovember  1, 1999. 


'  The  Missouri  Industrial  Energy  Consumers  is  comprised  of  the  Adam' s  Mark  Hotels,  Alcoa 
Foil  Products,  Anheuser-Busch  Companies,  Inc.,  The  Boeing  Company,  Ford  Motor 
Company,  General  Motors  Corporation,  Hussmann  Refrigeration,  MEMC  Electronic  Ma- 
terials, Inc.,  Monsanto  Company,  Paulo  Products  Company,  Procter  &  Gamble  Manufac- 
turing Company,  and  Ralston  Purina  Company. 

^  The  Missouri  Energy  Group  consists  of  Barnes-Jewish  Hospital,  DaimlerChrysler 
Corporation,  Emerson  Electric  Company,  and  SSM  Healthcare. 
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During  deliberations,  the  Commission  ordered  that  Staff,  PubUc  Counsel,  and 
Laclede  submit  responses  to  six  revenue  requirement  scenarios.  The  Commission 
also  indicated  that  other  parties  would  be  allowed  to  file  responses  to  the  scenarios. 
Scenario  responses  were  received  from  Staff  and  Laclede  Gas  Company  on  Decem- 
ber 10, 1999.  In  addition.  Staff  indicated  that  Public  Counsel  concurred  with  Staff  s 
scenario  calculations. 

PendingMotions  and  Exhibits 

Atthe  hearing.  Exhibits  113  (Information  onResidentialCustomerUsage),  114HC 
(Studies  Regarding  the  Efficiency  of  Homes  Customers  are  Moving  Into),  115  (Values 
of  Stock  in  the  Last  1 2  to  24  Months),  and  117  (Retum  on  Equity  of  Other  Missouri 
Gas  Companies)  were  requested  by  the  Commission  and  submitted  by  the  various 
parties. 

Exhibit  1 25HC  was  reserved  at  the  hearing  at  the  request  of  the  parties  for  relevant 
portionsoftherecordfromtheConomission'sCaseNo.  GT-99-303.  That  exhibit  was 
receivedby  the  Regulatory  Law  JudgeonSeptember  17, 1999.  A  Notice  of  Briefing 
Schedule  and  Response  Time  was  issued  on  September  15, 1999,  which  instructed 
thepartiesthatresponses  to  Exhibits  113, 114HC,  115,andll7,andobjectionsof  Staff 
to  Exhibit  1 16,  were  to  be  filed  no  later  than  September  17,  1999.  That  notice  also 
stated  that  responses  to  Exhibit  125HC  were  due  by  September  17,  1999.  A  later 
notice  was  issued  allowing  the  parties  until  October  1,  1999,  to  file  responses  to 
Exhibit  125HC. 

A  response  to  Exhibit  117  was  filed  by  Laclede.  In  its  response,  Laclede  states 
that  it  does  not  object  to  the  Exhibit  117  per  se,  but  it  does  not  believe  the  iirformation 
to  be  factually  or  conceptually  accurate.  No  other  responses  or  obj  ections  were  filed 
related  to  those  exhibits. 

Exhibit  116  (Deposition  of  David  Broadwater)  was  received  at  the  hearing  subject 
to  written  objections  to  be  made  by  the  Staff.  Objections  were  filed  on  September  1 , 
1999,andaresponseby  Laclede  was  filed  on  September  30, 1999.  An  Order  Regarding 
Objections  to  Exhibit  116  was  issued  on  October  12, 1999,  which  sustained  some  of 
Staff  s  objections  and  struck  from  the  record  portions  of  that  exhibit.  The  order  also 
overruled  some  of  Staffs  objections. 

On  November  12, 1999,  Laclede  filed  a  Motion  to  Strike  and  Request  to  Take 
Administrative  Notice.  Laclede  moved  to  strike  portions  of  Public  Counsel' s  Reply 
Brief  at  pages  4  and  7  which  referred  to  the  Commission' s  Report  and  Order  in  Case 
No.  GR-96-193aspubhshedatRe:  LacledeGasCompany,  172  P.U.R.4th83,  88(1996). 
Laclede  objects  to  these  portions  of  Public  Counsel' s  Reply  Brief  because  "the  cited 
language. .  .in  Case  No.  GR-96-193wasrenderedbythepartiesaspartofaStipulation 
and  Agreement."  Laclede  argued  that  it  is  not  consistent  with  the  parties'  agreement 
in  GR-96-193  to  make  this  argument.  In  the  alternative,  Laclede  argued  that  the 
references  support  its  position  on  the  return  on  equity  and  short-term  debt  issues. 
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Laclede  also  stated  in  its  motion  that  Staff  and  Public  Counsel  argued  for  the  first 
time  in  their  Reply  Briefs  "that  Laclede' s  proposed  off-system  sales  revenue  amount 
of  $900,000  should  be  rejected  because  it  is  based  on  an  estimate  for  the  1 998- 1 999 
timeframe."  Laclede  requested  that  the  Commission  take  administrative  notice  of 
Laclede's  November  4, 1999,  GSIP  Monitoring  Report  filed  in  its  PGA  case. 

OnNovember  18, 1999,PubUcCounselfiledaresponsetoLaclede'smotionand 
Staff  filed  Suggestions  in  Opposition  of  Laclede  Gas  Company' s  Motion  to  Strike  and 
Request  to  Take  Administrative  Notice.  Public  Counsel  argued  that  the  citations  to 
GR-96- 1 93  in  its  Reply  Brief  should  not  be  stricken  because  they  are  properly  used 
to  rebut  claims  made  by  Laclede  that  Public  Counsel' s  recommendations  in  this  case 
are  not  consistent  with  past  actions  of  the  Commission.  Public  Counsel  also  argued 
that  "[tjhere  is  nothing  inappropriate  about  pointing  out"  that  Laclede' s  claims  are 
an  estimate.  The  Staff  made  similar  arguments.  The  Commission  agrees  with  Public 
Counsel  and  Staff  that  the  $900,000  is  an  estimate  of  the  off-system  sales  revenue  for 
the  1 998-1999  period.  Public  Counsel' s  argument  merely  goes  to  the  weight  this  fact 
should  be  given  by  the  Commission  in  the  evaluation  of  the  evidence.  Therefore,  the 
Commission  denies  Laclede's  motion  to  strike  those  portions  of  Pubhc  Counsel's 
Reply  Brief. 

Both  Staff  and  Public  Counsel  also  state  that  Laclede' s  request  for  the  Commis- 
sion to  take  administrative  notice  of  the  GSIP  Monitoring  Report  is  an  attempt  to 
supplement  the  record  contrary  to  4  CSR  240-2. 1 1 0( 10) .  The  fact  that  the  $900,000 
was  an  estimate  has  been  established.  The  only  purpose  for  the  Commission  to  take 
notice  of  the  GSIP  Monitoring  Report  would  be  to  use  the  facts  in  the  report  to  make 
a  decision  in  this  case,  which  would  clearly  be  inappropriate.  Therefore,  the 
Commission  determines  that  Laclede' s  request  to  take  administrative  notice  should 
be  denied. 

Stipulation  and  Agreements 

Staff,  Laclede,  Public  Counsel,  MIEC,  AmerenUE,  and  the  Missouri  Energy 
Group  filed  the  Stipulation  on  September  3,  1999,  which  superseded  the  Partial 
Stipulation  and  Agreement  filed  on  September  1,  1999.  In  accordance  with  para- 
graph 12  of  the  Stipulation,  Laclede  filed  additional  information  related  to  the  rate 
design,  class  cost  of  service,  and  related  tariff  issues.  The  Stipulation  is  attached  to 
this  Report  and  Order  as  Attachment  A  and  the  additional  filing  made  on  Septem- 
ber 13,1 999,  along  with  its  cover  letter  is  attached  as  Attachment  B .  No  obj  ections 
to  the  Stipulation  orrequests  for  hearing  were  filed  and  so  the  Commission  will  treat 
the  Stipulation  as  unanimous  pursuant  to  4  CSR  240-2. 115. 

The  Stipulation  provides  for  the  resolution  of  many  issues.  The  signatories 
agreed  to  the  following: 

1 .  That  the  revenue  requirement  amounts  reflected  on  Attach- 
ment 1  of  the  Stipulation  accurately  reflect  the  impact  on 
Staff's  case  on  the  issues  that  have  been  resolved.  These 
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amounts  assumed  a  return  on  equity  of  9.5  percent  and  were 
exclusive  of  any  applicable  license,  occupation,  franchise, 
gross  receipts  taxes  or  other  similar  tax  or  taxes. 

2.  That  depending  on  the  Commission' s  decision,  adjustments 
may  need  to  be  made  to  any  revenue  requirement  amounts 
granted  to  Laclede  in  connection  with:  (a)  Laclede  prevail- 
ing on  any  of  the  remaining  contested  issues;  (b)  for  any 
amount  as  a  result  of  the  true-up  hearing  in  excess  of  the 
initial  true-up  allowance  of  $7,34 1 ,000  as  alleged  in  Staff  s 
case;  and  (c)  adjustments  to  the  dollar  values  to  reflect  the 
Commission's  resolution  of  any  remaining  issue  affecting 
those  values. 

3.  That  Laclede  shall  continue  to  book,  for  financial  purposes, 
expense  levels  associated  with  pensions  and  post-retirement 
benefits  other  than  pensions  (OPEB)  in  accordance  with 
Financial  Accounting  Standards  Board  Statements  (FAS) 
87,  88,  and  106,  respectively.  Laclede's  accounting  shall 
continue  to  reflect  the:  (a)  actual  marketvalueofthepension 
fund  assets  rather  than  the  market-related  value  previously 
used  by  Laclede;  (b)  amortization  of  any  resulting  unrecog- 
nized net  gains  and  losses  over  a  five-year  period;  (c)  use  of 
the  prospective  "smoothing"  mechanism  described  in  At- 
tachment 3  to  the  Stipulation.  The  gains  and  losses  shall  be 
calculated,  on  the  first  dollar  basis,  for  all  pension  lump  sum 
settlements,  to  the  extent  permitted  by  FAS  88.  The  parties 
further  agreed  that  the  rates  resulting  from  this  Stipulation 
make  provision  for  recovery  of  pension  costs  on  a  FAS  87 
and  8  8  basis  for  all  qualified  pension  plans  and  recovery  of 
OPEB  costs  on  a  FAS  106  basis. 

4.  That  the  OPEB,  SERP,  Y2K,  and  MGP  accounting  authority 
orders  (AAOs)  granted  by  the  Commission  in  Case 
No.  GR-98-374shallbeterminatedeffective August  1, 1999, 
subject  to  certain  conditions  as  listed  in  paragraph  4  of  the 
Stipulation.  These  conditions  include  the  establishment  of 
regulatory  assets,  the  amortization  of  those  assets,  the 
agreement  not  to  propose  the  exclusion  of  those  balances 
during  the  amortization  period,  the  agreement  not  to  propose 
that  the  balances  be  included  in  rate  base,  and  the  capitaU- 
zation  of  costs  subsequent  to  March  1, 1998,  for  efforts  to 
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make  its  information  systems  andits  computerized  voice  and 
data  systems  Y2K  compliant. 

5.  That  Laclede  should  get  an  AAO  to  continue  to  defer  and 
book  to  Account  182.3  costs  for  its  Safety  Replacement 
Program  (SRP)  and  the  details  of  that  AAO  as  outlined  in 
paragraph  5  of  the  Stipulation.' 

6.  That  the  Stipulation  does  notpreclude  Laclede  from  filing  an 
application  requesting  an  AAO  on  any  cost  or  revenue  item. 

7.  That  Laclede  shall  notify  its  customers  at  least  twice  a  year 
of  the  availability  of  the  Insulation  Financing  Program. 

8.  That  Laclede  shall,  for  book  purposes,  be  authorized  to 
continue  to  normalize  certain  income  tax  timing  differences 
by  recording  and  recognizing  in  any  future  rates  deferred 
income  tax  expense  for  such  differences,  provided  that  the 
parties  shall  have  the  right  to  review  and  propose  a  different 
treatment  of  such  timing  differences  in  Laclede' s  next  gen- 
eral rate  case  proceeding. 

9.  That  Laclede  will  continue  to  maintain  its  books  and  records 
so  that  any  costs  that  are  related  to  Laclede's  unregulated 
activities  and  affiliated  companies  may  be  tracked. 

10.  That  Laclede  and  Staff  will  begin  a  "Proj  ect"  for  the  purpose 
of  investigating  the  cause  and  effect  of  changes  in  the  air 
temperature  readings  observed  at  Lambert  Field  as  outlined 
in  paragraph  10  of  the  Stipulation. 

1 1 .  That  Laclede  will  provide  Staff  with  actual  customer  bilUng 
data  in  a  readable  electronic  format. 


'  The  issue  of  whether  this  AAO  should  be  effective  for  longer  than  two  years  without  the 
necessity  of  Laclede  initiating  a  general  rate  case  proceeding  is  a  contested  issue  that  was  not 
resolved  by  the  Stipulation. 
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That  the  class  cost  of  service,  rate  design,  and  related  issues 
shall  be  resolved  in  accordance  with  the  terms  set  forth  in 
Attachment  2  of  the  Stipulation  and  the  more  detailed  de- 
scription of  the  tariff  terms  filed  by  Laclede  on  September  1 3 , 
1999. 


At  the  True-Up  Hearing,  on  October  7, 1999,  counsel  for  Laclede  reported  that 
most  of  the  true-up  issues  had  been  resolved  as  stated  in  Staff  Witness  Doyle  Gibbs' 
testimony.  The  exceptions  are  the  revenues  for  customer  growth  and  capital 
structure  related  to  short-term  debt.  The  parties  stated  that  they  agreed  that  the 
true-up  revenue  requirement  is  $5, 139,000  with  further  adjustments  needed  for  the 
resolution  of  the  customer  annuaUzation  and  short-term  debt  calculations.  Public 
Counsel  also  indicated  at  the  true-up  proceeding  that  it  agreed  with  Mr.  Gibbs' 
testimony  regarding  the  computer  maintenance  and  customer  locates. 

The  Commission  has  reviewed  the  agreement  as  amended  and  the  additional 
information  related  to  the  agreement.  The  Commission  finds  the  agreement  just  and 
reasonable  and  will  approve  the  First  Amended  Partial  Stipulation  and  Agreement 
including  its  attachments  and  additional  information  filed  on  September  13, 1999. 

Discussion  of  Contested  Issues  and  Summary  of  the  Evidence 
RetumonEquity 

Laclederecommendedareturnonequity  of  12.75  percent.  Laclede's  witnesses 
presented  testimony  that  its  recommendation  equals  an  effective  market  return  of 
approximately  10  percent  based  on  the  market  value  of  Laclede  stock  over  the  past 
several  years.  Laclede  presented  evidence  that  the  company' s  actual  growth  for  the 
12-month  period  ending  July  31, 1999,  was  less  than  1  percent  ofits  overall  customer 
base  of  approximately  620,000  customers. 

Staff  Witness  Broadwater  confirmed  that  Laclede' s  service  area  was  very  stable 
and  mature  with  aheating  saturation  level  of  about  94  percent.  Staff  estimated  annual 
sales  growth  of  about  1  percent  to  1 .5  percent  to  be  attributed  to  customer  growth. 

Laclede's  witnesses  also  testified  that  the  customer  growth  Laclede  has  been 
experiencing  has  brought  added  costs  as  customers  migrate  from  the  City  of  St.  Louis 
to  the  suburban  areas.  Laclede  contends  that  the  incidence  of  "urban  sprawl" 
requires  it  to  make  substantial  investments  in  facilities  to  serve  customers  that  are 
actually  relocating  and  therefore  not  generating  new  revenues,  and  to  continue  to 
pay  for  the  fixed  costs  of  its  older  facilities.  Laclede  also  presented  testimony  that 
these  migrating  customers  are  leaving  less  energy  efficient  housing  in  favor  of  newer 
housing  with  more  energy  efficient  features  and  appliances  creating  a  further 
reduction  in  usage.  Exhibit  1 13  indicated  that  the  average  use  per  residential 
customer  had  decreased  and  that  the  number  of  residential  customers  had  increased 
from  1990  to  1998. 
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Laclede  Witness  Olson  testified  that  unregulated  companies,  such  as  those 
included  in  the  S&P  500,  have  been  averaging  returns  on  equity  for  the  last  decade 
of  approximately  1 8  to  20  percent.  Mr.  Olson  also  testified  that  compound  market 
returns  for  these  companies  have  been  even  greater.  Laclede  argued  that  this  change 
in  the  capital  markets  supports  its  proposition  that  Laclede  stock  is  less  attractive 
to  investors  than  investments  in  unregulated  companies.  Laclede  also  argued  that 
changes  in  the  stock  market  have  resulted  in  an  increase  in  the  market-to-book  ratio 
for  Laclede  stock.  According  to  Laclede,  this  makes  it  difficult  to  obtain  a  reasonable 
return  on  equity  result  through  the  use  of  the  traditional  method  where  a  market-based 
return  on  equity  is  derived  and  then  applied  to  book  value. 

Laclede  presented  evidence  that  the  market  value  of  its  stock  has  chmbed  to  a 
level  approximately  L5  to  L8  times  above  its  book  value.  As  a  result  Laclede 
illustrates  that  an  investor  who  requires  a  10  percent  return  on  his  investment  will 
receive  an  effective  retum  of  only  6.7  percent  based  on  the  market  value.  In  the 
deposition  of  Staff  Witness  Broadwater,  an  example  is  provided  showing  that  Staff  s 
recommended  9 . 5  percent  retum  on  equity  would  yield  a  retum  on  the  market  value 
of  the  stock  of  6.3  percent. 

Laclede'  srecommendedretum  on  equity  of  12.75  percentwas  derived,  according 
to  Laclede  Witness  McShane,  from  an  analysis  of  the  returns  being  eamed  orrequired 
by  other  local  distribution  companies  (LDCs)  with  adjustments  for  the  differences 
in  risks.  Ms.  McShane  did  a  discounted  cash  flow  (DCF)  analysis  of  thirteen  LDCs 
and  arrived  at  an  estimated  return  on  equity  of  10.5  percent.  Ms.  McShane  then  made 
an  adjustment  to  this  return  for  the  market-to-book  ratio,  which  resulted  in  her 
12.75  percent  retum  on  equity  recommendation. 

Public  Counsel  Witness  Burdette  criticized  Ms.  McShane' s  analysis  because 
she  included  a  company  with  Missouri  operations  in  her  comparison.  Public  Counsel 
and  Staff  argued  that  Ms.  McShane' s  analysis  is  circular  because  the  comparison 
of  retums  is  based  on  companies  subj  ect  to  the  jurisdiction  of  this  Conomission,  which 
sets  their  returns. 

Staff  criticized  the  market-to-book  adjustment  that  Laclede  made  to  its 
DCF  analysis.  Staff  Witness  Broadwater  testified  that  Laclede's  DCF  model  pro- 
duced a  result  before  adjustments  of  10.5  percent  which  is  very  close  to  Staff's 
DCF  result  of  10.24  percent.  Staff  also  argued  that  the  Commission  has  traditionally 
rejected  such  market-to-book  adjustments  and  it  is  not  consistent  with  the  DCF  model. 

Staff  s  recommended  return  on  equity  was  derived  by  aDCF  analysis  of  Laclede. 
Staff  presented  evidence  that  a  reasonable  growth  rate  for  Laclede  should  be  from 
3.25  to  4.00  percent.  This  was  based  on  a  review  of  Laclede's  actual  dividends  per 
share,  earnings  per  share,  book  values  per  share,  and  projected  growth  rates.  Staff 
used  this  range  of  growth  rates  in  calculating  its  DCF  analysis .  Staff  s  DCF  analysis 
resulted  in  its  recommendation  of  9  to  10  percent  return  on  equity. 

Staff  further  presented  evidence  that  it  verified  that  its  recommended  return  on 
equity  would  be  reasonable  for  Laclede  by  conducting  a  risk  premium  analysis,  a 
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Capital  Asset  Pricing  Model  (CAPM)  analysis,  and  a  DCF  analysis  for  seven 
comparable  companies.  The  result  of  Staff's  risk  premium  analysis  showed  the 
average  of  the  risk  premium  analysis  for  comparable  companies  to  be  in  the  range  of 
9. 84  to  1L45  with  the  average  being  10.8  percent.  Staff's  risk  premium  analysis  for 
Laclede  resulted  in  an  estimated  return  of  1 0.66  percent.  Staff  admitted  this  could  also 
be  considered  a  reasonable  rate  of  return.  The  result  of  Staff's  CAPM  analysis 
showed  thatthe  return  on  equity  for  the  seven  comparable  LDCs  fell  within  the  range 
of  9 .66  to  1 0.23 .  The  result  of  Staff  s  CAPM  for  Laclede  was  a  return  in  the  range  of 
9.08  to  9.65  percent. 

In  Staff  s  cost  of  equity  analysis,  it  compared  the  results  of  its  DCF  analysis  with 
the  DCF  of  seven  comparable  LDCs.  The  result  of  that  analysis  produced  a  DCF  cost 
of  equity  ranging  from  9 .44  to  1 1 .07  percent  for  the  comparable  companies,  with  the 
average  being  10.24  percent.  Staff  Witness  Broadwater  testified  that  Laclede's 
DCF  analysis  of  comparable  companies  before  adjustments  andits  ownDCF  analysis 
of  comparable  companies  result  in  very  similar  returns. 

Staff  also  analyzed  the  reported  return  on  equity  and  the  market-to-book  value 
of  the  seven  comparable  LDCs.  Staffs  witness  testified  that  the  average  return  on 
year-end  common  equity  for  the  seven  comparable  companies  was  10.81  percent  and 
the  return  on  year-end  common  equity  reported  for  Laclede  for  1998  was  10.8  percent. 

Laclede  Witness  Fallert's  testimony  attempted  to  contradict  Staff  and  Public 
Counsel' s  company-specific  DCF  analysis.  Mr.  Fallert' s  testimony  was  intended  to 
demonstrate  that  the  DCF  analysis  produced  an  absurdly  low  required  return  on 
equity  when  compared  to  returns  that  have  been  authorized  or  allowed  for  energy 
companies  in  Missouri  and  elsewhere.  Laclede  argued  that  the  company-specific 
analysis  relied  upon  by  Staff  and  PubUc  Counsel  is  not  consistent  with  the  legal 
standard  requiring  the  Commission  to  examine  the  returns  being  earned  by  other 
companies  with  comparable  risks. 

Short-Term  Debt 

With  regard  to  Laclede' s  capital  structure,  the  amount  of  short-term  debt  was  at 
issue.  The  evidence  showed  that  the  average  short-term  debt  over  the  12-month 
period  ending  March  1 999  was  $79  million'* .  However,  Laclede  presented  evidence 
showing  that  it  had  issued  $24  million  in  bonds  and  $25  million  in  equity  in  the  spring 
and  early  sunamer  of  1999.  Laclede  argued  thatthe  short-term  debt  calculation  should 
reflect  the  annuaUzed  effect  of  these  issuances. 


*  The  actual  number  was  $79,429,667 ;  however,  for  convenience  in  this  Report  and  Order  some 
numbers  have  been  rounded. 
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Laclede  presented  testimony  that  the  average  monthly  short-term  debt  balance 
for  the  months  of  June  and  July  1 999  was  $35.2  milUon.  Laclede  presented  testimony 
that  the  short-term  debt  amount  should  be  based  on  a  12-month  average  with  a 
downward  adjustment  to  reflect  the  annualized  effect  of  the  two  permanent  financings 
issued.  Laclede  recommended  that  the  Commission  include  $29  million  in  short-term 
debt.  Laclede  also  argued  that  if  Staff  and  Public  Counsel' s  recommendations  are 
followed,  the  company  will  be  in  danger  of  losing  its  AA  credit  rating,  because  of  a 
level  of  short-term  debt  over  10  percent  of  the  total  capital  structure. 

Staffs  evidence  included  testimony  that  over  the  42-month  period  from  Octo- 
ber 1995  to  March  1999,  Laclede's  average  daily  short-term  debt  balances  less 
construction  work  in  progress  is  approximately  $58  milhon.  Staff  Witness  Broadwater 
also  testified  that  the  balance  over  the  last  24  months  was  approximately  $66  million 
andthe  balance  over  the  last  12  months  was  approximately  $79  million.  Staff  argued 
that  this  shows  a  trend  in  the  increase  of  short-term  debt  balances  of  Laclede. 

Public  Counsel  also  argued  that  the  $79  million  level  of  short-term  debt  should 
be  included.  Public  Counsel  argued  that  the  coincidental  timing  of  the  rate  case  with 
the  bond  and  equity  issuances  should  not  be  a  reason  to  assume  the  amount  of 
short-term  debt  will  stay  at  the  lower  level.  Testimony  fromPublic  Counsel' s  witness 
indicated  that  the  Commission  should  consider  the  12-month  average. 

Revenue  CollectionLag 

The  number  of  days  to  be  considered  as  Laclede's  revenue  collection  lag  is 
another  issue  pending  before  the  Commission.  According  to  Laclede  Witness 
Buck's  testimony,  Laclede  calculated  the  most  significant  portion  of  the  revenue 
collection  lag,  the  customer  bills  to  sales  customers,  by  dividing  average  daily  billings 
into  the  average  receivable  balance  to  yield  the  number  of  days  of  billing  included 
in  receivables.  Receivables  for  the  12  months  ending  December  1998  were  used. 
Revenues  and  other  billing  items  are  an  average  of  the  12  months  ending  November, 
1998  andDecember  1999. 

This  turnover  ratio  analysis  in  combination  with  the 
other  portions  of  the  lag  calculation  resulted  in  Laclede's 
argument  that  34.8  days  should  be  the  revenue  collection  lag. 
Mr.  Buck  also  testified  that  the  Laclede's  revenue  lag  time  is 
based  on  actual  customer  billing  and  payment  data  for  the  test 
year. 

Mr.  Buck  testified  that  34.8  days  is  a  reasonable  revenue  collection  lag  because 
not  all  customers  pay  within  the  time  frames  set  out  in  Laclede' s  tariffs.  Mr.  Buck 
testified  that  approximately  5  percent  of  Laclede' s  customers  are  on  special  payment 
plans  under  the  Cold  Weather  Rule,  which  significantly  increases  the  revenue 
collection  lag.  Another  factor  that  Mr.  Buck  indicated  increases  the  revenue 
collection  lag  is  uncollectible  accounts  which  remain  part  of  the  accounts  receivable 
balance  for  approximately  seven  months  until  they  are  "written  off." 
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Staff  argued  that  Laclede  has  not  shown  that  its  proposed  revenue  collection  lag 
period  is  just  and  reasonable.  Staff  recommended  that  the  Commission  set  the 
revenue  collection  lag  at  25 .4  days.  Staff  computed  this  revenue  collection  lag  based 
on  a  sample  of  Laclede's  accounts  from  the  12-month  period  ending  February  1998 
as  used  in  Case  No.  GR-98-374.  Staff  excluded  uncollectible  accounts  from  its  sample 
arguing  that  Laclede  has  an  opportunity  to  recover  for  these  bad  debts  as  an  expense. 
Staff  also  argued  that  no  other  utiUty  regulated  by  the  Missouri  Public  Service 
Commission  has  a  revenue  collection  lag  of  more  than  21  days. 

Laclede  argued  that  Staff  did  not  show  that  its  sample  was  statistically  significant. 
Laclede  also  argued  that  Staff  incorrectly  excluded  customers  with  less  than 
12  months  of  billing  history  from  its  sample. 

AdvertisingExpense 

The  arguments  regarding  the  issue  of  advertising  expenses  basically  revolved 
around  two  themes.  Staff  and  Public  Counsel  presented  testimony  that  the  Commis- 
sion should  continue  to  categorize  the  advertisements  of  Laclede  into  five  categories 
under  the  standards  set  out  in  the  case  Re:  Kansas  City  Power  and  Light  Company, 
28  Mo.  P.S.C.(N.S.)228(1986)(hereinafterreferredtoasKCPL).  These  categories 
are  general,  safety,  promotional,  institutional,  andpoUtical.  Staff  andPubUc  Counsel' s 
witnesses  testified  as  to  which  category  each  of  Laclede's  advertisements  should 
fall,  and  as  to  the  policy  reasons  for  continuing  to  categorize  advertisements  in  this 
manner. 

Laclede  argued  that  the  KCPL  standard  should  be  abandoned  for  a  method  set 
out  in  its  testimony.  Laclede  argued  that  the  KCPL  standard  creates  inconsistent 
treatment  of  similar  advertisements,  is  unreasonable  because  not  all  advertisements 
fit  in  one  of  the  categories,  and  creates  an  impossible  standard  to  meet.  Laclede 
Witness  Hargraves  testified  that  Laclede  has  developed  an  alternate  approach. 
Laclede  argued  that  its  alternate  approach  would  allow  it  to  recover  a  reasonable 
amount  for  advertising  expenses  based  on  revenues. 

Laclede  proposed  that  a  reasonable  amount  of  advertising  expense  for  the 
Conomission  to  allow  would  be  .5  percent  of  the  utiUty '  s  overall  revenues  during  the 
test  year  or  the  previous  five  to  ten  years.  In  addition,  Laclede  suggested  that  the 
company  would  only  be  allowed  to  recover  actual  costs  up  to  the  .5  percent  amount 
and  would  exclude  political  advertisements.  The  testimony  indicated  that  currently 
the  company  spends  about  .2  percent  of  revenues  on  advertising. 

In  the  alternative,  Laclede  argued  that  if  the  Commission  continues  to  follow  the 
KCPL  standard,  it  should  allow  recovery  of  100  percent  of  the  test  year  expense  for 
promotional  advertising.  Laclede  presented  testimony  that  100  percent  of  the 
promotional  advertising  should  be  allowed  because  customers  receive  valuable 
iirformation  regarding  natural  gas  and  its  relative  costs  and  efficiencies.  Laclede  also 
stated  that  customers  benefit  through  the  spreading  of  fixed  costs  if  Laclede 
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maintains  or  expands  its  large  customer  base  through  promotional  advertising. 
Laclede's  witness  admitted  that  there  is  no  competition  from  any  other  natural  gas 
company  for  Laclede's  business.  However,  Laclede  argued  that  the  promotional 
advertising  expenses  are  necessary  because  Laclede  must  compete  for  customers 
with  the  providers  of  electricity,  specifically  AmerenUE,  in  its  service  area.  Laclede' s 
witness  also  admitted  that  natural  gas  and  electric  companies  have  been  competing 
for  customers  for  decades. 

Laclede  provided  two  pieces  of  evidence  to  support  its  argument  that  the  benefit 
to  the  customers  outweighed  the  cost  with  regard  to  its  promotional  advertising.  The 
first  of  these  items  was  the  executive  summary  of  a  1 990  survey  (Marketeam  survey). 
The  actual  survey  and  its  results  were  attached  to  Public  Counsel  Witness  Bolin's 
testimony.  The  survey  results  included  information  from  103  of  Laclede' s  customers. 
Of  those  103  customers,  four  indicated  that  advertising  was  a  source  that  led  them 
to  choose  natural  gas,  whereas  other  methods,  such  as  past  experience  with  gas  and 
friends/other  homeowners,  received  much  larger  responses.  Public  Counsel  and 
Staff  argued  that  the  Marketeam  survey  fails  to  provide  a  causal  link  between 
Laclede' s  promotional  advertising  and  the  choice  of  natural  gas.  Public  Counsel  and 
Staff  also  argued  that  there  is  no  indication  of  validity  of  the  results  in  terms  of 
absence  of  bias  or  methods  used  in  conducting  the  survey. 

The  second  supporting  document  that  Laclede  provided  was  its  own  calcula- 
tions of  benefits  attached  as  part  of  Mr.  Hargraves'  testimony.  Public  Counsel  and 
Staff  argued  that  this  document  is  based  wholly  on  self-serving  and  unsupported 
assumptions. 

Staff  argued  that  Laclede  must  prove  a  less  vague  and  quantifiable  relationship 
exists  between  the  cost  associated  with  promotional  advertising  and  its  benefits  to 
ratepayers. 

Public  Counsel  argued  that  the  Commission  has  historically  held  that  where  a 
company  is  regulated  under  traditional  rate  base/rate  of  return  regulation,  it  is  the 
shareholders,  not  the  ratepayers,  who  should  bear  the  expense  of  promotional 
advertising  which  encourages  the  gas  and  electric  companies  to  compete.  Case 
No.  GR-96-285,  In  the  Matter  of  Missouri  Natural  Gas  Energy's  Tariff  Sheets 
Designed  to  Increase  Rates  for  Gas  Service  in  the  Company' s  Missouri  Service  Area. 

Sunset  Period  for  the  SRP  Accounting  Authority  Order 

The  Commission  in  this  Report  and  Order  will  approve  the  granting  of  an  AAO 
to  Laclede  for  the  deferral  of  its  costs  of  its  Safety  Replacement  Program  (SRP)  as 
agreed  by  the  parties  in  the  Stipulation.  However,  the  issue  of  when  the  AAO  should 
expire  was  not  addressed  in  the  Stipulation.  Staff  and  Public  Counsel  argued  that  the 
AAO  should  expire  after  a  two-year  period.  Staff  Witness  Rackers  stated  that  an 
AAO  should  be  used  as  a  means  to  "mitigate  regulatory  lag  between  rate  cases,  not 
as  a  substitute  for  or  a  means  to  avoid  a  rate  case." 
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Laclede  Witness  Fallert  proposed  a  slightly  different  approach  to  the  AAO. 
Laclede  proposed  that  the  AAO  for  SRP  costs  be  granted  for  three  years  subject  to 
certain  conditions.  Laclede  suggested  that  during  this  three-year  period  it  would  be 
required  to  submit  reports  to  Staff  and  Public  Counsel  indicating  the  amounts  being 
deferred.  No  less  than  six  months  before  the  three-yearperiod  expires,  Laclede  would 
then  be  required  to  request  that  the  Commission  decide  whether  the  AAO  should  be 
continued  beyond  the  third  year  without  a  general  rate  case  filing.  Laclede  proposes 
that  other  parties  would  have  an  opportunity  to  respond  to  the  request  and  then  the 
Commission  could  make  a  decision.  If  the  Commission  determined  that  a  rate  case 
was  necessary,  Laclede  would  be  required  to  file  a  rate  case  within  six  months  of  the 
Commission's  decision  or  the  AAO  would  be  terminated. 

Staff  and  Public  Counsel  argued  that  Laclede' s  proposal  would  extend  the  period 
of  the  AAO  from  beginning  to  end  to  as  much  as  five  years  while  a  rate  case  was 
pending.  Staff  and  Public  Counsel  argued  that  this  process  would  further  complicate 
the  regulatory  process.  Staff  also  argued  that  the  traditional  two-year  expiration  date 
provides  clarity  and  certainty  and  requires  minimal  oversight  while  giving  the 
company  a  sufficient  period  of  time  in  which  to  defer  costs .  Staff  and  Public  Counsel 
argued  that,  because  an  AAO  should  only  be  granted  for  extraordinary  events,  it 
should  not  be  necessary  to  prolong  the  deferral  beyond  two  years  without  a  request 
for  general  rate  reUef  being  made. 

Depreciation — Net  Salvage  Value 

hi  determining  depreciation  rates,  the  parties  did  not  agree  as  to  the  method  for 
calculating  net  salvage  value.  Laclede  Witness  Kottemann  testified  that  the 
Commission  has  traditionally  used  the  straight-line  amortization  system  to  calculate 
Laclede' s  depreciation  rates.  In  the  traditional  depreciation  rate  formula,  net  salvage 
equals  gross  salvage  minus  the  cost  of  removing  the  property  from  service. 
Mr.  Kottemann  explained  in  his  testimony  that  the  net  salvage  percentage  equals  the 
net  salvage  for  a  period  of  time  divided  by  the  original  cost  of  the  property  retired 
during  that  same  period  of  time.  Mr.  Kottemann  testified  that  many  natural  gas  assets 
have  a  negative  net  salvage  value  and  corresponding  percentage. 

Staff  Witness  Adam  proposed  that  the  "[n]et  salvage  should  recover  the  current 
actual  net  salvage  amounts,  not  an  average  over  the  hfe  of  the  current  plant."  Staff 
argued  that  Staff  s  depreciation  calculation  will  charge  "Laclede' s  customers  annu- 
ally for  a  net  salvage  amount,  equal  to,  or  nearly  equal  to,  the  amount  Laclede  is 
spending  annually  for  net  salvage."  Staff  argued  that  currently  Laclede  is  recovering 
more  in  depreciation  for  net  salvage  than  it  is  spending.  Staff  Witness  Adam  testified 
that  ratepayers  will  pay  $2.3  million  more  in  depreciation  annually  under  Laclede' s 
method  of  calculation. 

Laclede  argued  that  Staff  s  method  of  calculation  is  not  consistent  with  Generally 
Accepted  Accounting  Principles  (GAAP).  Laclede  stated  that  Mr.  Adam'scalcula- 
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tion  "assumes  that  the  average  dollar  amount  of  net  salvage  that  Laclede  has 
experienced  in  the  past  ten  years  will  be  the  dollar  amount  of  net  salvage  applicable 
to  all  future  retirements." 

Staff  argued  in  its  Initial  Brief  that  its  method  of  determining  net  salvage  will  "allow 
Laclede  to  collect  from  its  current  customers  an  amount  that  approximates  what 
Laclede  currently  expends  for  cost  of  removal." 

Depreciation — Natural  Gas  Holders 

The  second  depreciation  item  at  issue  between  Staff  and  Laclede  is  the  deprecia- 
tion accruals  for  removal  of  some  of  Laclede's  natural  gas  holders. 

Staff  recommended  that  Laclede  not  be  allowed  to  recover  any  additional 
depreciation  amounts  for  its  natural  gas  holders  until  Laclede,  via  its  Chief  Executive 
Officer,  makes  an  irrevocable  commitment  to  remove  the  gas  holders  by  a  date  certain. 
Staff  Witness  Adam  testified  that  Laclede  has  over  recovered  its  capital  investments 
in  the  four  gas  holders  by  approximately  $65 , 000 .  Mr.  Adam  testified  that  there  is  no 
expected  interim  net  salvage  value  and  that  the  current  customers  should  not  pay  for 
final  removal  of  any  of  the  four  gas  holders. 

Laclede  argued  that  the  cost  of  removal  should  be  depreciated  over  the  next 
ten  years.  Laclede  Witness  Kottemann  testified  to  the  history  of  this  issue  between 
Staff  and  Laclede.  Mr.  Kottemann  testified  that  in  Case  No.  GR-94-220,  Staff  Witness 
Adam  supported  the  continuation  of  the  depreciation  accrual  for  the  gas  holders,  but 
Staff  opposed  an  increase  of  the  estimated  cost  of  removal  because  the  cost  was  not 
verifiable.  Mr.  Adam  testified  that  in  Laclede' s  next  rate  case.  Case  No.  GR-96- 193, 
he  supported  the  inclusion  of  some  of  the  removal  costs  based  on  an  environmental 
engineering  study  conducted  by  Black  &  Veatch,  but  recommended  that  better 
information  be  obtained  regarding  the  cost  of  remediating  the  sludge  in  the  gas 
holders.  Mr.  Kottemann  also  testified  that  Laclede  arranged  with  Creamer  Environ- 
mental, Inc.,  to  estimate  the  cost  of  remediating  the  sludge  in  the  gas  holders.  Mr. 
Kottemann  testified  that  the  estimate  developed  in  conjunction  with  Creamer 
Environmental,  Inc.,  was  incorporated  into  the  gas  holder  depreciation  rate  in  this 
case. 

Off-System  Sales  Revenue 

Staff  Witness  Imhoff  proposed  two  tariff  language  changes  to  clarify  Laclede's 
purchase  gas  adjustment  (PGA)  tariffs  to  define  how  off-system  sales^  will  be  treated 
and  accounted  for  in  the  event  the  Commission  does  not  renew  Laclede' s  gas  supply 
incentive  plan  (GSIP).  The  first  change  is  to  add  a  sentence  at  the  end  of  Sheet  No.  15, 
Paragraph  (A),  which  reads,  "The  total  Purchased  Gas  Costs  shall  be  credited  for  all 
profits  from  off-system  sales  transactions."  The  second  change  would  affect  Sheet 
No.  21,  Paragraph  (5).  The  new  Paragraph  (5)  would  read: 


'  Off-system  sales  are  revenues  received  by  the  Company  from  its  sale  of  natural  gas  to 
customers  are  not  on  the  company's  distribution  system. 
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The  Deferred  Purchased  Gas  Cost  Account  shall  be  credited  for 

those  revenues  received  by  the  Company  for  the  release  of 
pipeline  transmission  or  leased  storage  capacity  to  another 
party.  Such  revenues  will  be  allocated  to  firm  sales,  including 
Large  Volume  Transportation  and  Sales  Service  (LVTSS),  and 
firm  transportation  customers,  consistent  with  the  allocation  of 
capacity  reservation  charges  set  forth  in  Section  A.2.b.  of 
Laclede's  tariff.  The  Deferred  Purchased  Gas  Cost  Account 
shall  be  credited  for  those  revenues  received  by  the  Company 
for  all  off-system  sales.  For  the  purpose  of  allocating  these 
revenues  to  the  Deferred  Purchased  Gas  Cost  Counts,  50%  of 
the  foregoing  net  revenues  shall  be  deemed  gas  supply  related 
and  allocable  to  firm  sales  customers  only  and  50%  shall  be 
deemed  transportation  capacity  related  and  allocable  to  both 
firm  sales  customers  and  firm  transportation  customers.  This 
allocation  is  consistent  with  the  allocation  of  capacity  reserva- 
tion charges  set  forth  in  Section  A.2.b.,  unless  the  net  revenues 
from  off-system  sales  do  not  include  the  provision  of  transpor- 
tation service,  in  which  case  1 00%  of  such  net  revenues  shall  be 
allocable  to  firm  sales  customers. 

Mr.  Imhoff  testified  that  Staffs  proposed  tariff  language  would  insure  that 
100  percent  of  all  off-sy  stem  sales  revenue  would  go  to  ratepayers.  In  the  alternative. 
Staff  recommended  that  the  Commission  impute  the  off-system  sales  revenues  in  the 
revenue  requirement.  Staff  Witness  Wallis  testified  that  the  amount  to  be  imputed 
is  approximately  $2.5  million.  Mr.  Wallistestifiedthatthisrevenueamountisbased 
on  the  three-year  average  of  the  off-system  sales  profits,  which  Laclede  experienced 
in  its  three  most  recent  actual  cost  adjustment  (ACA)  periods.  As  Staff  stated  in  its 
Initial  Brief,  Mr.  Wallis  also  testified  that  withoutthe  profits  from  the  off-system  sales 
transaction  being  included  in  Laclede' s  revenue  requirement  and  without  a  GSIP  in 
place,  "Laclede  will  retain  100%  of  the  profits  from  the  off-sy  stem  sales  transactions, 
even  though  the  transactions  are  ftinded  by  the  ratepayers  through  the  transporta- 
tion reservation  and  gas  supply  demand  charges  which  the  customers  pay  through 
the  PGA/ACA  process." 

Laclede  states  that  on  September  9, 1999,  the  Commission  issued  its  Report  in 
Order  in  Case  No.  GT-99-303,  in  which  the  Commission  determined  that  the  revenues 
received  by  Laclede  from  its  off-system  sales  should  be  addressed  in  Laclede' s  rate 
case  proceeding  rather  than  as  a  continuing  part  of  Laclede' s  GSIP.  Laclede  argued 
that  the  level  of  off-system  sales  revenues  imputed  in  this  case  should  be  its  most 
recent  annual  level  of  $.9  million.  Exhibit  125HC  indicates  that  the  $.9  milhonisa 
projection  for  the  1998- 1999  year.  Laclede  argued  that  the  Commission  should  use 
the  $.9  million  because  of  the  downward  trend  in  off-system  sales  revenues  as 
demonstrated  by  Exhibit  45  in  Case  No.  GT-99-303,  which  was  incorporated  as  part 
ofExhibit  125HC  of  this  proceeding. 
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Public  Counsel  Witness  Shaw  testified  that  the  Commission  should  consider 
historical  off-system  sales  revenue  in  determining  the  amount  to  be  imputed.  Public 
Counsel  recommended  that  $2.4  milUon  be  imputed  for  off-system  sales  revenues. 
Public  Counsel  argued  that  this  amount  considers  the  downward  trend  by  establish- 
ing a  basehne  that  is  below  Laclede's  three-year  average  of  net  off-system  sales. 
Public  Counsel  used  an  average  of  actual  numbers  for  a  three-year  period  less 
$100,000  to  adjust  for  possible  market  changes. 

Laclede  argued  that  both  Staff  and  Pubhc  Counsel's  recommendations  are  in 
excess  of  off-system  sales  revenues  that  Laclede  has  earned  in  recent  years  under 
the  GSIP  and  are  not  supported  by  the  current  trend  in  decreasing  off-system  sales 
revenues.  Laclede  also  argued  that  the  Commission  has  recognized  the  importance 
of  trends.  For  instance,  Laclede  cites  Re:  Southwestern  Bell  Telephone  Company, 
2  Mo.  P.S.C.  3d  479,  488  (1993),  where  the  Commission  adopted  an  annuaUzed 
approach  instead  of  an  average  because  of  a  trend  in  revenues. 

Service  Area  Description  in  Tariff 

Staff  Witness  Gray  testified  that  Laclede's  tariff  needs  a  more  accurate  and 
understandable  description  of  service  area.  Staff  proposed  that  Laclede  be  required 
to  list  the  county,  township,  range  and  section  number  in  the  tariff  description  of 
unincorporated  areas.  In  his  testimony,  Mr.  Gray  listed  five  reasons  this  tariff  change 
should  be  made;  however.  Staff  conceded  in  its  Reply  Brief  that  three  of  those  five 
points  were  made  in  error.  Staff  s  remaining  arguments  are  that  utilities  can  use  the 
descriptions  to  help  plan  their  future  facilities  and  in  planning  for  future  growth. 

Both  Laclede  and  AmerenUE  objected  to  this  additional  requirement  and  pre- 
sented evidence  that  it  would  be  burdensome  for  the  company  with  little  or  no 
corresponding  benefits  for  the  ratepayer.  AmerenUE  Witness  Difani  also  testified 
that  the  utilities  would  not  find  the  expanded  descriptions  to  be  helpful. 

Customer  Annualization 

As  part  of  the  Stipulation  the  signatories  agreed  that  Staff  and  Laclede  would 
each  use  its  own  methodology  with  regard  to  determining  the  annualization  of 
customers.  The  signatories  also  agreed  that  the  average  of  the  two  amounts  would 
be  used  to  detemnine  the  adjustment  to  revenue  requirement  for  customer  growth. 
No  party  disputes  this  fact.  The  Commission  by  this  Report  and  Order  will  find  that 
the  Stipulation,  including  this  method  of  determining  annualized  customer  growth, 
is  in  the  public  interest  and  should  be  approved.  The  issue  remains,  however,  as  to 
whether  or  not  Staff  used  the  same  methodology  for  computing  customer  annualization 
at  true-up  as  it  had  during  its  direct  case. 

Laclede  argued  that  Staff  used  a  different  methodology  to  complete  its  true-up 
calculations  of  customer  annualization  than  it  did  to  calculate  the  customer 
annualization  in  its  direct  case.  Laclede  argued  in  its  Initial  Brief  that  according  to 
Mr.  Fallert' s  testimony.  Staff  updated  "only  one  component  of  its  methodology  and 
did  not  adjust  the  Staff  s  current  month' s  customer  level  based  on  a  ten  year  average 
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of  how  that  monthly  customer  level  has  compared  to  the  annual  average  customer 
levels."  Laclede  further  argued  that  this  is  a  selective  approach  to  true-up  and  that 
it  could  nothave  anticipated  that  Staff  would  have  calculated  its  customer  annualization 
at  true-up  in  this  manner. 

Staff  Witness  Westerfield  testified  that  Staff  used  the  same  methodology  for 
calculating  the  annualized  customer  growth  revenues  at  true-up  as  it  used  in 
calculating  those  revenues  through  March  1999  for  its  direct  case.  Ms.  Westerfield 
testified  that  Staff  had  estimated  its  true-up  customer  annualization  for  the  period 
from  the  end  of  March  through  July  during  the  course  of  its  direct  case.  Ms.  Westerfield 
stated  that  this  estimate  was  substantially  different  from  the  actual  true-up  numbers. 
Ms.  Westerfield  testified  that  the  true-up  required  a  substantial  adjustment  to  the 
revenue  requirement  to  the  detriment  of  Laclede. 

Findings  of  Fact 

The  Missouri  Pubhc  Service  Connmission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 
The  positions  and  arguments  of  all  of  the  parties  have  been  considered  by  the 
Connmission  in  making  this  decision.  Failure  to  specifically  address  a  piece  of 
evidence,  position,  or  argument  of  any  party  does  not  indicate  that  the  Commission 
has  failed  to  consider  relevant  evidence,  but  indicates  rather  that  the  omitted  material 
was  not  dispositive  of  this  decision. 

RetumonEquity 

The  recommendations  of  Laclede,  Staff,  and  Public  Counsel  for  return  on  equity 
range  from9to  12.75  percent.  StaffconductedaCAPM,riskpremium,andDCF  analyses 
of  seven  comparable  LDCs  in  order  to  determine  that  its  recommended  return  on 
equity  range  of  9  to  10  percent  was  reasonable.  The  results  of  the  return  on  equity 
analyses  conducted  by  Staff  of  the  comparable  companies  were  return  on  equity 
results  ranging  from  9. 11  to  11.45  percent.  TheConnmissionfindsthatitisreasonable 
to  use  the  DCF  analysis. 

Laclede  used  a  DCF  analysis  of  thirteen  comparable  LDCs;  however,  Laclede 
made  adjustments  to  its  DCF  analysis.  Laclede's  DCF  analysis  before  its  adjust- 
ments for  market-to-book  value  resulted  in  a  10.5  percent  return  on  equity.  Staff 
argued  that  market-to-book  adjustments  have  not  traditionally  been  allowed  by  the 
Connmission.  Staff  admitted  that  a  return  on  equity  of  up  to  10.66  would  be  a 
reasonable  result.  Therefore,  the  Connmission  finds  that  a  return  on  equity  of 
10.5  percent  is  just  and  reasonable. 

Short-TermDebt 

The  Commission  finds  that  the  average  short-term  debt  over  the  most  recent  1 2- 
month  period  is  approximately  $79  million.  TheCommissionfindsthatLaclede  issued 
$24  miUionin bonds and$25  miUioninequityinthespringandearly  sunnmerof  1999. 
Laclede  argued  that  these  issuances  should  be  reflected  in  the  short-term  debt 
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calculation.  According  to  Staff  s  testimony,  the  trend  over  the  42 -month  period  from 
October  1 995  to  March  1999  is  an  increase  in  the  amount  of  Laclede' s  short-term  debt 
with  an  average  monthly  balance  during  that  period  of  $58  million.  Therefore,  the 
Commission  finds  that  Laclede' s  recommendation  of  a  $29  million  short-term  debt 
balance  is  not  reasonable  or  consistent  with  evidence  presented  that  the  short-term 
debt  balance  is  increasing.  Instead,  the  Commission  finds  that  the  average  daily 
short-term  debt  balance  of  $58  million  over  the  42-month  period  is  representative  of 
the  actual  trend  toward  increased  short-term  debt  experienced  by  Laclede.  Therefore, 
the  Commission  finds  that  the  amount  of  short-term  debt  to  be  considered  in  the 
capital  structure  of  the  company  should  be  $58  nnillion. 

Revenue  Collection  Lag 

The  revenue  collection  lag  issue  is  not  as  straightforward  as  the  evidence 
presented  to  the  Commission  suggests.  Laclede  presented  evidence  that  the  revenue 
collection  lag  is  34.8  days  and  Staff  presented  evidence  that  the  revenue  collection 
lag  is  25.4  days. 

Staff  didnotinclude  data  for  customers  with  less  than  12  months  of  billing,  which 
shortened  the  average  number  of  days  when  compared  to  Laclede's  data.  On  the 
other  hand,  Laclede  included  data  from  uncollectible  accounts,  which  lengthens  its 
average  number  of  days.  What  is  missing  from  the  evidence  is  the  specific  effect  that 
each  of  these  factors  has  on  the  number  of  days.  Thus,  the  Commission  must  decide 
if  Laclede' s  revenue  collection  lag  is  supported  by  sufficient  evidence  and  if  it  is  just 
and  reasonable. 

The  Commission  finds  that  Laclede' s  actual  customer  data  forthe  test  year  is  more 
complete  than  the  data  used  in  Staff  s  calculations.  The  Commission  further  finds 
that  a  revenue  collection  lag  of  34.8  days  is  just  and  reasonable  and  should  be  used 
to  determine  Laclede' s  revenue  requirement. 

AdvertisingExpense 

The  Commission  finds  that  the  proposal  of  a  cap  on  advertising  expenses  set  at 
.5  percent  of  total  utility  revenues  of  Laclede  is  not  supported  by  competent  and 
substantial  evidence.  The  Commission  could  not  fulfill  its  duties  of  determining  if 
Laclede's  expenses  on  advertising  were  prudent  without  some  review  of  the 
advertising.  The  Commission  will  continue  to  follow  the  standards  set  out  in  the 
KCPLcase. 

Laclede  argued  that  it  should  be  allowed  to  recover  1 00  percent  of  its  promotional 
advertising.  Staff  and  PubUc  Counsel  presented  testimony  that  the  promotional 
advertising  of  Laclede  was  not  a  necessary  expense.  The  current  KCPL  standard 
allows  the  cost  of  promotional  advertising  to  be  included  in  the  cost  of  service  if  the 
company  can  prove  that  the  benefits  to  the  ratepayers  of  the  advertisements  exceed 
the  costs.  The  Commission  finds  that  neither  the  Marketeam  survey  nor  Laclede's 
additional  analysis  is  sufficient  to  support  a  finding  that  the  benefits  to  ratepayers 
exceed  the  cost  of  promotional  advertising.  Therefore,  the  Commission  finds  that  the 
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categorization  of  advertisements  as  applied  by  Staff  should  be  used  in  determining 
the  advertising  costs  to  be  included  in  Laclede's  cost  of  service. 

Sunset  Period  for  SRP  Accounting  Authority  Order 

The  Commission  in  this  Report  and  Order  will  approve  the  granting  of  an  AAO 
to  Laclede  for  the  deferral  of  its  costs  of  its  SRP.  The  Commission  must  now  decide 
when  the  AAO  should  expire.  Staff  and  Public  Counsel  argued  that  an  AAO  should 
be  used  to  mitigate  regulatory  lag,  not  to  avoid  a  rate  case.  Staff  and  Public  Counsel 
also  argued  that  the  traditional  two-year  period  of  an  AAO  provides  for  adequate 
deferral  time  for  the  company  while  maintaining  clarity  and  simplicity.  Finally,  the 
Staff  and  Public  Counsel  argued  that  the  two-year  deferral  provides  for  the  least 
amount  of  regulatory  oversight. 

The  Commission  agrees  with  Staff  and  Public  Counsel  that  the  purpose  of  a  AAO 
is  to  defer  extraordinary  costs .  Therefore,  the  AAO  should  not  be  allowed  to  continue 
for  lengthy  periods  without  the  company  asking  for  rate  relief.  However,  the 
Commission  understands  the  argument  of  Laclede  that  given  today's  regulatory 
climate,  a  two-year  deferral  is  a  relatively  short  period  of  time .  If  the  company  needs 
rate  relief  it  would  have  to  ask  for  it  no  later  than  the  end  of  the  first  year  of  the 
AAO  period  to  be  certain  that  the  AAO  will  not  expire  before  the  new  rates  become 
effective.  This  puts  the  company  in  the  position  of  having  to  come  before  the 
Commission  more  frequently  than  it  might  otherwise  to  ask  for  rate  relief. 

The  Commission  finds  that  a  three-year  expiration  of  the  AAO  with  periodic 
reports  of  the  deferred  amounts  to  the  Staff  and  Public  Counsel  is  reasonable, 
provided  that  the  company  seeks  rate  relief  after  the  second  year  of  the  AAO.  That 
is,  the  AAO  will  expire  at  the  end  of  the  third  year  unless  the  company  has  begun  the 
ratemaking  process  at  the  beginning  of  the  third  year.  There  will  be  no  opportunity 
to  extend  the  AAO  pending  the  outcome  of  a  rate  case.  This  will  allow  the  company 
a  full  two-year  deferral  period  and  ensure  that  the  AAO  is  not  extended  longer  than 
three  years  without  a  rate  case  being  established. 

Depredation — Net  Salvage 

Staff  and  Laclede  disagree  about  how  to  estimate  net  salvage  value.  Staff  argued 
that  the  Commission  should  look  at  the  actual  amounts  the  company  is  paying  per 
year  for  the  cost  of  removal  to  determine  what  those  costs  will  be  in  the  future.  Laclede 
argued  that  the  future  cost  of  removal  should  be  estimated  and  spread  over  the  life 
of  the  asset. 

The  Commission  finds  that  Laclede  has  failed  to  meet  its  burden  of  showing  that 
the  depreciation  calculation,  with  regard  to  net  salvage  as  proposed  by  Laclede  is 
just  and  reasonable.  Staff  s  calculation  will  allow  Laclede  to  recover  the  amounts  it 
is  currently  spending  for  net  salvage  without  overrecovering  from  its  ratepayers, 
which  is  a  just  and  reasonable  result.  Therefore,  the  Commission  finds  that  the 
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calculation  of  net  salvage  value  for  the  determination  of  depreciation  rates  shall  be 
done  in  accordance  with  Staff's  recommendations. 

Depredation — Natural  Gas  Holders 

Staff  argued  that  Laclede  should  cease  all  depreciation  accruals  with  regard  to 
its  natural  gas  holders  until  its  Chief  Executive  Officer  makes  a  commitment  to 
demolish  the  holders  by  a  date  certain.  Laclede  argued  that  it  has  done  everything 
that  Staff  has  asked  up  to  this  point  with  regard  to  estimating  the  cost  of  removing 
the  gas  holders  and  including  the  cost  of  remediating  the  sludge.  The  Commission 
finds  that  Laclede  has  recovered  its  capital  investment  in  the  four  gas  holders.  The 
Commission  finds  that  there  is  no  expected  interim  net  salvage  value  of  the  natural 
gas  holders.  Because  Laclede  has  not  committed  to  removing  the  gas  holders,  the 
Commission  finds  that  it  is  not  just  and  reasonable  for  current  customers  to  pay  for 
the  expense  of  removal  when  the  ratepayers  may  receive  no  benefit  from  those 
payments. 

Off-System  Sales  Revenue 

The  Commission  finds  that  Staff  s  recommended  tariff  language  is  in  the  public 
interest  should  be  included  in  Laclede's  tariff.  The  Commission  also  finds  that 
Laclede's  most  recent  projection  of  $.9  million  in  off-system  sales  revenues  is 
supported  by  the  current  trend  in  decreasing  off-system  sales  revenues.  Therefore, 
the  Commission  finds  that  the  amount  of  off-system  sales  revenue  imputed  in 
Laclede' s  revenue  requirement  should  be  $.9  milUon. 

Service  Area  Description  in  Tariff 

Staff  has  proposed  that  Laclede  expand  the  service  area  descriptions  in  its  tariff 
to  include  the  county,  as  well  as  the  township,  section,  and  range  numbers  for 
unincorporated  areas.  Both  Laclede  and  AmerenUE  objected  to  this  additional 
requirement  and  presented  evidence  that  it  would  be  burdensome  for  the  company 
to  expand  its  tariff  in  this  manner  with  little  or  no  corresponding  benefits  for  the 
ratepayers.  The  Commission  finds  that  Staff  s  recommendation  is  not  supported  by 
competent  and  substantial  evidence  that  it  is  in  the  public  interest. 

Customer  Annualization 

The  Commission  by  this  Report  and  Order  finds  that  the  Stipulation,  including 
its  method  of  determining  annualized  customer  growth  is  in  the  pubUc  interest  and 
should  be  approved.  However,  at  the  True-Up  Hearing  an  issue  arose  as  to  whether 
or  not  Staff  had  indeed  used  the  same  methodology  for  computing  customer  growth 
at  true-up  as  it  had  during  its  direct  case.  Staff  Witness  Westerfield  testified  that  Staff 
used  the  same  method  for  calculating  its  true-up  figures  as  it  used  in  calculating  those 
numbers  through  March  1999.  The  Commission  finds  that  Ms.  Westerfield's 
testimony  was  credible .  The  Commission  finds  that  Staff  used  the  same  methodology 
for  calculating  its  customer  annualization  at  true-up  as  it  used  to  calculate  its 
customer  annualization  through  March  of  1999.  Therefore,  the  Commission  finds 


LACLEDE  GAS  CO. 


457 


8  Mo.  P.S.C.  3d 

that  the  adjustment  to  revenue  requirement  for  customer  annualization  should  be  in 
the  amount  as  determined  by  Staff. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law. 

Laclede  Gas  Company  is  a  public  utiUty  engaged  in  the  provision  of  natural  gas 
service  to  the  general  public  in  the  state  of  Missouri  and,  as  such,  is  subject  to  the 
general  jurisdiction  of  the  Missouri  Public  Service  Commission  pursuant  to  Chap- 
ters 386  and  393,  RSMo  1994.  The  Connmission  also  has  the  authority  to  prohibit 
implementation  of  gas  service  rates  that  are  unjust  or  unreasonable  rates.  Section 
393.130,RSMo  1994. 

The  burden  of  proof  to  show  that  a  proposed  tariff  is  just  and  reasonable  is  upon 
theutiUty.  Section  393.150.2,RSMo  1994. 

The  orders  of  the  Commission  must  be  based  on  substantial  and  competent 
evidence,  taken  on  the  record  as  a  whole,  and  must  be  reasonable  and  not  arbitrary, 
capricious,  orcontrary  to  law.  Section  536.140,RSMo  1994. 

Based  upon  its  findings  of  fact,  the  Commission  concludes  that  in  order  to  set 
just  and  reasonable  rates,  Laclede  Gas  Company's  revenue  requirement  will  be 
increased  in  the  amount  of  $  1 1 ,240,000  as  set  out  in  this  Report  and  Order.  For  the 
same  reason,  the  Commission  concludes  that  the  tariff  language  as  submitted  by 
Laclede  on  January  26, 1 999,  is  not  supported  by  competent  and  substantial  evidence 
and  shall  be  rejected. 

The  Commission  may  resolve  a  contested  matter  by  adopting  a  stipulation  and 
agreement  of  the  parties.  Section  536.060,RSMoSupp.  1998. 

The  proposed  Stipulation  and  Agreement,  with  additional  information  filed  by 
Laclede  Gas  Company  on  the  September  13,  1999,  is  treated  as  unanimous  by 
operation  of  rule  4  CSR  240-2. 1 15,  is  in  the  public  interest,  and  is  approved. 

Laclede  Gas  Company  has  a  constitutional  right  to  a  fair  and  reasonable  return 
on  its  investment.  Stateex  rel.MissouriPublic  Service  Companyv.Fraas,  627  S.W.2d 
882,  886(Mo.  App.1981). 

A  pubUc  utiUty  is  entitled  to  such  rates  as  will  permit  it  to  earn 
a  return  on  the  value  of  the  property  which  it  employs  for  the 
convenience  of  the  public  equal  to  that  generally  being  made  at 
the  same  time  and  in  the  same  general  part  of  the  country  on 
investments  and  other  business  undertakings  which  are  at- 
tended by  corresponding  risk  and  uncertainties;  but  it  has  no 
constitutional  right  to  profits  such  as  are  realized  or  anticipated 
in  highly  profitable  enterprises  or  speculative  ventures.  The 
return  should  be  reasonably  sufficient  to  assure  confidence  in 
the  financial  soundness  of  the  utility  and  should  be  adequate, 
under  efficient  and  economic  management  to  maintain  and 
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support  its  credit  and  enable  it  to  raise  the  money  necessary  for 
the  proper  discharge  of  its  public  duties.  A  rate  of  return  may 
be  reasonable  at  one  time  and  become  too  high  or  too  low  by 
changes  affecting  opportunities  for  investment,  the  money 
market  and  business  conditions  generally. 

Bluefield  Waterworks  and  Improvement  Co.  v.  Public  Service  Commission  of  the 

StateofWest  Virginia, 262 U.S.  679(1923). 

[T]he  retum  to  the  equity  owner  should  be  commensurate  with 
returns  on  investment  in  other  enterprises  having  correspond- 
ing risks.  That  retum,  moreover,  should  be  sufficient  to  insure 
confidence  in  the  financial  integrity  of  the  enterprise  so  as  to 
maintain  its  credit  and  to  attract  capital. 

Federal PowerCommissionv.Natural Gas PipehneCo.,315  U.S. 575,  586; 62  S.Ct. 

736, 743;  86  L.Ed.  1037. 

All  relevant  factors  must  be  considered  in  estabhshing  rates  for  a  pubhc  utihty . 

Stateex  rel.MissouriWaterCo.v.PublicServiceConmrission,308  S.W.2d704, 718-719. 

mS  THEREFORE  ORDERED: 

1.  That  Exhibit  113  related  to  information  on  residential  customer  usage  is  admitted. 

2.  That  Exhibit  1 14HC  related  to  information  on  studies  regarding  the  efficiency  of 
homes  of  customers  is  admitted. 

3.  That  Exhibit  115  related  to  Laclede  Gas  Company's  stock  value  in  the  last  12  to 
24  months  is  admitted. 

4.  That  Exhibit  117  related  to  the  retum  on  equity  of  Missouri  gas  companies  other 
than  Laclede  Gas  Company  is  admitted. 

J.  That  Exhibit  125HC  consisting  of  the  relevant  portion  of  the  official  record  from 
Case  No.  GT-99-303  is  admitted. 

6.  That  Laclede  Gas  Company '  s  motion  to  strike  portions  of  the  Office  of  the  Public 
Counsel's  Reply  Brief  filed  on  November  12, 1999,  is  denied. 

7.  That  Laclede  Gas  Company's  request  filed  on  November  12,  1999,  to  take 
administrative  notice  of  its  Gas  Supply  Incentive  Plan  Monitoring  Report  is  denied. 

8.  That  the  Commission  approves  the  First  Amended  Partial  Stipulation  and  Agree- 
ment and  the  additional  information  filed  by  Laclede  Gas  Company  on  September  13, 1999, 
which  are  marked  as  Attachment  A  and  Attachment  B,  respectively,  and  made  a  part  of  this 
Report  and  Order. 

9.  That  Tariff  No.  9900539  submitted  on  January  26,  1999,  is  rejected. 

10.  That  Laclede  Gas  Company  is  hereby  directed  to  file  revised  tariff  sheets  with  a 
thirty-day  effective  date  in  accordance  with  the  findings  in  this  Report  and  Order,  which  should 
include  the  increase  to  its  revenue  requirement  of  $ 1 1 ,240,000  and  aU  other  changes  consistent 
with  this  order. 
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11.  That  Laclede  Gas  Company  shall  incorporate  the  changes  to  its  tariff  at  Sheet 
No.  15,  Paragraph  (A),  and  Sheet  No.  21,  Paragraph  (5),  as  recommended  by  Staff  and  as  set 
out  herein. 

12.  That  the  above  ordered  increase  in  revenue  requirement  will  be  applied  as  specified 
in  the  First  Amended  Partial  Stipulation  and  Agreement. 

13.  That  Laclede  Gas  Company's  return  on  equity  should  be  10.5  percent. 

14.  That  the  amount  of  short-term  debt  balance  to  be  considered  in  the  total  capital 
structure  of  Laclede  Gas  Company  should  be  $58  milUon. 

15.  That  the  revenue  collection  lag  shall  be  34.8  days. 

16.  That  the  categorization  of  advertisements  as  applied  by  the  Staff  of  the  Missouri 
Public  Service  Commission  should  be  used  in  determining  the  advertising  costs  to  be  included 
in  Laclede  Gas  Company's  cost  of  service. 

1 7.  That  the  Accounting  Authority  Order  for  Laclede  Gas  Company '  s  Safety  Replace- 
ment Program  cost  deferrals  shall  expire  three  years  from  the  effective  date  of  this  order  unless 
extended  as  part  of  a  general  rate  relief  request  by  Laclede  Gas  Company  made  no  later  than 
two  years  after  the  effective  date  of  this  Report  and  Order. 

18.  That  Laclede  Gas  Company  shall  submit  quarterly  reports  to  the  Staff  of  the 
Missouri  Public  Service  Commission  and  the  Office  of  the  Public  Counsel  stating  the  amounts 
being  deferred  by  the  Safety  Replacement  Program  cost  Accounting  Authority  Order. 

19.  That  the  calculation  of  net  salvage  value  for  the  determination  of  depreciation  rates 
shall  be  done  in  accordance  with  Staffs  recommendations. 

20.  That  Laclede  Gas  Company  will  not  be  allowed  a  depreciation  accrual  with  regard 
to  its  natural  gas  holders  in  this  rate  case. 

21.  That  the  amount  of  off-system  sales  revenue  imputed  in  Laclede's  revenue 
requirement  should  be  $.9  milUon. 

22.  That  the  recommendation  of  the  Staff  of  the  Missouri  Public  Service  Commission 
to  require  Laclede  Gas  Company  to  add  a  more  detailed  service  area  description  is  rejected. 

23.  That  the  adjustment  to  revenue  requirement  for  customer  annualization  should  be 
in  the  amount  as  determined  by  the  Staff  of  the  Missouri  Public  Service  Commission. 

24.  That  any  objection  not  ruled  on  is  overruled,  any  motion  not  ruled  on  is  denied,  and 
any  exhibit  not  admitted  is  excluded. 

25.  That  this  Report  and  Order  shall  become  effective  on  December  24, 1999. 

Lumpe,  Ch.,  Crumpton,  Drainer,  Murray,  and  Schemenauer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 
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In  the  Matter  of  Laclede  Gas  Company's  Tariff  to  Revise  Natural 
Gas  Rate  Schedules. 


Case  No.  GR-99-315 
Decided  December  21,  1999 


ORDER  OFCLARinCATION 

On  December  14,  1999,  the  Commission  issued  its  Report  and  Order  that  ap- 
proved the  First  Amended  Partial  Stipulation  and  Agreement  and  resolved  the 
contested  issues  presented  at  the  evidentiary  hearing.  On  December  16,  1999, 
Laclede  Gas  Company  (Laclede)  requested  expedited  clarification  of  the  Report  and 
Order. 

Laclede  seeks  clarification  of  portions  of  the  Commission's  order  that  appear 
inconsistent.  The  Report  and  Order  contains  the  following  ordered  paragraphs: 

10.  That  Laclede  Gas  Company  is  hereby  directed  to  file 
revised  tariff  sheets  with  a  thirty-day  effective  date  in 
accordance  with  the  findings  in  this  Report  and  Order, 
which  should  include  the  increase  to  its  revenue  require- 
ment of  $  1 1 ,240,000  and  all  other  changes  consistent  with 
this  order. 

11.  ThatLaclede  Gas  Company  shall  incorporate  the  changes 
to  its  tariff  at  Sheet  No.  15,  Paragraph  (A),  and  Sheet 
No.  2 1 ,  Paragraph  (5),  as  recommended  by  Staff  and  as  set 
out  herein. 

*** 

16.  That  the  amount  of  off-system  sales  revenue  imputed  in 
Laclede' s  revenue  requirement  should  be  $.9  million. 

Laclede  argues  that  paragraphs  1 1  and  16  are  inconsistent  in  that  they  would 
require  Laclede  to  credit  customers  with  100  percent  of  off-system  sales  revenues 
and  impute  the  amount  of  off-sy  stem  sales  revenue  in  Laclede' s  revenue  requirement. 
Thus,  Laclede  argues  that  it  would  be  required  "to  credit  its  customers  twice  for 
eamings  realized  from  off-system  sales."  Laclede  also  states  in  its  request  that  this 
result  would  be  inconsistent  with  the  Commission's  Report  and  Order  in  Case 
No.  GT-99-303  and  with  the  argument  of  the  Staff  of  the  Missouri  Public  Service 
Commission  (Staff)  that  the  proposed  PGA  language  was  an  altemative  to  imputing 
off-system  sales  revenue  in  the  revenue  requirement. 
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The  Commission  issued  an  order  on  December  17, 1999,  shortening  the  time  for 
responses  to  the  request  for  clarification.  Staff  filed  its  response  on  December  20, 
1999.  In  its  response.  Staff  concurred  that  clarification  was  needed  and  suggested 
that  because  Laclede  has  requested  an  expedited  tariff  effective  date,  the  Commission 
should  clarify  the  Report  and  Order  no  later  than  December  21, 1 999 . 

The  Commission  has  reviewed  Laclede's  request  for  expedited  clarification. 
Staff  s  response,  and  the  Report  and  Order  and  finds  that  clarification  is  necessary. 
The  Commission  intended  to  require  that  Laclede's  customers  receive  the  benefits 
of  profits  from  its  off-system  sales  revenue  because  those  profits  are  supported  by 
the  customers'  rates  through  the  transportation  reservation  and  gas  supply  demand 
charges  in  the  purchased  gas  adjustment  and  actual  cost  adjustment  (PGA/ACA) 
process .  The  Commission  did  not  intend  for  the  Report  and  Order  to  cause  Laclede 
to  credit  its  customers  twice  for  the  off-system  sales  revenue.  Therefore,  the 
Commission  will  clarify  its  Report  and  Order  as  ordered  below. 

Because  of  the  requests  for  expedited  approval  of  Laclede' s  tariff  sheets  filed  in 
response  to  the  Report  and  Order,  this  clarification,  and  the  upcoming  holidays,  the 
Commission  requests  that  Staff  inform  the  Commission  of  the  earUest  date  Staff 
believes  Laclede's  tariff  sheets  could  become  effective. 

ITISTHEREFOREORDERED: 

26.  That  Laclede  Gas  Company' s  request  for  expedited  clarification  is  granted. 

27.  That  the  Commission  clarifies  its  Report  and  Order  issued  on  December  14,  1999, 
by  striking  the  first  sentence  of  the  first  full  paragraph  on  page  34,  titled  "Off-System  Sales 
Revenue",  and  substituting  the  following  sentence: 

The  Commission  finds  that  it  is  in  the  public  interest  for  Laclede's 
customers  to  benefit  from  profits  of  its  off-system  sales  revenue. 

28.  That  the  Commission  clarifies  its  Report  and  Order  issued  on  December  14, 1999, 
by  striking  ordered  paragraph  1 1  in  its  entirety. 

29.  That  the  Staff  of  the  Missouri  Public  Service  Commission  inform  the  Commission 
of  the  earliest  date  Staff  believes  Laclede's  tariff  sheets  could  become  effective. 

30.  That  this  order  is  effective  on  December  24,  1999. 

Lumpe,  Ch.,  Crumpton,  Drainer,  Murray,  and  Schemenauer,  CC,  concur. 
Dippell,  Senior  Regulatory  Law  Judge 
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In  the  Matter  of  the  Petition  of  the  City  of  Fulton,  Missouri,  for 
Approval  in  Accordance  with  4  CSR  240-40.030(4)(HH)3,  that 
It  Was  Impracticable  to  Construct  an  Emergency  Replacement 
to  Accommodate  Instrumented  Inspection  Devices. 

Case  No.  GO-2000-279 
Decided  December  14,  1999 


Gas  §10.  Where  City  sought  approval  by  the  Commission  under  Regulation  4  CSR 
240-40. 030(4)(HH)3,  that  it  was  impracticable  for  the  City  to  construct  an  emergency 
replacement  section  in  its  natural  gas  distribution  pipeline  in  such  a  way  as  to  accommodate 
instrumented  internal  inspection  devices,  approval  would  be  granted  where  repairs  after  damage 
by  a  contractor  to  the  15.5  mile  long,  8-inch  steel  transmission  pipeline  operated  by  the  City, 
which  was  the  only  feed  serving  some  4,000  residential,  commercial  and  industrial  customers, 
required  installation  of  a  pair  of  bottom-out  line  stoppers,  each  including  a  90-degree  short  radius 
elbow  which  does  not  permit  passage  of  instrumented  internal  inspection  devices,  and  the 
relocation  to  a  lower  elevation  of  some  640  feet  of  the  transmission  line,  approval  would  be 
granted. 

ORDERGRANTINGPETITION 

On  October  15, 1999,  theCity  of  Fulton  (City)  filed  its  petition  for  approval  by  the 
Commission  under  Regulation  4  CSR240-40.030(4)(HH)3,thatit  was  impracticable 
for  the  City  to  construct  an  emergency  replacement  section  in  its  natural  gas 
distribution  pipeline  in  such  a  way  as  to  accommodate  instrumented  internal 
inspection  devices.  On  October  25, 1999,  theCommissionissuedits  Order  Directing 
Notice  which  set  November  15,  1999,  as  the  deadline  by  which  persons  seeking  to 
intervene  in  this  matter  must  file  their  apphcations.  No  apphcations  to  intervene  were 
received. 

The  Order  of  October  25,  1999,  also  directed  the  Staff  of  the  Missouri  PubHc 
Service  Commission  (Staff)  to  investigate  the  circumstances  contained  in  the 
application  and  to  file  a  memorandum  including  a  recommendation  as  to  whether  or 
not  the  application  should  be  granted.  Staff  filed  its  recommendation  on  Novem- 
ber 22, 1999.  No  objections  to  the  Staff  recommendation  were  filed  and  the  period 
for  fiUng  such  has  elapsed. 

The  requirement  of  a  hearing  is  met  when  an  opportunity  to  be  heard  has  been 
provided  and  no  proper  party  has  requested  the  opportunity  to  present  evidence. 
State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v.  Public  Service  Commission, 
776  S.W.2d,494,  496  (Mo.  App.  1989).  As  there  were  no  requests  for  a  hearing,  the 
Commission  is  authorized  to  grant  the  requested  rehef  based  on  the  verified 
application. 
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Discussion 

Commission  Rule  4  CSR  240-40.030(4)(HH)  1 .  requires  that  new  and  replacement 
segments  of  natural  gas  transmission  lines  "be  designed  and  constructed  to 
accommodate  the  passage  of  instrumented  internal  inspection  devices ."  Rule  4  CSR 
240-40.030(4)(HH)3.,  in  turn,  states  that: 

An  operator  encountering  emergencies,  construction 
time  constraints  or  other  unforeseen  construction  problems 
need  not  construct  a  new  or  replacement  segment  of  a  transmis- 
sion line  to  meet  paragraph  (4)(HH)  1 . ,  if  the  operator  determines 
and  documents  why  an  impracticability  prohibits  compliance 
with  paragraph  (4)(HH)1 .  Within  thirty  (30)  days  of  discovering 
the  emergency  or  construction  problem  the  operator  must 
petition,  under  section  190.9  of  49  CFR  part  190,  for  approval 
that  design  and  construction  to  accommodate  passage  of  in- 
strumented internal  inspection  devices  would  be  impracticable. 
Federal  regulation  49  CFR  Section  190.9,  at  (b)(  l)(i),  instructs  operators  to  direct 
their  petitions,  in  the  case  of  intrastate  pipeline  transportation,  to  "[t]he  State  agency 
certified  to  participate  under  49  U.S.C.  Section  60105."  In  Missouri,  that  agency  is 
the  Missouri  Pubhc  Service  Commission.  The  state  agency  shall  make  a  recommen- 
dation to  the  Administrator  of  the  Research  and  Special  Programs  Administration 
(RSPA),  United  States  Department  of  Transportation  (USDOT).  The  state  agency's 
recommended  decision  shall  be  the  decision  of  the  administrator  unless  itis  modified 
or  reversed  within  ten  business  days  of  receipt.  See  49  CFR  Section  190.9(d). 

According  to  City's  verified  petition,  the  impracticability  in  question  arose  on 
September  17,  1999,  when  a  contractor  damaged  the  15.5  mile  long,  8-inch  steel 
transmission  pipeline  operated  by  the  City.  Repairs  to  the  line,  the  only  feed  serving 
some  4,000  residential,  commercial  and  industrial  customers,  required  installation  of 
a  pair  of  bottom-out  line  stoppers  and  the  relocation  to  a  lower  elevation  of  some 
640  feet  of  the  transmission  line.  The  bottom-out  line  stoppers,  each  including  a 
90-degree  short  radius  elbow,  do  not  permit  passage  of  instrumented  internal 
inspection  devices.  In  addition  to  explaining  why  the  bottom-out  line  stoppers  were 
the  only  feasible  repair  available  in  the  circumstances,  the  City  also  points  out  that 
its  line  includes  six  other  such  fittings  and  that,  consequently,  instrumented  internal 
inspection  devices  cannot  be  used  on  its  line  anyway. 

Staff  recommends  that  the  Commission  approve  the  City' s  petition.  In  addition 
to  the  impracticality  of  repairing  the  line  to  accommodate  an  inspection  device  that 
cannot  pass  through  the  line  in  any  event.  Staff  notes  that  City's  line  is  subject  to 
fewer  safety  risks  than  most  gas  transmission  Unes.  Its  diameter  is  small  and  its 
operating  pressure  (320  psig)  is  substantially  lower  than  most  other  lines.  City's  line 
is  coated,  cathodically  protected  against  corrosion,  and  has  no  history  of  corrosion 
damage  or  leakage.  Corrosion  is  the  focus  of  instrumented  internal  inspection 
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devices.  Staff  states.  The  overall  public  and  building  exposure  for  this  line  is  low. 
Staff  notes  that  similar  repairs  have  been  approved  by  RSPA,  USDOT,  for  similar 
obstructed  pipelines  in  other  states. 

Having  considered  the  verified  petition  and  the  recommendation  of  the  Staff,  the 
Commission  will  approve  the  petition.  The  Commission  finds  that  an  impracticability 
exists  such  as  prevents  City '  s  compliance  with  paragraph  (4)(HH)  1 .  of  Rule  4  CSR 
240-W.030. 

IT  IS  THEREFORE  ORDERED: 

1.  That  the  petition  filed  by  the  City  of  Fulton  on  October  15,  1999,  is  approved. 

2.  That  the  Records  Department  of  the  Commission  shall  attach  City '  s  petition,  filed 
on  October  15,  1999,  and  Staff's  memorandum,  filed  on  November  22,  1999,  to  this  Order 

as  Attachments  1  and  2,  respectively. 

3.  That  the  Records  Department  of  the  Commission  shall  transmit  certified  copies  of 
this  Order  and  its  attachments,  by  overnight  mail  or  delivery  service,  to: 

Ms.  Kelly  Coyner,  Administrator 

U.S.  DOT — Research  and  Special  Programs  Administration 
400  Seventh  Street,  S.W. 
Washington,  D.C.  20590 

Mr.  Richard  B.  Felder,  Associate  Administrator  for 
Pipeline  Safety 

U.S .  DOT— RSPA— Off  ice  of  Pipeline  Safety 
DPS-1 

400  Seventh  Street,  S.W.,Room7128 
Washington,  D.C,  20590 

Mr.  Ivan  Huntoon,  Regional  Director 

U.S.DOT— RSPA— OfficeofPipeUneSafety— CentralRegion 
City  Center  Square,  Suite  1120 
llOOMainStreet 
Kansas  City,  MO  64105 

4.  That  this  order  shall  become  effective  on  December  24,  1999. 

5.  That  this  case  may  be  closed  on  December  27,  1999. 

Lumpe,  Ch.,  Crumpton,  Drainer,  Murray  and  Schemenauer,  CC,  concur. 
Thompson,  Deputy  Chief  Regulatory  Law  Judge 
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In  the  Matter  of  the  Monitoring  of  the  Experimental  Alternative 
Regulation  Plan  of  Union  Electric  Company.* 

Case  No.  EO-96-14 
Decided  December  23,  1999 


Electric  §§1,  9,  21.  Evidence,  Practice  and  Procedure  §§8,  30.  Expense  §78.  Rates  §§3, 
37,  65,  104.  The  Commission  found  that  the  terms  of  the  Stipulation  and  Agreement  approved 
by  the  Commission  in  Case  No.  ER-95-411  permitted  the  Commission  to  review  certain  provisions 
of  the  Stipulation  and  Agreement.  The  Commission  first  determined  whether  a  proposed 
adjustment  was  permitted  in  one  of  the  provisions  of  the  approved  Stipulation  and  Agreement, 
and  if  so,  then  the  Commission  will  consider  the  substantive  issue  raised  by  the  proposed  adjustment. 

Electric  §§1,  6.  Evidence,  Practice  and  Procedure  §§8,  30.  Expense  §§16,  25.  Rates  §§3, 
37,  65,  104.  The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-411  permitted  adjustments  relating  to  territorial  agreements, 
other  computer  costs,  and  merger  and  acquisition  costs  to  be  considered  because  Section  S.f.vii 
of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission  which  the 
parties  could  not  resolve  themselves  regarding  the  operation  or  implementation  of  the 
Experimental  Alternative  Regulation  Plan  (EARP). 

Electric  §§1,  6,  45.  Evidence,  Practice  and  Procedure  §§8,  30.  Expense  §§16,  25.  Rates 
§§3,  37,  65,  104.  The  Commission  found  that  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-411  permitted  adjustments  relating  to  territorial  agreements. 
Year  2000  (Y2K)  costs,  and  decommissioning  fund  deposits  to  be  considered  because  Section 
S.f.viii  of  the  Stipulation  and  Agreement  allowed  the  parties  to  bring  issues  to  the  Commission 
for  review  involving  a  new  category  of  costs  which  has  not  been  previously  included  in  any 
ratemaking  proceeding. 

Electric  §§1,  6.  The  Commission  does  not  guaranteed  any  specific  rate  determination  for  the 
territorial  agreement  transaction,  whether  or  not  expressly  stated  in  the  Commission  order 
approving  the  territorial  agreement. 

Electric  §§1,  6.  Evidence,  Practice  and  Procedure  §§8,  30.  Expense  §§16,  25.  Rates  §§37, 

65,  104.  Where  territorial  agreements  resulted  in  a  loss  in  revenues  as  a  result  of  the  exchange 
of  territories,  which  is  not  offset  by  an  expected  change  or  substantial  growth  in  the  specific 
customer  areas  included  in  the  exchange,  an  adjustment  is  appropriate  to  avoid  a  detriment  to  the 
ratepayers  in  the  credit  sharing  and  rate  reduction  proceedings  currently  pending  before  the 

Commission. 

Electric  §1.  Evidence,  Practice  and  Procedure  §§8,  30.  Expense  §§16,  17,  25.  Rates  §§37, 
65,  104.  Unusual  and  non-recurring  costs,  such  as  Y2K  costs,  should  not  be  expensed  as  part  of 
the  AmerenUE's  Final  Earnings  Report  and  Credit  Sharing  Report.  The  Commission  ordered  Y2K 
costs  deferred  until  the  project  is  complete  and  the  prudence  of  UE's  expenditures  as  weU  as  the 
appropriate  method  of  recovery  can  be  determined  in  a  regular  rate  case. 

Accounting  §§8,  9.  Electric  §1.  Expense  §§6,  25,  33.  For  expenses  incurred  after  December 
15,  1998,  public  utilities  are  required  to  comply  with  American  Institute  of  Certified  Public 
Accountants  (AlCPA)  Statement  of  Position  98-1  as  it  relates  to  computer  software  programs 
and  other  qualifying  computer  costs,  which  recommends  capitalizing  and  amortizing  expenses  for 
qualifying  computer  costs,  such  as  major  software  programs. 

Electric  §1.  Expense  §§6,  25.  There  was  insufficient  evidence  that  the  costs  referred  to  as  "Other 
Computer  Costs"  were  more  appropriately  capitalized  and  amortized  than  expensed  for  expenses 
incurred  before  December  15,  1998. 

*See  pages  319  and  522,  Volume  5  MPSC  3d,  and  page  306,  Volume  6  MPSC  3d,  for  other 
orders  in  this  case. 
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Electric  §1.  Evidence,  Practice  and  Procedure  §8.  Expense  §§22,  17,  25,  51.  Under  the 
Stipulation  and  Agreement,  where  a  significant  variation  in  the  level  of  expenses  occurred  relating 
to  Injuries  and  Damages  expenses,  an  adjustment  may  be  made  to  the  expense  only  if  there  is  no 
reasonable  explanation  for  the  significant  variation.  The  Commission  found  that  there  was  a 
significant  variation,  and  that  a  reasonable  explanation,  and  therefore,  no  adjustment  to  the  Injury 
and  Damages  expense  account  was  necessary. 

REPORT  ANDORDER 

I.  Procedural  History 

This  case  was  established  pursuant  to  the  Commission' s  order  in  Case  No.  ER- 
95-411  issued  on  July  21,  1995,  to  monitor  and  receive  reports  concerning  the 
Experimental  Alternative  Regulation  Plan  (EARP)  adopted  by  Union  Electric  Com- 
pany d/b/a  AmerenUE  (AmerenUE,  UE  or  Company).  The  Commission's  July  21 
order  made  all  parties  in  Case  No.  ER-95-41 1  parties  in  this  case.  The  parties  to  Case 
No.ER-95-411  included: 

Missouri  Pubhc  Service  Commission  Staff  (Staff) 

Office  of  the  Public  Counsel  (Public  Counsel) 

Union  Electric  Company  d/b/a  AmerenUE 

Monsanto  Company' 

McDonnell  Douglas  Corporation 

Anheuser-Busch,  Inc. 

MEMC  Electronic  Materials 

Barnes  and  Jewish  Hospitals^ 

Emerson  Electric  Company 

Ford  Motor  Company 

Holnam,Inc. 

Hus  smann  Refrigeration  Company 
ISP  Minerals 

River  Cement  Company  (formerly  known  as  RC  Cement  Company) 
Asarco  Inc. 

The  Doe  Run  Company 
Cominco  American 

Missouri  Retailers  Association 

UtiliCorp  United  Inc.  d/b/a  Missouri  Public  Service  (UtiliCorp) 


'  Group  of  Industrial  Intervenors  known  as  and  hereinafter  referred  to  as  Missouri  Industrial 
Energy  Consumers  (MIEC)  includes  Monsanto  Company,  Anheuser-Busch,  Inc.,  MEMC 
Electronic  Materials,  Ford  Motor  Company,  Holnam,  Inc.,  Hussmann  Refrigeration  Com- 
pany, ISP  Minerals,  Adam's  Mark  Hotel,  Alcoa  Foil  Products  (Alumax,  Inc.),  The  Boeing 
Company,  General  Motors  Corporation,  MalUnckrodt,  Inc.,  Procter  &  Gamble  Manufactur- 
ing Company  and  Ralston  Purina  Company. 

^  Group  of  Industrial  Intervenors  known  as  and  hereinafter  referred  to  as  Missouri  Energy 
Group  (MEG)  includes  Barnes- Jewish  Hospital,  River  Cement  Company  and  Emerson 
Electric  Company. 
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On  August  8, 1995,  Trigen-St.  Louis  Energy  Corporation  filed  its  application  to 
intervene  with  the  Commission,  which  was  denied  on  September  1, 1995. 

AmerenUE  filed  its  final  earnings  report  and  proposed  sharing  report  for  the  first 
year  credit  sharing  on  October  15, 1996.  The  Commission  issued  its  order  approving 
the  first  year  credit  sharing  proposal  on  December 20, 1 996 .  AmerenUE  filed  its  final 
earnings  report  and  proposed  sharing  report  on  October  14, 1 997  for  the  second  year 
credit  sharing.  The  Commission  approved  the  Stipulation  and  Agreement  submitted 
by  the  parties  resolving  the  second  year  credit  sharing  on  July  1,  1998. 

AmerenUE  filed  its  final  earnings  report  and  proposed  sharing  report  for  the  third 
year  sharing  credits  on  October  14, 1998.  OnNovember23, 1998,  AmerenUE filedits 
Request  for  Commission  Guidance  on  Behalf  of  the  Union  Electric  Company 
(AmerenUE).  A  corrected  final  earnings  report  and  sharing  report  was  filed  on 
November 25, 1998. 

As  required  by  the  Stipulation  and  Agreement  approved  by  the  Commission  in 
Case  No.  ER-95-41 1 ,  on  November  24  and  25, 1998,  respectively,  both  Public  Counsel 
and  Staff  notified  the  Commission  that  the  parties  were  unable  to  resolve  their 
differences  regarding  issues  which  arose  regarding  the  interpretation  of  the  Stipu- 
lation and  Agreement  and  its  application  by  AmerenUE  in  the  final  earnings  report 
and  proposed  sharing  report.  Public  Counsel  and  Staff  informed  the  Commission  that 
the  parties  would  need  to  bring  these  issues  before  the  Commission  for  resolution. 
A  prehearing  conference  was  set  for  December  30, 1998.  Upon  the  parties'  motion, 
the  prehearing  conference  was  rescheduled  for  January  15, 1999.  The  parties  were 
also  ordered  to  file  a  proposed  procedural  schedule  no  later  than  February  1,  1999. 

On  behalf  of  the  parties.  Staff  filed  a  proposed  procedural  schedule  on  February 
1, 1999.  In  its  responsive  pleading  filed  on  February  1, 1999,  AmerenUE  requested 
in  the  alternative  that  the  Commission  issue  an  order  establishing  further  proceed- 
ings with  respect  to  the  meaning  of  the  governing  legal  standard.  After  reviewing 
all  responsive  pleadings,  the  Commission  issued  its  order  regarding  pending  motions 
on  March  18,  1999.  In  its  order,  the  Commission  denied  AmerenUE's  Request  for 
Commission  Guidance  filed  on  November  23, 1 998,  and  further  denied  AmerenUE' s 
Alternative  Request  for  an  Order  Establishing  Further  Proceedings  with  Respect  to 
the  Meaning  of  the  Governing  Legal  Standard  filed  on  February  1,  1999.  The 
Commission  also  granted  Staff  s  Motion  for  Leave  to  Late  File  Initial  Report  for  Third 
Year  Sharing  Credit  Calculation  andlnitial  Report  Respecting  Weather  Normalization 
of  Earnings  Shared  with  Ratepayers  filed  onNovember25, 1998. 

On  March  16, 1 999,  counsel  for  the  Missouri  Retailers  Association  filed  a  Motion 
to  Withdraw.  On  April  27,  counsel  for  the  Missouri  Retailers  Association  filed  a 
Motion  to  Withdraw  indicating  that  the  Missouri  Retailers  Association  wished  to 
withdraw  as  a  party  from  this  case.  No  objections  were  received  to  either  of  these 
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Motions  to  Withdraw.  The  Commission  granted  Missouri  Retailer's  Association 
leave  to  withdraw  as  a  party  on  May  13, 1999. 

On  March 24, 1 999,  an  AppUcation  to  Intervene  was  filed  by  Adam' s  Mark  Hotel, 
Alcoa  Foil  Products  (Alumax,  Inc.),  The  Boeing  Company,  General  Motors  Corpo- 
ration, Mallinckrodt,  Inc.,  Proctor  &  Gamble  Company,  and  RalstonPurina  Company. 
In  their  appUcation,  these  intervenors  indicated  that  they  were  members  of  the  group 
of  large  customers  of  Union  Electric  Company  known  as  "Missouri  Industrial  Energy 
Consumers"  or  "MIEC",  whose  other  members  were  already  parties  to  this  case.  On 
May  13,1 999,  the  Commission  granted  intervention  to  these  additional  members  of 
MIEC. 

On  April  1 , 1999,  Union  Electric  filed  a  Motion  to  Strike  portions  of  the  Direct 
Testimony  of  Stephen  M.  Rackers,  Arlene  S.  Westerfield  and  Michael  G.  Gruner, 
which  was  denied  on  May  1 3 .  On  May  1 4,  AmerenUE  filed  its  Emergency  Expedited 
Motion  for  Clarification  and  Partial  Reconsideration  with  the  Commission,  which  was 
denied  on  May  25 .  On  May  25,  AmerenUE  filed  its  Motion  to  Strike  the  Surrebuttal 
Testimony  of  Robert  E.  Shallenberg,  or  in  the  Alternative,  to  Admit  into  the  Record 
the  Statement  of  Kenneth  J.  Rademan.  Staff  andPublic  Counsel  filed  their  responses 
to  AmerenUE's  Motion  to  Strike  on  May  28.  On  June  1,  the  Commission  denied 
AmerenUE' s  Motion  to  Strike  but  granted  its  request  to  admit  the  statement  of 
Kenneth  J.  Rademan  on  theconditionthatMr.  Rademan  submitto  cross-examination 
by  deposition  on  a  date  to  be  agreed  to  by  the  parties.  Upon  oral  motion,  the 
Commission  also  approved  the  submission  of  a  statement  by  Public  Counsel's 
witness  Russell  W.  Trippensee.  Mr.  Trippensee  was  also  made  available  for  cross- 
examination  by  deposition. 

The  Commission  adopted  a  procedural  schedule  on  March  18,  1999.  Direct 
testimony  and  schedules  on  behalf  of  Staff  and  Public  Counsel  filed  on  February  23, 
1999  were  accepted.  Rebuttal  testimony  on  behalf  of  AmerenUE  was  filed  on  April 
2, 1 999,  and  Surrebuttal  testimony  was  filed  on  behalf  of  Staff  and  Public  Counsel  on 
April  19, 1999.  The  Commission  amended  its  procedural  schedule  on  May  13, 1999, 
requiring  Staff  to  file  a  Statement  of  Issues  by  May  18, 1999,  and  all  parties  to  file  a 
Statement  of  Position  no  later  than  May  20, 1999.  The  evidentiary  hearing  was  held 
on  June  1,2  and  3, 1999. 

nXate-FUed  Exhibits 

At  the  hearing,  the  Commission  admitted  into  evidence  Exhibits  1  through  28, 
Exhibit30,  and  Exhibits  32  through  35. 

On  June  7,  the  Public  Counsel  filed  the  supplemental  surrebuttal  testimony  of 
Russell  W.  Trippensee  and  this  testimony  was  marked  as  Exhibit  37.  On  June  9, 
Exhibits  4 1  and  42  were  marked  and  identified  on  the  record  in  the  deposition  cross- 
examination  of  Russell  W.  Trippensee.  Exhibit  4 1  is  a  PSC  Press  Release  dated  July 
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21, 1995,andExhibit42isaPSCPress  Release  datedMay  7, 1996.  On  June  9,  Exhibits 
43, 44, 45,  and  46  were  marked  and  identified  on  the  record  in  the  deposition  cross- 
examination  of  Kenneth  J.  Rademan.  Exhibit  43  is  a  Memorandum  from  Steve 
Dottheim  dated  February  5, 1 995 .  Exhibit  44  is  a  Memorandum  from  Steve  Dottheim 
dated  February  15, 1995.  Exhibit  45  is  a  Memorandum  from  Steve  Dottheim  dated 
February  15, 1995.  Exhibit  46isacopyofthetranscriptfromthe  proceeding  held  upon 
the  formal  presentation  of  the  Stipulation  and  Agreement  in  Case  No.  ER-95-41 1 . 

On  August  4, 1999,  Public  Counsel  filed  Exhibit  38.  Exhibit  38  is  a  transcript  of 
the  cross-examination  by  deposition  of  Russell  W.  Trippensee,  including  reference 
to  Exhibits  41  and  42,  which  were  marked  and  identified  in  the  deposition  cross- 
examination  record.  On  August  18,  AmerenUE  filed  Exhibits  29, 3 1 , 39, 40,  and  47. 
Exhibit  29  is  a  revised  computation  entitled  Union  ElectricVBlack  River  Electric 
Cooperative  territory  agreement,  which  was  requested  at  hearing  as  a  correction  to 
Exhibit27.  Exhibit 31  is entidedUE Company  1994-1998  ActualFinancialResults, filed 
upon  request  by  the  Commission  at  hearing.  Exhibit  39  is  the  supplemental 
surrebuttal  testimony  of  Kenneth  Rademan.  Exhibit  40  is  the  deposition  cross- 
examination  of  Kenneth  Rademan,  including  reference  to  Exhibits  39, 43, 44, 45,  and 
46,  which  were  marked  and  identified  in  the  deposition  cross-examination  record. 
Exhibit  47  is  a  compilation  of  documents  related  to  computer  software  costs  filed  in 
response  to  questions  posedby  the  Commission  athearing.  OnAugust  18,  Staff  filed 
Exhibits  No.  36, 48  and  49.  Exhibit  36  is  a  reconciliation  document  filed  in  response 
to  an  inquiry  from  the  Commissionregarding  the  dollar  values  of  the  issues  remaining 
in  dispute.  Exhibit  48  is  AmerenUE' s  response  to  Staff  Data  Request  No.  96  and 
Exhibit  49  is  an  explanation  and  memorialization  of  the  resolution  of  the  two  tax  issues 
that  were  resolved  by  the  parties  before  hearing.  Staff  requested  leave  to  have 
Exhibits  48  and  49  so  marked  and  that  Exhibits  36, 48  and  49  be  admitted  into  the  record. 

No  obj  ections  were  received  to  the  admission  of  any  late-filed  exhibits.  Therefore, 
late-filedExhibits  29, 31, 36, 37,38,39,40,41,42,43,44,45,46,47,48,  and49  shall  be 
admitted  into  evidence. 

III.  Discussion  of  Contested  Issues 

A.  Case  No.  ER-95-41 1  Stipulation  &  Agreement 

On  June  12, 1995,  a  Stipulation  and  Agreement  (Stipulation  and  Agreement  or 
Agreement)  was  filed  with  the  Commission  in  Case  No.  ER-95-4 1 1 .  This  Stipulation 
and  Agreement  provided  for  the  EARP.  The  Stipulation  and  Agreement  was  formally 
presented  to  the  Commission  in  a  hearing  held  on  July  19, 1995.  The  Commission 
issued  its  Report  and  Order  on  July  21,  1995,  approving  the  Stipulation  and 
Agreement  and  specifically  approving  the  EARP  as  described  in  the  Stipulation  and 
Agreement.  TheEARPapprovedby  theCommissioninCaseNo.ER-95-41 1  extended 
from  July  1,  1995,  until  July  30,  1998,  with  calculations  to  be  made  each  year  to 
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determine  if  sharing  of  earnings  in  form  of  credits  will  occur.  The  Commission  also 
found  that  any  unresolved  issue  concerning  sharing  would  be  brought  to  the 
Commission.  The  parties  further  agreed  in  the  Stipulation  and  Agreement  that  at  the 
end  of  the  plan,  the  parties  would  file  reports  which  would  include  recommendations 
concerning  the  continuation  or  the  ending  of  the  plan. 

AmerenUE  alleged  that  if  the  Conomission  were  to  accept  or  approve  any  of  the 
adjustments  proposed  by  Staff  or  by  the  Public  Counsel,  the  action  of  the  Commis- 
sion would  constitute  a  breach  of  contract  and  impair  the  contractual  obligations 
established  by  the  Stipulation  and  Agreement  in  Case  No.  ER-95-41 1 .  In  addition, 
AmerenUE  alleged  that  approval  of  the  adjustments  proposed  by  Staff  and  the  Public 
Counsel  would  effect  an  uncompensated  taking  of  the  company's  property  rights, 
deny  the  company's  right  to  due  process  of  law,  and  repudiate  the  representations 
of  the  Commission  upon  which  the  company  reasonably  relied,  destroying  the 
investment-backed  expectations  of  the  company  created  by  those  representations. 
AmerenUE  conceded  thatthe  Commission's  Staff  has  the  importantroleinmonitor- 
ing  the  company's  compliance  with  the  EARP  as  set  forth  in  the  Stipulation  and 
Agreement  in  Case  No.  ER-95-41 1  to  be  sure  that  AmerenUE  accurately  follows  the 
established  accounting  practices  and  the  specified  adjustments  as  set  out  in  the 
reconciliation  procedure.  AmerenUE  asserted  that  the  reconciliation  procedure 
should  be  a  simple  process,  eliminating  the  need  for  intrusive  regulatory  oversight 
and  time-consuming  regulatory  proceedings. 

AmerenUE  noted  that  the  EARP  Stipulation  and  Agreement  in  Case  No.  ER-95- 
41 1  should  speak  for  itself.  AmerenUE  further  agreed  that  the  Commission  must  look 
at  the  specific  terms  of  the  agreement  governing  an  activity  to  learn  what  the  EARP 
provides  conceming  its  operation  or  implementation  with  respect  to  that  particular 
activity.  AmerenUE  pointed  out  that  the  threshold  question  in  reviewing  a  proposed 
adjustment  to  the  EARP  final  earnings  report  should  be  whether  the  adjustment  is 
permissible  under  the  Agreement.  After  the  threshold  issue  is  resolved,  and  the 
Commission  has  determined  that  the  proposed  adj  ustment  may  be  considered  under 
the  Agreement,  then  the  substantive  issue  of  the  proposed  adjustment  may  be 
considered.  Both  Staff  and  Public  Counsel  have  identified  the  provisions  of  the 
EARP  Stipulation  and  Agreement  indicating  the  basis  upon  which  they  believe  each 
of  their  proposed  adjustments  may  be  considered  in  compUance  with  the  EARP 
Stipulation  and  Agreement.  Therefore,  the  Commission  will  consider  each  of  the 
proposed  adjustments  by  reviewing  the  threshold  question  regarding  whether  the 
adjustment  is  permissible  under  the  EARP  Stipulation  and  Agreement.  Only  if  the 
proposed  adjustment  is  permissible  under  the  EARP  Stipulation  and  Agreement  will 
the  Commission  consider  whether  there  is  any  basis  in  fact  or  law  for  the  proposed 
adjustment. 
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B.  Territorial  Agreements 

Section  394.312,  RSMo  (1994),  authorizes  the  Commission  to  approve  or 
disapprove  territorial  agreements  between  electrical  corporations,  rural  electric 
cooperatives  and  municipally  owned  utilities. 

In  Case  Nos.  EO-95-400,  EA-95-416,  andEM-96-6  (CaseNo.EO-95-400),  the 
Commission  considered  and  approved  a  territorial  agreement  between  AmerenUE 
and  Black  River  Electric  Cooperative  (Black  River).  In  Case  No.  EO-95-400,  Staff 
testified  that  the  short-term  effect  of  the  exchange  of  assets  involved  in  the  territorial 
agreement  proposed  and  approved  in  Case  No.  EO-95-400  showed  a  negative  effect 
on  earnings  and  an  increase  in  positive  earnings  in  the  long  term.  In  Case  No.  EO- 
95-400,  both  AmerenUE  and  Staff  testimony  indicated  that  AmerenUE  had  initially 
experienced  a  loss  of  nearly  6,000,000 kWh  of  load  and  more  than  $400,000  in  revenue 
as  a  result  of  the  exchange  of  territory.  Both  AmerenUE  and  Staff  testified  as  to  the 
benefits  offsetting  the  loss  in  revenue  and  sales  per  kWh.  Staff  testified  that  "based 
on  the  long-term  results  of  the  analysis,  the  Staff  believes  the  transfer  is  not 
detrimental  to  the  public  interest  from  an  economic  viewpoint."  Exhibit  No.  24,  page 
4,  lines  20-2 1 .  However,  Staff  did  testify  that  it  was  also  recommending  that  this  item 
be  examined  as  part  of  the  S  taff  s  calculation  of  annual  sharing  credits  and  AmerenUE' s 
EAR?  and  that  an  adjustment  to  ameliorate  the  short-term  negative  effects  on 
eamings,  if  warranted,  should  be  considered  as  a  part  of  the  annual  experimental 
program  eamings  review.  The  Commission  approved  the  territorial  agreement  in  Case 
No.  EO-95-400  on  June  7, 1996.  Staff  testified  that  the  Commission  made  no  rate 
determination  regarding  the  net  revenues  associated  with  this  territorial  agreement. 
The  Commission  will  take  official  notice  of  the  facts  that  the  Commission' s  Report 
and  Order  in  Case  No.  EO-95-400,  was  issued  on  September  25, 1995,  the  Report  and 
Order  on  Rehearing  was  issued  on  March  22, 1 996,  and  an  Order  Finalizing  Approval 
of  Territorial  Agreement,  Granting  Certificate  of  Convenience  and  Necessity  and 
Approving  Tariffs  was  adopted  on  June  7,  1996. 

On  October  2, 1 996,  a  Stipulation  and  Agreement  was  filed  by  the  parties  in  Case 
Nos .  EO-97-6,  EA-97-55,  and  EM-97-6 1  (Case  No.  EO-97-6)  wherein  the  parties  to  the 
Stipulation  and  Agreement  requested  the  Commission  approve  the  exchange  of 
territory  between  AmerenUE  and  Macon  Cooperative  subject  to  the  terms  of  the 
Stipulation  and  Agreement.  In  Case  No.  EO-97-6,  the  Stipulation  and  Agreement 
included  a  paragraph  wherein 

UE  agrees  that  Staff  has  the  right  to  re-examine  the  financial 
impacts  of  the  territorial  agreement  as  part  of  the  annual  sharing 
credits  for  UE's  current  Experimental  Altemative  Regulatory 
Plan  approved  by  the  Commission  on  July  2 1 , 1 995 .  Adj  ustments 
to  book  earnings,  based  on  more  current  data,  can  be  proposed 
at  that  time,  if  necessary. 
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Ex.  2,  Schedule  1-2,  Paragraph  A.  AmerenUE's  witness  testified  that  AmerenUE 
proposed  to  transfer  approximately  3,000  customers  to  Macon  Cooperative  in 
exchange  for  Macon  Cooperative's  transfer  of  approximately  1,000  customers  to 
AmerenUE.  AmerenUE' s  witness  testified  to  the  public  interest  goals  served  by  the 
territorial  agreement  as  benefits  of  the  exchange. 

In  Staff's  testimony,  it  was  noted  that  AmerenUE  had  quantified  the  ongoing 
savings  related  to  a  consolidation  of  its  service  territory  in  Case  No.  EO-97-6  at 
$418,611.  Staff  also  testified  that  UE  had  quantified  $3 ,760,000  in  savings  associated 
with  the  elimination  of  construction  costs  and  that  the  ongoing  revenue  requirement 
associated  with  this  reduction  in  capital  expenditures  was  $752,000.  Staff  testified 
that  AmerenUE  had  indicated  that  the  other  benefits  to  be  realized  by  AmerenUE  as 
aresult  of  the  territorial  agreement  are  "virtually  impossible  to  quantify  at  this  time." 
Both  Staff  and  AmerenUE  testified  that  the  territorial  exchange  between  AmerenUE 
and  Macon  Cooperative  would  result  in  a  net  exchange  of  approximately  2,200 
customers.  This  customer  exchange  was  expected  to  result  in  the  loss  of  approxi- 
mately $2,000,000  in  revenues  by  AmerenUE.  Staff  testified  in  Case  No.  EO-97-6  that 
an  increase  in  revenue  requirement  would  occur  as  a  result  of  the  territorial  exchange. 
Staff  recommended  that  the  Conmiission  approve  the  Stipulation  and  Agreement  on 
the  condition  that  Staff  be  permitted  to  reserve  the  right  to  re-examine  the  financial 
impacts  of  the  territorial  agreement  in  this  case  as  a  part  of  the  calculation  of  the  annual 
sharing  credits  for  AmerenUE' s  EARP. 

In  the  instant  case.  Case  No.  EO-96-14,  Staff  is  recommending  adjustments 
associated  with  the  territorial  agreements  approved  by  the  Commission  in  CaseNos. 
EO-95-400  andEO-97-6.  In  addressing  the  threshold  question  of  whether  this  specific 
adjustment  is  permissible  under  the  agreement.  Staff  stated  that  Staffs  recommen- 
dations in  both  Case  No.  EO-95-400  and  Case  No.  EO-97-6  were  conditioned  on  Staff 
being  given  the  right  to  examine  the  effect  of  the  exchange  of  territories  on  the 
eamings  of  AmerenUE  in  future  sharing  credit  calculations  Staff  further  stated  that 
Section  3  .f .  viii.  of  the  Stipulation  and  Agreement  approved  in  Case  No.  EO-95-4 1 1 
provides 

Staff,  OPC  and  other  signatories  have  the  right  to 
present  to  the  Commission  concerns  over  any  category  of  cost 
that  has  been  included  in  UE's  monitoring  results  and  has  not 
been  included  previously  in  any  ratemaking  proceeding,  (em- 
phasis added.) 

Exhibit  No.  1 3,  Appendix  A,  p.  1 0  of  the  Stipulation  and  Agreement.  Staff  testified 
that  it  was  not  aware  of  any  previous  ratemaking  proceedings  involving  AmerenUE 
where  earnings  results  were  adjusted  to  prevent  detriment  to  the  ratepayers  as  a  result 
of  the  effect  of  a  loss  of  earnings  in  a  revenue  requirement  determination  proceeding. 
In  addition,  Staff  noted  that  Section  3  .f  .vii.  of  the  Stipulation  and  Agreement  in  Case 
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No.  ER-95-4 1 1  stated  that  "Staff  reserves  the  right  to  bring  issues  which  are  related 
to  the  operation  or  implementation  of  the  EAR?  to  the  Commission  for  resolution." 

AmerenUE  testified  that  the  net  revenues  reflected  in  the  final  earnings  report 
were  the  direct  result  of  Commission-approved  orders  approving  the  exchange  of 
territories  and  customers  between  the  companies  and  the  cooperatives.  Further, 
AmerenUE  testified  that  because  the  company's  accounting  methodologies  for  the 
net  revenues  resulting  from  the  territorial  agreements  have  been  consistently  applied 
prior  to  the  agreement  and  throughout  the  three  sharing  periods,  that  the  proposed 
adjustment  does  not  involve  a  new  category  of  cost. 

The  Commission  specifically  reserved  the  right  for  Staff  to  consider  the  effect  of 
the  Macon  territorial  agreement  approved  in  Case  No.  EO-97-6  on  the  sharing  credits 
in  Case  No.  ER-95-41 1  by  Commission  order  approving  the  Stipulation  and  Agree- 
ment containing  such  language.  The  Commission' s  order  in  Case  No.  EO-95-400  did 
not  contain  the  express  reservation  of  the  right  of  Staff  to  consider  the  effect  of  the 
Black  River  territorial  agreement  on  the  sharing  credits .  Nevertheless,  the  Commis- 
sion made  no  rate  determination  regarding  the  net  revenues  associated  with  the 
territorial  agreement  in  Case  No.  EO-95-400.  Neither  of  the  cases  approving  the 
territorial  agreements  were  ratemaking  proceedings.  AmerenUE  asserts  that  the 
proposed  adjustments  should  not  be  considered  because  the  net  revenues  resulting 
from  these  territorial  agreements  were  addressed  in  Case  Nos.  EO-95-400  and  EO-97- 
6.  Further,  AmerenUE  claims  that  its  accounting  for  the  net  revenues  from  the 
territorial  agreements  has  been  consistently  applied,  and  therefore,  territorial  agree- 
ments is  not  a  new  category  of  cost  which  was  not  previously  addressed  in  a 
ratemaking  proceeding. 

Staff  witness  Stephen  Rackers  testified  that  he  had  asked  the  company  whether 
there  had  been  any  revenue  increases  in  the  area  involved  in  the  territorial  exchange 
since  the  territorial  agreements  had  been  approved.  Staff  witness  Stephen  Rackers 
also  asked  AmerenUE  whether  there  had  been  any  customer  growth.  AmerenUE 
provided  information  related  to  revenue  increases,  but  AmerenUE  only  provided 
information  that  cannot  be  related  strictly  to  the  customers  involved  in  this  exchange. 
In  addition,  AmerenUE  reported  to  Staff  that  there  had  beenno  substantial  customer 
growth  in  these  exchanged  areas  and  no  information  was  provided  that  would  change 
Staff's  recommendation.  It  is  Staffs  position  that  the  information  provided  in  the 
original  territorial  agreement  cases  is  accurate  for  the  purpose  of  determining  the 
ratemaking  impact  of  these  exchanges.  Black  River  and  Macon.  Since  both  a  loss  of 
customers  and  revenues  existed  at  the  time  of  the  approval  of  the  territorial 
exchanges,  and  no  adequate  new  growth  information  has  been  provided  by  AmerenUE, 
Staff  argues  that  the  Commission  should  order  adjustments  as  recommended  by  Staff 
to  ensure  that  no  detriment  to  the  ratepayers  occurs  in  the  credit  sharing  and  rate 
reduction  as  a  result  of  the  Commission's  approval  of  the  territorial  agreements. 
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AmerenUE  stated  that  Staff  is  not  computing  Staff's  adjustments  using  the 
updated  estimate  of  the  impact  of  the  territorial  exchanges.  AmerenUE  provided  a 
comparison  of  the  revenues  and  kWh  sales  for  the  areas  included  in  the  Black  River 
Cooperative  territorial  exchange  to  show  that  revenues  for  the  twelve  months  ended 
June  30, 1998,  compared  to  the  twelve  months  ended  June  30, 1996,  have  increased 
by  $276,000.  AmerenUE  also  asserted  that  the  company  had  received  an  immediate 
benefit  from  the  Macon  territorial  exchange,  estimating  that  the  net  revenues 
associated  with  the  Macon  Territorial  Agreement  increased  approximately  $  197,000. 
Staff  noted  that  AmerenUE  data  is  not  based  strictly  on  those  customers  involved 
in  the  territorial  exchange  but  rather  in  the  counties  where  those  customers  involved 
in  the  exchange  are  located .  AmerenUE  admitted  at  the  hearing  thatitcouldnot  track 
the  individual  customers  involved  in  the  territorial  exchange  for  comparison  pur- 
poses any  longer. 

C.  Year 2000  (Y2K)  Costs 

Year  2000  costs  are  those  expenses  related  to  the  work  performed  by  AmerenUE 
to  modify  its  computer  software  for  the  Year  2000.  In  Case  No.  00-99-43,  the 
Commission  stated: 

The  failure  to  deal  with  a  Y2K  problem  in  a  timely  manner  may 
mean  that  the  cost  to  correct  this  problem  becomes  unreason- 
ably high  when  the  issue  must  be  dealt  with,  and  corrected,  on 
emergency  basis.  The  Commis  sion  must  ensure  that  if  any  such 
inefficiencies  occur,  they  are  not  passed  on  to  the  Missouri 
ratepayers.  However,  it  would  be  premature  to  use  this  case  to 
determine  whether  the  costs  for  Y2K  correction  should  be  bome 
by  the  shareholder  or  the  ratepayer. . .  While  the  cost  issue  may 
not  need  to  be  delayed  until  2001,  it  is  clear  that  the  first  order 
of  business  is  avoiding  any  interruption  in  utility  service  to 
Missouri's  ratepayers.  Once  that  goal  has  been  accomplished, 
assessing  reasonable  and  prudent  expenditures  will  be  much 
clearer.  Ex.4,p.2,line  17-p.3,line6,quotingfromCaseNo.OO- 
99-43. 

AmerenUE  has  included  an  expense  in  the  amount  of  $67 1 ,709  for  the  Year  2000 
costs  in  the  third  year  sharing  period.  Staff  recommends  that  the  Year  2000  costs  be 
deferred  until  the  project  is  complete  and  the  prudence  of  UE' s  expenditures  as  well 
as  the  appropriate  method  of  recovery  can  be  determined. 

Regarding  the  threshold  issue  of  whether  the  Commission  can  consider  a 
proposed  adjustment  under  the  Stipulation  and  Agreement  in  Case  No.  EO-95-41 1 , 
Staff  relies  on  paragraph  3.f.viii.,  supra.,  because  the  rates  and  credits  issue  related 
to  the  Year  2000  costs  have  never  been  presented  to  the  Commission  in  a  ratemaking 
proceeding  for  recovery  prior  to  this  proceeding.  AmerenUE  contends  that  the  Year 
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2000  costs  are  computer  maintenance  repair  costs  which  have  been  incurred  for 
decades.  AmerenUE  alleges  that  referring  to  these  costs  as  Year  2000  costs  artificially 
narrows  the  frame  of  reference  on  what  would  otherwise  be  simply  considered 
computer  maintenance  costs.  AmerenUE  stated  that  in  no  way  can  these  Year  2000 
costs  be  considered  a  new  category  of  cost.  AmerenUE  stated  despite  all  the 
attention  the  Year  2000  issue  receives  that  Year  2000  costs  are  simply  part  of  the 
category  of  costs  incurred  in  maintaining  and  repairing  computer  software  programs 
so  that  they  may  perform  the  functions  it  was  originally  intended  to  perform. 

Staff  stated  that  the  EAR?  agreement,  dated  June  1 2, 1 995 ,  could  not  be  structured 
in  advance  to  address  a  cost  that  was  largely  unknown  at  that  time.  Therefore,  Staff 
argues  that  the  Year  2000  costs  should  be  considered  a  "new  costs"  category  under 
the  agreement.  Staff  pointed  out  that  the  Year 2000  costs  are  occurring  under  a  unique 
and  radically  different  set  of  circumstances  from  computer  maintenance  activities 
that  had  occurred  prior  to  the  1995  agreement.  Staff  further  indicated  that  the  Year 
2000  costs  are  not  a  "garden-variety"  maintenance  expense  as  the  Year  2000  costs 
relate  to  concerns  which  exists  nationally  that  there  may  be  large-scale  national 
disruptions  of  electric  power,  telephone  service,  banking  and  other  essential  services 
due  to  the  Y2K  changeover.  Staff  further  points  out  a  number  of  efforts  that 
AmerenUEhas  participated  in  or  prepared  specifically  inresponse  to  the  Y2K  issues. 

Beyond  the  threshold  question.  Staff  asserts  that  Year  2000  costs  constitute 
extraordinary,  nonrecurring  maintenance  expenditures.  For  ratemaking  purposes. 
Staff  indicates  that  nonrecurring  items  like  Year  2000  costs  should  not  be  charged 
to  expense,  as  such  treatment  will  unduly  burden  ratepayers  in  the  year  incurred  if 
rates/credits  reflect  those  costs.  Staff  testified  that  if  such  nonrecurring  items  are 
given  rate  treatment  at  all,  the  cost  should  be  amortized  to  expense  over  a  reasonable 
length  of  time.  Staff  also  indicated  that  it  is  appropriate  for  future  customers  to  share 
in  the  Year  2000  costs  as  they  will  share  in  the  benefits  of  the  project  as  well.  Staff 
stated  that  it  considers  the  Year  2000  costs  to  be  ongoing  because  it  will  occur  in  more 
than  one  period,  nonrecurring  because  after  the  Year  2000  there  should  not  be  any 
further  Y2K  costs,  and  unusual  because  of  the  broad  impact  that  this  issue  may  have 
on  computer  systems  all  over  the  world  even  though  it  should  never  happen  again. 
For  these  reasons.  Staff  defines  the  Year  2000  costs  as  extraordinary. 

Public  Counsel  testified  that  by  expensing  the  Year  2000  costs  for  this  project, 
the  earnings  reported  to  be  shared  between  the  company  and  the  customers  were  less 
than  Public  Counsel  believed  appropriate.  Public  Counsel  concurs  with  Staff  in  its 
recommendation  that  all  costs  associated  with  the  Year  2000  project  should  be 
capitalized  rather  than  expensed  during  the  current  sharing  period. 

The  total  external  costs  for  AmerenUE,  AmerenCIPS ,  and  Ameren  Services  for 
the  Year  2000 project  for  the  third  sharing  period  was  $  1 ,042,700.  No  specific  amount 
was  made  available  for  AmerenUE  Missouri  Electric  because  the  Year  2000  project 
teams  for  AmerenUE  were  not  divided  by  corporation  but  by  function.  Therefore, 
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various  teams'  costs  would  be  allocated  differently  to  AmerenUE,  AmerenCIPS,  and 
Ameren  Services.  According  to  AmerenUE' s  witnesses,  the  company  has  expensed 
the  Year  2000  computer  maintenance  costs  in  accordance  with  the  Federal  Energy 
Regulatory  Commission  Uniform  System  of  Accounts  (FERC  USOA).  AmerenUE 
noted  that  the  operating  expense  instructions  of  the  USOA  state  that  "work 
performed  specifically  for  the  purpose  of  preventing  failure,  restoring  service  ability 
or  maintaining  life  of  plant"  should  be  expensed  as  maintenance  costs.  Therefore, 
AmerenUE  determines  that  the  repair  and  maintenance  costs  incurred  for  correcting 
the  Year  2000  problem  were  done  in  order  to  prevent  the  failure  of  or  restore  systems 
to  their  normal  state.  AmerenUE  noted  that  this  accounting  treatment  has  been  an 
established  accounting  practice  of  the  company  for  years,  and  is  in  accordance  with 
the  generally  accepted  accounting  principles  (GAAP).  In  particular,  AmerenUE 
stated  that  this  accounting  policy  is  in  accordance  with  the  consensus  reached  in 
Emerging  Issues  Task  Force  (EITF)  Issue  No.  96-14,  Accounting  for  the  Costs 
Associated  with  Modifying  Computer  Software  for  the  Year  2000  (EITF  96-14). 

In  EITF  96- 1 4,  the  task  force  reached  a  consensus  that  external  and  internal  costs 
specifically  associated  with  modifying  internal-use  software  for  the  Year 2000  should 
be  charged  to  expense  as  incurred.  AmerenUE  contends  that  the  Year  2000  costs  were 
accounted  for  in  a  consistent  manner  with  previous  accounting  practices,  the  EARP 
agreement  and  the  FERC  USOA.  AmerenUE  also  noted  that  the  American  Institute 
of  Certified  Public  Accountant' s  (AICPA)  Statement  Of  Position  98- 1  (SOP  98-1), 
Accounting  for  the  Cost  of  Computer  Software  Developed  or  Obtained  for  Internal 
Use,  does  not  change  the  conclusions  reached  in  EITF  96-14,  which  requires  that 
external  additional  costs  associated  with  modifying  internal  use  software  currently 
in  use  for  the  Year  2000  shall  be  charged  to  expense  as  incurred.  The  provisions  of 
the  AICPA  Statement  of  Position  98- 1  are  effective  for  the  financial  statements  for 
fiscal  years  beginning  after  December  15, 1998.  SOP  98-1  does  state  that  new  intemal- 
use  software  developed  or  obtained  that  replaces  previously  existing  internal-use 
software  should  be  accounted  for  in  accordance  with  SOP  98-1. 

Staff  agrees  thattheEITFNo.  96- 14  does  call  for  the  expensing  of  Year 2000  costs; 
however.  Staff  notes  that  the  EITF  Abstract  No.  96-14  also  allows  for  the  capitaliza- 
tion of  some  costs.  Staff  also  noted  that  the  USOA  provides  for  the  deferral  of 
extraordinary  costs  and  Staff  believes  that  material  Year  2000  costs  constitute  an 
extraordinary  item.  Staff  noted  in  its  testimony  that  two  other  companies  have 
requested  an  order  from  the  Commission  to  approve  deferral  of  extraordinary  Year 
2000  costs.  The  Conamission  issued  a  deferral  order  to  Laclede  Gas  Company  in  Case 
No.  GR-98-374,  authorizing  treatment  of  Year 2000  costs  as  an  extraordinary  expense. 
In  addition,  the  request  of  Missouri  Gas  Energy  (MGE)  in  Case  No.  GO-99-258  is 
currently  before  the  Commission  wherein  MGE  has  requested  authority  to  defer  Year 
2000  costs,  based  on  the  interpretation  that  Y2K  is  an  extraordinary  event.  Staff 
indicated  its  concern  that  AmerenUE  receive  the  same  rate  treatment  for  these  costs 
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as  other  utilities  and  that  they  not  be  given  a  more  favorable  rate  treatment  through 
AmerenUE' s  interpretation  of  the  EARP  agreement.  Staff  stated  that  it  was  not  aware 
that  the  Commission  had  at  any  time  authorized  a  utility  to  recover  nonrecurring  and 
extraordinary  expenses  through  the  accounting  device  of  immediate  expensing.  Staff 
recommends  that  UE  accumulate  these  costs,  and  at  the  appropriate  time,  when  the 
Year  2000  project  is  complete  and  all  facts  regarding  prudence  are  available,  a 
determination  may  be  made  regarding  how  the  costs  for  this  project  should  be 
recovered.  Staff  believes  this  position  will  allow  the  Commission  to  deal  with  the  rate 
implications  of  this  issue  later  in  accordance  with  the  order  issued  by  the  Commission 
in  Case  No.  00-99-43. 

D.  Other  Computer  Costs 

In  the  third  sharing  period,  UE  has  expensed  the  costs  to  develop  three 
significant  computer  software  systems.  The  three  systems  include  CSS,  a  software 
product  that  replaces  the  existing  consumer  information  system  for  Ameren.  CSS 
involves  the  installation  of  Anderson  Consulting' s  Customer/1  product.  During  the 
third  sharing  period,  AmerenUE  expensed  the  amount  of  $8,823,859  related  to  CSS. 
AmerenUE  also  capitalized  6  percent  of  the  CSS  total  project  costs  of  $22,500,000 
resulting  in  a  capitalized  cost  in  the  third  sharing  period  of  $  1 ,400,000. 

The  second  significant  computer  software  system,  which  UE  has  expensed  in  the 
third  sharing  period,  is  the  EMPRV  system.  EMPRV  is  a  power  plant  management 
program  used  to  support  company  procedures  and  practices  for  the  maintenance  of 
equipment  in  the  power  plant  as  well  as  functions  related  to  the  maintenance  of  that 
equipment.  AmerenUE  has  expensed  $468,763  in  a  third  sharing  period  out  of  the  total 
projectcostof  $4,500,000. 

The  third  significant  computer  software  program  expensed  during  the  third 
sharing  period  is  the  AMRAPS  system,  which  is  a  human  resources  and  payroll  data 
base  known  as  the  Peoplesoft  human  resources  and  payroll  systems. 

Staff  testified  that  the  policy  of  expensing  these  new  software  programs  is 
inappropriate  considering  the  significance  of  the  amounts  expended,  the  enhanced 
capabilities  of  the  new  systems  compared  to  their  predecessors,  and  the  fact  that  the 
systems  are  intended  to  provide  benefits  over  several  future  periods.  Based  upon 
these  points.  Staff  alleges  that  these  expenditures  are  in  fact  assets  to  AmerenUE 
which  should  be  capitalized  and  treated  as  plant  assets  for  ratemakingpurposes.  Staff 
indicated  that  it  relied  on  paragraph  3  .f .  vii.  of  the  Stipulation  and  Agreement  in  Case 
No.  ER-95-4 1 1  which  states 

UE,  Staff,  and  OPC  and  other  signatories  reserve  the  right  to 
bring  issues  which  cannot  be  resolved  by  them,  and  which  are 
related  to  the  operation  and  implementation  of  the  plan,  to  the 
Commission  for  resolution. 
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Because  Staff  believes  that  these  software  programs  should  be  considered  assets, 
it  is  Staff  s  position  that  AmerenUE  is  implementing  the  plan  improperly  by  expensing 
these  assets.  In  addition,  if  these  programs  are  assets,  the  CSS  program  would  not 
be  properly  included  in  the  implementation  of  the  plan  for  the  calculation  of  credit 
sharing  because  it  was  not  "in-service"  during  the  third  sharing  period.  In  support 
of  its  position  that  these  computer  software  programs  are  assets.  Staff  notes  that  the 
AICPA's  Statement  of  Position  98- 1  will  require  these  types  of  computer  programs 
to  be  capitalized  and  amortized  over  some  future  period.  SOP  98- 1  becomes  effective 
for  all  financial  statements  for  fiscal  years  beginning  after  December  15,  1998. 
However,  SOP  98-1  also  stated  "Earlier  application  is  encouraged  in  fiscal  years  for 
which  annual  financial  statements  have  not  been  issued."  SOP  98-1  was  issued 
March  4, 1998,  by  the  Accounting  Standards  Executive  Committee  of  the  AICPA. 
Staff  stated  that  it  mentioned  SOP  98- 1  only  to  inform  the  Commission  that  it  appears 
that  GAAP  are  evolving  in  a  direction  consistent  with  that  advocated  by  the  Staff 
on  this  issue. 

AmerenUE  alleges  that  Staff  has  not  met  its  threshold  burden  to  show  that  the 
Commission  may  even  consider  the  substantive  arguments  offered  by  Staff  on  the 
issue  of  the  expensing  of  these  three  computer  software  program  costs.  AmerenUE 
noted  that  Section  3.f.viii.  of  the  Stipulation  and  Agreement  limits  the  permissible 
adjustments  to  "new  categories  of  costs."  Section  3.f.viii.  of  the  Stipulation  and 
Agreement  indicates  that  the  parties  may  "present  to  the  Conamission  concerns  over 
any  category  of  cost  that  has  been  included  in  UE's  monitoring  results  and  has  not 
been  included  previously  in  any  ratemaking  proceeding."  AmerenUE  stated  that 
Staffs  argument  is  without  merit  because  the  company  began  to  install  these 
programs  during  the  first  and  second  sharing  periods  of  the  E  ARP.  AmerenUE  stated 
that  the  company  expensed  those  costs  as  incurred,  as  reflected  in  the  final  earnings 
reports  for  those  periods  that  were  adopted  by  the  Commission. 

Further,  AmerenUE  testified  that  it  has  historically  expensed  internally-devel- 
oped software  and  information  system  costs.  AmerenUE  stated  that  many  compa- 
nies have  long-standing  policies  to  expense  internally-developed  software  costs  as 
incurred.  AmerenUE' s  witness  cited  a  notation  from  1 985  by  the  Financial  Account- 
ing Standards  Board  (FASB)  in  SEAS  No.  86,  Accounting/or  the  Cost  of  Computer 
Software  to  be  Sold,  Leased,  or  Otherwise  Marketed  and,  which  stated: 
The  Board  considered  broadening  the  scope  of  this 
project  to  include  costs  incurred  for  an  enterprise's  develop- 
ment of  computer  software  for  its  own  use.  After  evaluation,  the 
Board  concluded  that  accounting  for  the  cost  of  software  used 
internally  is  not  currently  a  significant  problem  and,  therefore, 
decided  not  to  broaden  the  scope  for  this  project  nor  add  a 
project  on  internal  use  software  to  its  present  agenda.  The  Board 
recognized  that  the  majority  of  companies  expense  all  costs  of 
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developing  software  for  internal  use,  and  the  Board  was  not 
persuaded  that  this  current  predominant  practice  is  improper. 
(Emphasis  AddedbyAmerenUEwitnessBenjaminA.McKnight) 
Ex.  15,  p.  16,  lines  3-15. 

Staff  questioned  whether  AmerenUE  actually  had  a  specific  written  policy  that 
addressed  the  accounting  policy  for  computer  software  costs.  When  Staff  requested 
information  available  regarding  company  policy  relating  to  the  treatment  of  computer 
related  items  (hardware  and  software)  in  data  request  No.  16,  the  company  responded 
Initial  purchases  and  replacements  are  considered  capital  ex- 
penditures. Purchases  of  software  and  hardware  enhancements 
are  expensed  as  incurred.  The  design,  development,  and  instal- 
lation of  information  systems  software  are  also  expensed  as 
incurred. 

Staff  noted  that  company's  response  to  the  data  request  also  indicated  that  the 
determination  between  capital  and  expense  is  based  upon  the  "property  unit 
catalog."  In  addition,  AmerenUE  supplied  a  copy  of  an  accounting  policy  dated  June 
27, 199 1 ,  which  dealt  solely  with  personal  computer  procedures.  Staff  indicated  that 
all  of  this  information  together  seemed  to  contradict  AmerenUE' s  witnesses' 
assertion  that  all  computer  software  costs  are  expensed  as  incurred.  Staff  noted  that 
the  company's  position  of  expensing  the  software  costs  is  consistent  with  GAAP 
because  prior  to  the  effective  date  of  SOP  98- 1 ,  it  appears  that  accounting  practices 
would  allow  the  company  to  either  expense  or  capitalize  such  software  costs.  As 
noted  earlier  in  the  statement  of  position  98-1,  Schedule  10,  page  10-5,  SOP  98-1 
indicates  the  EASE  encouragement  for  companies  to  begin  capitaUzation  voluntarily 
as  soon  as  possible.  AmerenUE  also  indicated  its  intention  of  adopting  SOP  98- 1  on 
January  1 , 1 999,  resulting  in  the  capitalization  of  qualifying  costs  related  to  internal 
use  software  incurred  after  that  date. 

AmerenUE  indicated  in  its  response  that  the  accounting  treatment  during  the 
third  sharing  period,  to  expenses  incurred  as  computer  software  costs,  is  consistent 
with  the  company's  long  established  accounting  methodology  and  was  in  accor- 
dance with  GAAP  and  the  EARP  Agreement.  AmerenUE  stated  that  since  the 
company's  accounting  for  computer  software  costs  was  in  agreement  with  its 
established  accounting  practices,  which  were  in  accordance  with  GAAP,  a  failure  to 
apply  the  accounting  methodologies  trader  the  EARP  agreement  did  not  occur. 
AmerenUE  asserted  that  its  accounting  policy  for  computer  software  costs  has 
clearly  been  to  expense  those  costs  as  incurred.  AmerenUE  stated  that  these 
expenditures  have  been  addressed  in  several  ratemaking  proceedings,  and  are 
therefore  not  a  new  category  of  cost. 

If  the  threshold  test  is  met,  and  the  Commission  determines  that  this  issue  is  one 
which  revolves  around  the  appropriate  implementation  of  the  plan,  then  the  Connmis- 
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sion  will  need  to  consider  Staff  s  claim  that  these  computer  software  programs,  CS  S, 
EMPRV  and  AMRAPS,  are  assets  which  should  be  capitalized  and  amortized  at  the 
time  that  they  have  become  used  and  useful.  The  Staff  asserted  that  because  the  CSS 
project  was  not  an  asset  in  service  during  the  third  sharing  period,  these  costs  should 
not  be  reflected  at  all  in  the  third  sharing  period  results.  AmerenUE  confirmed  that 
the  CSS  system  was  not  in  service  until  December  1998.  Staff  further  recommended 
that  the  computer  hardware  and  software  costs  related  to  EMPRV  and  AMRAPS  be 
depreciated  at  the  rate  of  1 0% ,  citing  other  recent  cases  where  computer  software  and 
hardware  assets  were  authorized  to  use  a  1 0%  depreciation  rate.  Public  Counsel  also 
opposes  the  expensing  of  costs  associated  with  the  CSS,  EMPRV  and  AMRAPS 
computer  software  programs. 

Public  Counsel  stated  that  it  beUeves  that  the  costs  incurred  by  the  company  to 
develop  these  computer  systems  should  be  capitalized  and  amortized  over  a  period 
representative  of  the  useful  or  service  life  of  the  system.  Public  Counsel  also  stated 
that  the  CSS  software  project  was  not  used  and  usefulness  in  the  provision  of  service 
to  ratepayers  during  the  third  year  sharing  period.  Public  Counsel  stated  that  it  is 
reasonable  to  believe  that  the  company's  computer  software  projects  will  provide 
benefits  to  customers  and  shareholders  for  many  years  beyond  the  third  sharing  year 
of  the  first  EARP  agreement.  Public  Counsel  stated  that  it  believes  that,  for  regulatory 
purposes,  it  is  appropriate  for  AmerenUE  to  capitalize  costs  incurred  in  the  third 
sharing  year  and  amortize  them  over  the  expectedUves  of  the  systems.  PubUc  Counsel 
noted  that  while  it  may  not  be  possible  to  match  exactly  the  cost  of  the  systems  with 
the  revenues  achieved  via  the  benefits  the  system  provides  the  company,  the 
accounting  matching  principle  does  require  that  an  attempt  to  match  the  costs  with 
the  revenues  should  be  made .  Public  Counsel  noted  that  the  es  sence  of  the  matching 
principle  is  that  as  revenues  are  earned,  certain  assets  are  consumed  or  sold  and 
services  are  used.  The  cost  of  those  assets  and  services  used  should  be  recognized 
and  reported  in  the  period  during  which  the  related  revenue  is  recognized.  If  the  cost 
incurred  provides  future  benefits,  they  should  be  recorded  as  an  asset.  Public 
Counsel  stated  that  amortization  of  the  capitalized  costs,  if  allowed,  would  permit  the 
company  to  recover  all  undisputed  expenditures  incurred.  Based  upon  experience 
in  the  recent  MGE  case.  Case  No.  GR-98- 140,  Public  Counselindicatedthatitbelieves 
that  the  new  CSS  system  is  Ukely  to  have  an  effective  life  of  ten  years  or  more.  Public 
Counsel  also  stated  that  it  is  reasonable  to  assume  that  the  new  EMPRV  power  plant 
maintenance  system  and  the  new  AMRAPS  human  resource  system  will  last  at  least 
ten  years  as  well.  AmerenUE  disagrees  with  PubUc  Counsel  regarding  the  ten-year 
effective  life  for  the  computer  software  systems.  AmerenUE  stated  that  given  the 
rapid  changes  in  technology  and  the  significant  ongoing  maintenance  requirement 
of  software  systems,  that  the  intangible  asset  of  software  systems  could  not  last  for 
ten  years.  AmerenUE  stated  that  a  more  appropriate  Ufe  for  the  computer  software 
systems  would  be  a  maximum  of  five  years. 
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E.  Merger  &  Acquisition  Costs 

In  the  Stipulation  and  Agreement  entered  into  and  approved  by  the  Commission 
on  February  21,1 997,  in  Case  No.  EM-96- 149,  the  parties  agreed  to  the  accounting 
treatment  of  transaction  and  transition  costs  resulting  from  the  merger  approved  by 
the  Commission  in  Case  No.  EM-96- 149  in  the  Final  Earnings  Report  for  each  year  in 
the  EAR?  following  the  merger.  The  Stipulation  and  Agreement  stated 
Actual  prudent  and  reasonable  merger  transaction  and  transi- 
tion costs  (estimated  to  be  $7 1 .5  million,  which  reflects  the  total 
Ameren  Corporation  ("Ameren")  estimated  merger  cost  pre- 
sented to  the  Commission  Staff  ("Staff)  and  Office  of  the  Public 
Counsel  ("OPC")  in  theUE/CIPSCO,  Inc.  Merger  Implementa- 
tion Plan,  less  executive  severance  pay  of  $1.6  million,  but 
including  costs  incurred  in  1995)  shall  be  amortized  over  ten 
years  beginning  the  date  the  merger  closes.  The  annual  amor- 
tization of  merger  transaction  and  transition  costs  will  be  the 
lesser  of:  (1)  the  Missouri  jurisdictional  portion  of  the  total 
Ameren  amount  of  $7 .2  million;  or  (2)  the  Missouri  jurisdictional 
portion  of  the  total  Ameren  unamortized  amount  of  actual  merger 
transaction  and  transition  costs  incurred  to  date.  No  rate  base 
treatment  of  the  unamortized  costs  will  be  included  in  the 
determination  of  rate  base  for  any  regulatory  purposes  in 
Missouri.  (Emphasis  added.) 
The  issue  here  involves  the  appropriate  interpretation  and  calculation  of  the  actual 
merger  transaction  and  transition  costs  incurred  to  date.  Section  3.f.vii.  permits  the 
parties  "to  bring  issues  which  cannot  be  resolved  by  them,  and  which  are  related  to 
the  operation  or  implementation  of  the  plan,  to  the  Commission  for  resolution. 
Examples  include  disagreements  as  to  the  mechanics  of  calculating  the  monitoring 
report..." 

Both  Staff  and  Public  Counsel  testified  that  the  annual  amortization  under  Section 
4  of  the  Stipulation  and  Agreement  in  Case  No.  EM-96- 149  should  be  the  lesser  of 
the  $7.2  million  or  the  ten-year  annual  amortization  of  the  actual  costs  incurred  to  date. 
Both  Staff  and  Public  Counsel  recited  the  calculations  based  on  the  company's 
responses  to  Staff's  Data  Request  Nos.  23  and  55.  The  actual  transaction  costs 
reported  as  of  June  30, 1998,  are  $25,620,950,  and  the  revised  estimate  of  the  actual 
transition  costs  is  $41,000,000.  Therefore,  the  total  transaction  and  transition  costs 
equal  $66,620,950.  The  Missouri  electric  portion  of  this  total  transaction  and 
transition  cost  is  figured  by  multiplying  the  total  amount  times  the  allocation  factor 
provided  by  AmerenUE  in  Staff  data  request  response  No.  3 1  (86. 1 3  percent)  for  the 
12  months  ended  June  30,  1997.  The  resulting  amount  was  then  divided  by  the  ten 
years  over  which  the  actual  prudent  and  reasonable  merger  transaction  and  transition 
costs  were  to  be  amortized  which  resulted  in  the  amount  of  $5 , 73 8 ,062 .  The  Missouri 
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jurisdictional  portion  of  the  total  Ameren  amount  of  the  estimated  $7.2  million,  as 
multiplied  by  the  allocation  factor  equals  $6,201,307.  The  annual  amortization  of 
merger  transaction  and  transition  costs  will  be  the  lesser  of:  (1)  $6,201,307;  or  (2) 
$5,738,062. 

The  merger  was  consummated  on  J  anuary  1 , 1 99 8 ,  and  therefore  only  six  months 
of  the  annual  amortization  was  reflected  in  the  final  earnings  report  during  the  third 
sharing  period.  Staff  and  Public  Counsel  also  prorated  their  recommended  adjust- 
ment to  include  only  six  months  of  the  amortized  amount  to  be  included  in  the  earnings 
report  for  the  third  sharing  year  of  the  EARP  agreement.  Staff  and  PubUc  Counsel 
proposed  the  appropriate  amount  to  be  included  in  the  earnings  report  to  be 
approximately  $2, 869,03 1 .  AmerenUE  had  included  the  amount  of  $3 , 1 00,656  in  its 
proposed  earnings  report  for  the  third  year  of  the  EARP.  Staff  and  PubUc  Counsel 
allege  that  AmerenUEhas  overstated  its  expenses  by  approximately  $23 1 ,623.  Staff 
and  Public  Counsel  proposed  adjusting  the  $7.2  million  estimate  to  reflect  a  more 
accurate  estimate  of  prudent  and  reasonable  merger  transaction  and  transition  costs 
as  of  June  30, 1998,  and  amortizes  that  amount  overthe  agreed-upon  ten-year  period. 

AmerenUE  alleges  that  Staff  and  Public  Counsel  are  inserting  words  into  the 
paragraphto  change  the  meaning  of  theagreementin  Case  No.EM-96-149.  AmerenUE 
contends  that  Staff  and  Public  Counsel  are  dividing  the  actual  transaction  and 
transition  costs  by  ten  (years).  AmerenUE  stated  that  the  Missouri  jurisdictional 
portion  of  the  total  Ameren  amount  of  $7 .2  milUon  approximates  $6.2  milUon  annually, 
while  the  Missouri  jurisdictional  portion  of  the  total  Ameren  unamortized  amount  of 
actual  merger  transaction  and  transition  costs  included  as  of  June  30,  1998,  was 
approximately  $44.0  milUon.  AmerenUE  then  contends  that  the  annual  amortization 
of  the  merger  transaction  and  transition  costs  would  be  the  lesser  of:  (1 )  $6.2  million; 
or  (2)  $44.0  million.  Because  AmerenUE  finds  that  $6.2  million  is  less  than  $44.0  million, 
the  company  used  the  annual  $6.2  million  dollar  figure  for  its  merger  costs  amortiza- 
tion in  its  final  earnings  report  for  the  third  sharing  year  period.  Because  the  merger 
was  consummated  January  1,  1998,  only  six  months  of  the  annual  $6.2  million 
amortization  was  reflected  in  the  final  earnings  report  during  the  third  sharing  period, 
or$3.1  million. 

F.  DecoimnissioningFundDeposits 

Pursuant  to  an  order  of  the  Conomission  issued  in  Case  No.  EO-85- 17  and  Case 
No .  ER- 85 - 1 60,  AmerenUE  makes  deposits  into  the  Nuclear  Decommissioning  Trust 
Fund  and  such  funds  are  to  be  utilized  to  retire  and  clean  up  the  Callaway  Nuclear 
Plant  and  Site  at  the  end  of  its  useful  operating  Ufe.  On  page  1 1 1  of  the  Report  and 
Order  issued  by  the  Connmission  in  Case  No.  EO-85-17  and  Case  No.ER-85-160,  the 
Commission  states: 

The  Commission  believes  UE  should  make  payments  to  the  fund 
in  accordance  with  IRS  regulations  and  does  not  oppose  the  use 
of  the  funds  by  UE  between  each  payment  if  IRS  regulations 
permit. 
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The  Internal  Revenue  Code  (IRC)  did  not  permit  AmerenUE  to  make  quarterly 
deposits  to  the  decommissioning  trust  fund  for  the  quarterly  deposits  due  in  March 
1997,  June  1 997,  September  1 997,  and  December  1 997  until  AmerenUE  received  an 
order  from  the  Commission.  AmerenUE  requested  an  order  from  the  Commission  with 
a  finding  that  the  level  of  decommissioning  expense  as  supported  in  the  latest 
decommissioning  cost  study  was  included  inrates  as  required  by  the  IRC.  AmerenUE 
made  the  required  deposits  on  March  1 1 , 1998,  after  the  Commission  issued  its  order. 
AmerenUE  still  had  the  funds  collected  in  rates  for  the  quarterly  deposits  available 
to  them  for  most  of  the  third  sharing  period  and  was,  in  effect,  earning  on  all  these 
funds  in  the  third  sharing  period.  Staff  is  recommending  that  the  "allowance  for  funds 
used  during  construction"  (AFUDC)  rate  should  be  used  to  calculate  the  value  to 
AmerenUE  associated  with  having  the  use  of  the  decommissioning  funds  in  question 
from  the  dates  the  payments  were  due  through  March  of  1998  when  four  payments 
were  made  for  the  quarterly  deposits  due  March  1997,  June  1997,  September  1997,  and 
December  1997. 

In  regard  to  the  threshold  question,  Staff  stated  that  it  did  not  contemplate  that 
the  situation  would  arise  where  the  company  would  not  be  able  to  make  contributions 
to  the  decommissioning  trust  fund  in  a  timely  manner  nor  had  the  situation  previously 
arisen  orrequired  Commission  determination.  As  aresult.  Staff  testified  that  this  item 
had  never  been  addressed  in  any  previous  ratemaking  proceeding.  Staff  indicated 
that  it  believes  that  this  matter  could  be  addressed  by  the  Commission  under 
paragraphs  3. f.vii.  and  3.f.viii.ofthe  Stipulation  and  Agreementapproved  in  Case  No. 
ER-95-41 1 .  Section  3. f.vii.  of  the  Stipulation  and  Agreement  permits  the  parties  to 
bring  issues  which  cannot  be  resolved  by  them  and  which  are  related  to  the  operation 
or  implementation  of  the  plan  to  the  Commission  for  resolution.  AmerenUE  stated 
that  the  company's  treatment  of  decommissioning  trust  fund  deposits  in  its  final 
earnings  report  for  the  third  sharing  period  is  in  accordance  with  the  specific 
provisions  of  the  EAR?  agreement  and  that  these  costs  are  not  a  new  category  of 
costs  that  have  not  been  included  previously  in  any  ratemaking  proceeding. 

Staff  stated  that  by  not  making  the  four  quarterly  deposits  in  1997  until  March 
of  1998,  the  company  received  a  cash  working  capital  benefit  arising  from  the  fact  that 
AmerenUE  had  use  of  the  decommissioning  funds  during  the  third  sharing  period 
prior  to  making  up  the  catch-up  deposit.  Staff  believes  that  an  adjustment  should  be 
made  in  the  third  sharing  period  using  the  AFUDC  rate  to  calculate  the  value 
AmerenUE  received  associated  with  the  use  of  the  decommissioning  funds  in 
question.  Staff  recommended  reduction  of  expense  by  $287,139  to  represent  the 
benefit  realized  by  the  company  for  having  use  of  the  1997  decommissioning  trust 
funds  prior  to  the  catch-up  deposit  in  March  1998.  Public  Counsel  stated  that  the 
funds  deposited  in  the  decommissioning  fund  are  not  to  be  used  as  a  source  of  capital 
for  the  daily  ongoing  operations  of  the  company  and  are  not  considered  to  be 
operating  revenues  or  operating  expenses  of  the  current  period.  Under  no  circum- 
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stances  should  the  funds,  nor  interest  earned  on  the  funds,  be  considered  as  a  source 
of  current  operating  capital.  Public  Counsel  proposes  an  adjustment  which  imputes 
interest  revenue  to  the  company  for  the  decommissioning  funds  it  had  in  its 
possession  from  March  1997  to  March  1998.  Public  Counsel  stated  that  the  funds 
and  earnings  are  not  a  cash  working  capital  item  but  rather  should  be  classified  as 
"other  income  and  deductions"  which  include  the  booking  of  revenues  associated 
with  non-operating  accounts.  Public  Counsel  cited  USOA  Account  No.  419  as  an 
example  for  the  booking  of  the  interest  revenues  AmerenUE  eamed  while  holding  the 
decommissioning  funds.  USOA  Account  No.  419  -  Interest  and  Dividend  Income 
is  defined  as 

This  account  shall  include  interest  revenues  on  securities, 
loans,  notes,  advances,  special  deposits,  tax  refunds  and  all 
other  interest-bearing  assets,  and  dividends  on  stocks  of  other 
companies  whether  the  securities  on  the  interest  and  dividends 
are  received  are  carried  as  investments  are  included  to  sinking 
or  other  special  bond  accounts.  (Emphasis  added  by  Public 
Counsel) 

Public  Counsel  stated  that  the  decommissioning  fund  deposits,  if  they  had  been  made 
on  time,  would  have  eamed  approximately  9.25  percent  annually.  AmerenUE  stated 
in  its  Securities  and  Exchange  Commission  lOK  report  for  the  fiscal  year  ended 
December  3 1 , 1997,  that  "fund  earnings  are  expected  to  average  9.25  percent  annually 
through  the  date  of  decommissioning."  Based  on  the  annual  return  of  9.25  percent. 
Public  Counsel  calculated  that  the  return  that  would  have  been  earned  on  the  late 
deposits  had  they  been  paid  on  time  is  approximately  $300,398. 

In  addition  to  the  interest  for  late  decommissioning  fund  payments  proposed  by 
Staff,  Public  Counsel  proposed  an  additional  adjustment  for  the  eamings  on  one  more 
late  payment.  Public  Counsel  alleged  that  the  March  1998  quarterly  decommissioning 
fund  payment  was  due  to  be  deposited  on  or  about  April  25,  1998.  Further,  Public 
Counsel  stated  that  the  March  1 998  payment  did  not  occur  until  May  27, 1 998 ,  which 
was  32  days  late.  For  this  reason.  Public  Counsel  calculated  and  included  the  interest 
eamings  on  this  late  payment  in  its  proposed  adjustment  amount. 

AmerenUE  stated  that  the  Commission  had  specifically  addressed  this  issue  and 
did  not  oppose  the  company  using  decommissioning  funds  between  each  payment 
and  date.  AmerenUE  stated  that  the  delay  in  payment  was  required  by  the  IRC  and 
that  the  company  was  not  allowed  to  make  payments  to  the  decommissioning  trust 
fund  until  the  Commission  issued  its  order.  AmerenUE  concluded  that  based  on  the 
fact  that  the  company  was  complying  with  the  specific  terms  of  the  EARP  agreement, 
was  in  compliance  with  previous  Commission  orders  and  IRS  regulations,  amanipu- 
lation  of  earnings  did  not  occur  in  this  area. 

AmerenUE  pointed  out  that  Staff's  calculation  of  the  proposed  adjustment  is 
flawed  because,  in  addition  to  the  EARP  agreement  addressing  the  level  of  cash 
working  capital,  cash  working  capital  items  are  factored  into  the  rate  base  calculation 
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for  the  final  earnings  report,  and  not  these  adjustments  directly  reducing  expenses. 
Secondly,  Staff  uses  the  AFUDC  rate  to  calculate  its  adjustment  which  ranges  from 
8  to  10  percent  during  the  third  sharing  period.  To  the  extent  that  the  company  was 
able  to  realize  any  benefits  from  the  excess  funds  it  had  during  the  third  sharing  period, 
it  would  only  realize  a  benefit  from  the  use  of  those  funds  at  its  weighted  average 
short-term  borrowing  rate,  which  ranged  between  5  percent  and  6  percent  during  the 
third  sharing  period.  Finally,  AmerenUE  noted  that  Staff's  calculation  of  the 
proposed  decommissioning  trust  fund  adjustment  includes  imputed  interest  earned 
on  funds  associated  with  deposits  which  were  to  be  made  during  the  second  sharing 
period  (March  1997  andJune  1997).  It  is  AmerenUE' s  position  that  once  the  second 
sharing  period  credits  were  settled.  Staff  relinquished  its  right  to  propose  adjust- 
ments on  these  items  during  the  third  sharing  period.  AmerenUE  recommended  that 
if  one  would  accept  the  proposed  adjustment  under  the  terms  of  the  agreement,  the 
adjustment  should  be  a  rate  base  adjustment  in  the  final  earnings  report  which  would 
amount  to  an  increase  in  the  company's  earnings  under  the  sharing  plan  of 
approximately  $177,000  in  the  final  earnings  report  for  the  third  sharing  period. 
Regarding  Public  Counsel' s  recommendation,  AmerenUE  testified  that  it  is  inappro- 
priate to  impute  earnings  on  excess  funds  for  deposits  related  to  the  second  sharing 
period. 

In  surrebuttal  testimony  regarding  the  interest  rates  calculated  for  the  purpose 
of  the  adjustment  proposed  by  Staff,  Staff  testified  that  only  the  rates  for  interest 
applicable  to  the  months  of  July  1997  through  March  1998  were  calculated  for 
purposes  of  this  adjustment.  The  third  sharing  period  began  July  1 997  and  for  those 
funds  still  due  owing  interest  was  calculated  for  the  period  beginning  July  1997 
through  March  1998  for  all  four  quarterly  deposits  pending. 

G.  Injuries  &  Damages 

During  the  first  two  sharing  periods,  AmerenUE  incurred  approximately  $5 ,950,000 
and  $6,670,000  in  injuries  and  damages  expense,  respectively.  In  the  third  sharing 
period,  the  expense  for  injuries  and  damages  increased  dramatically  to  $20,270,000. 
In  response  to  Staff's  request  for  an  explanation  of  the  dramatic  increase  to  the 
injuries  and  damages  expense  amount,  AmerenUE  explains  that  an  exceptionally  high 
number  of  large  claims  had  been  settled  during  the  third  sharing  year  period  and  that 
because  of  this  increasing  trend  in  litigation,  the  reserve  balance  was  increased  to 
offset  possible  future  claim  payments .  Staff  stated  that  it  beUeves  that  the  proposed 
adjustment  may  be  made  under  the  Stipulation  and  Agreement  in  Case  No.  ER-95- 
41 1  based  on  Section  S.f.vii: 

UE,  Staff,  OPC  and  other  signatories  reserve  the  right  to  bring 
issues  which  cannot  be  resolved  by  them,  and  which  are  related 
to  the  operation  or  implementation  of  the  plan,  to  the  Commis- 
sion for  resolution.  Examples  include  disagreements  as  to  the 
mechanics  of  calculating  the  monitoring  report,  alleged  viola- 
tions of  the  Stipulation  and  Agreement,  alleged  manipulations 
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of  earnings  results,  or  request  for  information  not  previously 
maintained  by  UE.  An  allegation  of  manipulation  could  include 
significant  variations  in  the  level  of  expenses  associated  with 
any  category  of  costs,  where  no  reasonable  explanation  has 
been  provided. 

Staff  stated  that  it  believes  that  it  would  be  inappropriate  to  reflect  both  the 
unusually  high  injuries  and  damages  claims  paid  by  or  assessed  against  UE  in  the 
third  sharing  period  and  an  increase  in  the  additional  accrual  which  brings  the  reserve 
to  its  highest  level  ever.  Staff  testified  that  the  company  had  not  provided  a 
reasonable  explanation  for  the  increase  to  injuries  and  damages  expense  in  the  third 
sharing  period. 

AmerenUE  stated  that  the  company '  s  accounting  policy  for  injuries  and  damages 
expenses  incurred  in  the  third  sharing  period  is  consistent  with  the  company's 
established  accounting  practice,  which  is  in  accordance  with  GAAP.  AmerenUE 
noted  that  the  injuries  and  damages  expenses  are  recurring  expenses  that  the 
company  has  encountered  during  the  course  of  its  business  for  decades,  and 
therefore  the  injuries  and  damages  expense  is  not  a  new  category  of  costs  but  have 
not  been  addressed  in  previous  ratemaking  proceedings.  AmerenUE  noted  that  Staff 
is  proposing  an  adjustment  that  is  inconsistent  with  the  EARP  agreement.  AmerenUE 
pointed  out  that  the  reconcihation  procedure  to  the  EARP  agreement  specifically 
provides  that  certain  costs  were  to  be  normalized  while  others  were  not. 

Staff  cited  Section  3  .f  .vii.  of  the  EARP  Stipulation  and  Agreement  from  Case  No. 
ER-95-4 1 1  as  that  section  which  it  proposes  gives  the  Commission  authority  to  make 
adjustments  to  the  final  earnings  report  in  the  third  sharing  year  under  the  EARP  plan. 
The  relevant  sentence  in  that  section  which  the  Staff  appears  to  be  relying  on  states 
"An  allegation  of  manipulation  could  include  significant  variations  in  the  level  of 
expenses  associated  with  any  category  of  costs,  where  no  reasonable  explanation 
has  been  provided." 

The  Commission  was  asked  to  address  the  definition  of  the  term  "manipulation" 
as  it  was  used  in  paragraph  3  .f  .vi.  of  the  Stipulation  and  Agreement  approved  by  the 
Commission  in  Case  No.  ER-95-41 1  by  AmerenUE  in  its  Request  for  Commission 
Guidance  filed  on  November  23,  1998.  On  March  18,  1999,  after  reviewing  the 
pleadings  filed  by  all  the  parties,  the  Commission  issued  its  order  which  noted  that 
Staff  and  Public  Counsel  had  requested  review  of  certain  issues  and  that  they  were 
"proceeding  before  the  Commission  pursuant  to  paragraphs  3. f. vii.,  3.f.viii.,  3.f.ix., 
and  3  .f  .X.  of  the  Stipulation  and  Agreement  approved  by  the  Commission  in  Case  No. 
ER-95-41  l,notparagraph3.f.vi."  InitsorderissuedMarchl8, 1999,  the  Commission 
found  that 

If  a  party  wished  to  proceed  pursuant  to  Section  3.f  vi.,  the 
signatory  parties  including  Staff  and  Public  Counsel  could  file 
a  formal  complaint.  While  the  Staff  and  Public  Counsel  have 
indicated  a  need  for  the  Commission  to  resolve  disputes  under 
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the  Stipulation  and  Agreement  Section  3.f.vii.,  no  party  has  filed 
a  formal  complaint.  Therefore,  the  Commission  finds  that  this 
issue  of  the  definition  of  the  term  "manipulation"  is  moot  and 
needs  not  be  addressed  further  by  the  Commission. 
Section  3. f.vi.  of  theStipulationandAgreementapprovedinCaseNo.  ER-95-41 1 
states 

If  Staff,  OPC  or  other,  [sic]  signatories  find  evidence  that 
operating  results  have  been  manipulated  to  reduce  amounts  to 
be  shared  with  customers  or  to  represent  actual  earnings  or 
expenses.  Staff,  OPC  or  other  signatories  may  file  a  complaint. . 

Section  3. f.vi.  uses  the  term  "manipulated"  in  connection  with  the  phrases  "to 
reduce  amounts  to  be  shared  with  customers"  or  "to  misrepresent  actual  earnings 
or  expenses."  This  paragraph  seems  to  address  a  specific  conduct  that  involves  the 
act  of  manipulation. 

In  Section  3. f.vii.,  examples  are  provided  of  "issues  which  cannot  be  resolved  by 
them,  and  which  are  related  to  the  operation  or  implementation  of  the  plan."  These 
examples  include  but  are  not  limited  to  "alleged  manipulations  of  earnings  results ." 
In  addition,  this  section  goes  on  to  further  define  manipulation  in  the  statement  "an 
allegation  of  manipulation  could  include  significant  variations  in  the  level  of 
expenses  associated  with  any  category  of  costs,  where  no  reasonable  explanation 
has  been  provided."  This  is  not  a  definition  that  is  included  in  Section  3  .f.vi.  of  the 
Stipulation  and  Agreement  in  Case  No.  ER-95-41 1 .  In  addition,  Section  3  .f.vii.  sets 
forth  a  different  procedural  mechanism  than  that  which  is  identified  in  Section  3  .f.vi. 

Section  3.f.vii.  states  "The  Commission  will  determine  in  the  first  instance 
whether  a  question  of  manipulation  exists  and  whether  the  question  should  be  heard 
by  it."  However,  the  parties  do  not  refer  in  Section  3. f.vii.  back  to  the  complaint 
process,  which  is  set  up  in  Section  3. f.vi.  The  organization  of  this  Stipulation  and 
Agreement  may  lead  one  to  believe  that  these  are  two  separate  procedures.  While 
it  was  not  the  Commission's  intention  to  preclude  Staff  or  Public  Counsel  from 
proposing  an  adjustment  under  Section  3.f.vii.  in  its  March  18, 1999,  Order,  there  is 
some  question  as  to  whether  an  allegation  of  manipulation  as  defined  under  Section 
3. f.vii.  must  be  filed  as  a  complaint  pursuant  to  the  process  set  forth  in  Section  3. f.vi. 
If  the  filing  of  a  complaint  were  required,  it  would  seem  to  make  the  last  sentence  in 
Section  3  .f.vii.  unnecessary.  That  sentence  reads  "The  Commission  will  determine 
in  the  first  instance  whether  a  question  of  manipulation  exists  and  whether  the 
question  should  be  heard  by  it." 

If  one  were  applying  the  last  sentence  of  Section  3. f.vii.  to  the  adjustment 
proposed  by  Staff  to  the  injuries  and  damages  expense,  the  Commission  would  first 
be  required  to  determine  whether  a  question  of  manipulation  exists.  According  to 
Section  3  .f.vii. ,  an  allegation  of  manipulation  could  include  significant  variations  in 
the  level  of  expenses  associated  with  any  category  of  costs,  where  no  reasonable 
explanation  has  been  provided.  Certainly,  the  allegation  made  by  Staff  is  patterned 
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on  the  inclusive  statement  set  forth  in  Section  S.f.vii.  of  the  EAR?  Stipulation  and 
Agreement. 

Staff  has  alleged  that  there  has  been  a  significant  variation  in  the  level  of  expenses 
associated  with  injuries  and  damages.  AmerenUE  noted  that  it  is  required  under 
GAAP  to  recognize  liabilities  for  lost  contingencies  that  are  "probable"  and  "reason- 
ably estimable."  AmerenUE  stated  that  the  company' s  injuries  and  damages  reserve 
represents  management's  best  estimate  of  the  ultimate  amount  necessary  to  settle 
all  claims  or  damages  that  arise  from  events  that  occur  prior  to  the  balance  sheet  date. 
AmerenUE  explained  that  the  injuries  and  damages  reserve  amounts  were  determined 
by  examining  the  actual  expenses  for  the  period  and  the  estimated  amount  necessary 
to  settle  current  claims .  AmerenUE  noted  that  for  the  fiscal  year  1 995 ,  the  inj  uries  and 
damages  expense  was  $11,1 00,000,  and  that  the  following  year,  fiscal  year  1 996,  the 
injuries  and  damages  expense  dropped  to  $5,950,000.  AmerenUE  noted  that  such 
fluctuations  in  expense  amounts  is  natural  and  that  the  same  accounting  procedure 
is  applied  when  the  expense  amounts  decrease  as  when  they  increase. 
H.  Interest 

After  three  years  under  this  EARP,  it  is  noted  that  credits  were  due  to  be  shared 
with  the  customers.  One  of  the  majorfailures  of  this  EARPis  that  significant  time  was 
required  for  litigation  of  the  issue  of  whether  or  not  Staff  or  Public  Counsel  could  even 
ask  the  Commission  to  review  issues  that  caused  Staff  or  Pubhc  Counsel  significant 
concern.  While  the  parties  argued  their  issues  to  the  Connmission,  AmerenUE  chose 
to  hold  all  uncontested  funds  subject  to  credit  sharing  as  leverage.  The  EARP  should 
have  a  provision  that  deals  with  the  distribution  of  uncontested  funds.  There  are  no 
provisions  for  the  accrual  of  interest  and  the  intervenor  who  proposed  the  assess- 
ment of  interest  cited  no  authority  that  would  permit  the  Commission  to  do  so. 
rv.  Findings  of  Fact 

The  Missouri  Public  Service  Commission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 
The  Commission  has  reviewed  and  considered  all  of  the  evidence  and  arguments 
presented  by  the  various  parties  and  intervenors.  Because  of  the  volume  of  material 
presented  to  the  Commission,  some  evidence  and  positions  on  certain  issues  may 
not  be  addressed  by  the  Commission.  The  failure  of  the  Commission  to  mention  a 
piece  of  evidence  or  the  position  of  a  party  indicates  that,  while  the  evidence  or 
position  was  considered,  it  was  not  found  to  be  necessary  to  the  resolution  of  the 
issue. 

Stipulation  and  Agreement 

1.  The  Connmission  finds  that  the  Commission  should  consider  each  pro- 
posed adjustment  in  dispute  individually  to  determine  if  the  adjustment  is 
permissible  under  the  terms  of  the  Stipulation  and  Agreement,  and  if  the  pro- 
posed adjustment  is  permissible,  the  Conomission  shall  consider  the  proposed 
adjustment  substantively. 
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Territorial  Agreements 

2.  The  Commission  finds  that  Sections  3.f.vii.  and3.f.viii.  of  the  Stipulation  and 
Agreement  in  Case  No.  ER-95-41 1  permit  the  Commission  to  consider  the  Staffs 
proposed  adjustments  regarding  the  territorial  agreements  in  Case  Nos.  EO-95-400, 
EA-95-416  andEM-96-6  andin  Case  Nos.  EO-97-6,  EA-97-55  and  EM-97-6 1 ,  because 
Staff  reserved  the  right  to  bring  issues  which  are  related  to  the  operation  or 
implementation  of  the  EAR?  to  the  Commission  for  resolution  and  these  are  a  new 
category  of  costs  which  have  not  been  included  previously  in  any  ratemaking 
proceeding. 

3 .  The  Commission  finds  that,  in  Case  Nos.  EO-95-400,  EA-95-4 16  aiidEM-96-6, 
the  Commission  approved  the  territorial  agreements  pursuant  to  Section  394.312, 
RSMo  (1994),  but  that  the  Commission  made  no  rate  determination  regarding  net 
revenues  associated  with  this  territorial  agreement. 

4.  The  Commission  finds  that,  in  Case  Nos.  EO-97-6,  EA-97-55  and  EM-97-6 1 ,  the 
Commission  approved  the  territorial  agreements  pursuant  to  Section  394.3 12,  RSMo 
(1 994),  but  that  the  Commission  made  no  rate  determination  regarding  net  revenues 
associated  with  this  territorial  agreement. 

5.  TheCommissionfindsthat,inCaseNos.EO-97-6,EA-97-55andEM-97-61, 
the  Conmiission  approved  the  stipulation  and  agreement  entered  into  by  the  parties 
wherein  AmerenUE  specifically  agreed  that  Staff  has  the  right  to  re-examine  the 
financial  impacts  of  the  territorial  agreement  as  part  of  the  annual  sharing  credits  for 
UE' s  current  EARP  approved  by  the  Commission  on  July  21 , 1995  and  that  adjust- 
ments to  book  eamings,  based  on  more  current  data,  could  be  proposed  at  that  time, 
if  necessary.  The  Commission  also  finds  that  even  though  there  was  no  similar 
express  order  concerning  Black  River  territorial  agreements  in  Case  No.  EO-95-400, 
based  upon  Section  3.f.viii.,  the  Commission  can  make  this  adjustment  for  both 
territorial  agreements . 

6.  The  Commission  finds  that  in  Case  Nos.  EO-95-400,  EA-95-4 16  and  EM-96- 
6,  AmerenUE  had  initially  experienced  a  loss  of  nearly  6,000, 000 kWh  of  load  and  the 
loss  of  more  than  $400,000  in  revenues  as  a  result  of  the  exchange  of  territory. 

7.  TheCommissionfindsthat,inCaseNos.EO-97-6,EA-97-55andEM-97-61, 
the  territorial  exchange  between  AmerenUE  and  Macon  Cooperative  resulted  in  a  net 
loss  of  approximately  2,200  customers  for  AmerenUE  and  that  the  territorial  exchange 
was  expected  to  result  in  the  loss  of  approximately  $2,000,000  in  revenues  by 
AmerenUE. 

8.  The  Commission  finds  that  since  there  had  been  no  substantial  change  or 
customer  growth  in  the  specific  customer  areas  included  in  the  territorial  exchanges 
approved  by  the  Commission  in  Case  Nos.  EO-95-400,  EA-95-416  andEM-96-6  and 
in  Case  Nos.  EO-97-6,  EA-97-55  and  EM-97-6 1,  adjustments  for  the  short-term  loss 
should  be  made  as  proposed  by  Staff  to  avoid  a  detriment  to  the  ratepayers  in  the 
credit  sharing  and  rate  reduction  as  a  result  of  the  Commission's  approval  of  the 
territorial  agreements . 
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Year  2000  (Y2K)  Costs 

9.  The  Commission  finds  that  Year  2000  (Y2K)  costs  have  never  been  presented  to 
the  Commission  in  a  ratemaking  proceeding  for  recovery  by  AmerenUE  prior  to  this 
proceeding,  andmay  be  considered  by  the  Commission  pursuantto  paragraph  3  .f  .viii. 
of  the  Stipulation  and  Agreement  in  Case  No.  ER-95-4 1 1 . 

10.  The  Conmiissionfinds  that  AmerenUE' s  Year 2000  costs  shall  not  be  expensed 
as  part  of  AmerenUE' s  Final  Earnings  Report  and  Credit  Sharing  Report  because  of 
the  unusual  and  non-recurring  nature  of  these  costs. 

1 1 .  The  Conomission  finds  it  is  premature  to  deal  with  the  costs  related  to  Y2K  until 
the  goal  of  avoiding  any  interruption  to  utihty  service  to  Missouri' s  ratepayers  has 
been  accomphshed. 

12.  TheCommissionfinds  that  AmerenUE' s  Year 2000  costs  shall  be  deferred  until 
the  project  is  complete  and  the  prudence  of  UE's  expenditures  as  well  as  the 
appropriate  method  of  recovery  can  be  determined. 

Other  Computer  Costs 

13.  The  Commission  finds  that  the  proposed  adjustments  referred  to  as  "Other 
Computer  Costs"  are  issues  which  the  parties  cannot  resolve  and  which  relate  to  the 
operation  or  implementation  of  the  plan,  and  may  be  considered  by  the  Commission 
pursuant  to  paragraph  3  .f  .vii.  of  the  Stipulation  and  Agreement  in  Case  No.  ER-95- 
411. 

14.  The  Commission  finds  that  even  though  the  Commission  is  not  bound  by 
Uniform  Statement  of  Accounts  (USOA)  or  the  recommendations  of  the  American 
Institute  of  Certified  Public  Accountants  (AICPA)  or  the  Financial  Accounting 
Standards  Board  (FASB),  Staff  and  Public  Counsel  failed  to  provide  sufficient 
evidence  that  those  costs  referred  to  as  "Other  Computer  Costs"  are  more  appropri- 
ately capitalized  and  amortized  than  expensed  as  permitted  until  this  third  year 
sharing  period.  The  Commission  shall  deny  Staff  and  Public  Counsel's  request  to 
direct  AmerenUE  to  capitalize  and  amortize  the  costs  referred  to  as  "Other  Computer 
Costs"  relating  to  the  CSS ,  EMPRV  and  AMRAPS  computer  programs  for  the  third 
year  sharing  period  of  the  EARP. 

15.  The  Commission  finds  that  AmerenUE  shall  be  required  to  comply  with  the 
AICPA' s  Statement  of  Position  98- 1  as  it  relates  to  additional  costs  associated  with 
the  CSS,  EMPRV,  AMRAPS  computerprograms  and  any  other  qualifying  computer 
costs  reported  in  all  financial  statements  for  fiscal  years  beginning  after  December 
15, 1998.  The  Conomission  also  finds  that  it  is  not  necessary  for  AmerenUE  to  be 
ordered  to  comply  with  the  SOP  98- 1 .  However,  because  AmerenUE  requested  the 
Commission' s  order  and  did  not  oppose  compliance  with  SOP  98- 1 ,  the  Commission 
shall  order  AmerenUE  to  comply  with  SOP  98- 1  until  AICPA  rescinds  or  amends  its 
Statement  of  Position  or  until  the  Company  can  justify  application  of  another 
accounting  procedure. 
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Merger  &  Acquisition  Costs 

16.  The  Commission  finds  that  the  proposed  adjustment  referred  to  as  "Merger 
and  Acquisition  Costs"  is  an  issue  which  the  parties  cannot  resolve,  and  which  relate 
to  the  operation  or  implementation  of  the  plan,  including  disagreements  as  to  the 
mechanics  of  calculating  the  monitoring  report.  Therefore,  the  proposed  adjustment 
may  be  considered  by  the  Commission  pursuant  to  paragraph  3  .f .  vii.  of  the  Stipula- 
tion and  Agreement  in  Case  No.  ER-95-4 1 1 . 

17.  The  Commission  finds  that  interpretation  given  by  Staff  and  Public  Counsel 
of  Section  4.,  Transaction  and  Transition  Costs  of  the  Stipulation  and  Agreement, 
in  Case  No.  EM-96-149  is  the  appropriate  interpretation  of  the  calculation  of  the 
Transaction  and  Transition  Costs  to  be  reported  as  part  of  AmerenUE' s  Final  Earning 
Report  for  the  third  year  sharing  period  for  the  EARP. 

AmerenUE' s  argument  ignores  the  fact  that  the  first  part  of  the  second  sentence 
in  paragraph  four  of  the  Stipulation  and  Agreement  regarding  transactional  and 
transitional  costs  begins  "The  annual  amortization  of  merger  transaction  and 
transition  costs..."  The  prior  sentence  refers  to  the  ten-year  period  of  amortization 
agreed  upon  by  the  parties.  The  amount  $7.2  million  in  the  first  optional  paragraph 
had  already  been  amortized,  but  it  was  necessary  to  complete  the  calculation  by 
determining  the  Missouri  jurisdictional  portion  of  that  amortized  amount.  For  the 
second  paragraph,  the  parties  would  have  to  take  the  annual  amortization  of  the 
Missouri  jurisdictional  portion  of  the  actual  costs  incurred  to  date.  This  is  the  only 
reasonable  reading  of  paragraph  four  in  the  Stipulation  and  Agreement  as  approved 
by  the  Commission  in  Case  No.  EM-96-149.  AmerenUE' s  interpretation  would  render 
the  calculations  unnecessary  because  the  amortized  amount  in  the  estimated  section 
would  always  be  lesser  than  an  unamortized  amount  of  the  actual  costs. 

18.  The  Commission  finds  that  the  appropriate  amount  to  be  included  in  the 
earnings  report  as  Merger  and  Acquisition  Costs  is  the  Missouri  Jurisdictional 
Portion  (86.13%)  of  the  total  Ameren  actual  amount  of  merger  transaction  and 
transaction  costs  divided  by  10  years,  and  then  divided  by  2  to  reflect  the  6  months 
of  third  year  sharing  period  for  which  the  merger  was  in  effect.  The  amount  calculated 
by  Staff  and  Public  Counsel  was  approximately  $2,869,031,  deducted  from  the 
$3, 100,656  amount  which  AmerenUE  had  included  in  its  proposed  eamings  report  for 
the  third  year  of  the  EARP,  which  should  result  in  the  decrease  in  expenses  for 
AmerenUE  by  approximately  $231 ,623 . 

DecoimnissioningFundDeposits 

19.  The  Commission  finds  that  the  issue  of  interest  eamed  by  AmerenUE  as  a 
result  of  the  delay  in  making  required  quarterly  Decommissioning  Fund  Deposits  is 
a  category  of  costs  which  has  never  been  presented  to  the  Commission  in  a 
ratemaking  proceeding  for  recovery  prior  to  this  proceeding,  and  may  be  considered 
by  the  Commission  pursuant  to  paragraph  3  .f .  viii.  of  the  Stipulation  and  Agreement 
inCaseNo.ER-95-411. 
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20.  The  Commission  finds  that  the  issue  of  interest  earned  by  AmerenUE  as  a 
result  of  the  delay  in  making  required  quarterly  Decommissioning  Fund  Deposits  is 
an  issue  which  the  parties  carmot  resolve  and  which  relates  to  the  operation  or 
implementation  of  the  plan,  and  may  be  considered  by  the  Commission  pursuant  to 
paragraph  3.f  .vii.  of  the  Stipulation  and  Agreement  in  Case  No.  ER-95-4 1 1 . 

21.  The  Commission  finds  that  AmerenUE  didreceive  abenefit  during  the  third 
sharing  period  from  collecting  the  funds  in  billing  for  the  decommissioning  fund 
deposits  but  not  making  the  four  quarterly  deposits  due  in  March  1997,  June  1997, 
September  1997,  andDecember  1997. 

22.  The  Commission  finds  that  AmerenUE  could  not  make  the  decommission- 
ing fund  quarterly  deposits  due  in  March  1997,  June  1997,  September  1997,  and 
December  1997  until  the  requirements  of  the  Internal  Revenue  Code  had  been  met. 

23.  The  Commission  finds  that  AmerenUE  shall  account  for  additional  rev- 
enues earned  by  booking  the  interest  revenues  AmerenUE  earned  while  holding  the 
decommis  sioning  funds  as  "Other  Income  and  Deductions"  which  includes  booking 
of  revenues  associated  with  non-operating  accounts  or  as  Interest  and  Dividend 
Income  as  recommended  by  the  USOA. 

24.  The  Commission  finds  that  AmerenUE  shall  use  the  procedure  for  calculat- 
ing the  interest  on  all  four  decommissioning  fund  payments  due,  for  interest  accruing 
during  the  third  year  sharing  period,  as  set  forth  in  Staff  s  testimony.  AmerenUE  shall 
use  the  weighted  average  short-term  borrowing  rate,  which  ranged  between  5  percent 
and  6  percent  during  the  third  sharing  period,  as  the  interest  rate  on  the  decommis- 
sioning fund  payments  held  by  AmerenUE  until  March  1998.  If  there  is  no  other 
acceptable  method  of  determining  the  weighted,  average  short-term  borrowing  rate 
for  the  third  year  sharing  period,  the  average  5.5  percent  shall  be  used. 

25.  The  Commission  finds  that  there  is  insufficient  evidence  to  show  that 
AmerenUE  should  be  ordered  to  pay  interest  on  the  decommissioning  fund  deposit 
payment  due  March  1998,  where  the  deposit  was  due  by  April  25, 1998  but  was  not 
paid  until  May  27, 1998 .  If  late  payment  of  decommissioning  fund  deposits  is  aregular 
problem  apart  from  the  unusual  circumstances  that  occurred  in  1997,  a  party  to  the 
original  order  should  request  enforcement  or  modification  to  include  regularly 
calculated  interest.  Until  then,  the  Commission  will  not  order  interest  payments 
except  in  very  unusual  circumstances. 

Injuries  &  Damages 

26.  The  Commission  finds  that  there  was  a  significant  variation  in  the  level  of 
expenses  associated  with  the  Injuries  and  Damages  Expenses  for  the  third  year 
sharing  period  of  the  EARP. 

27.  The  Commission  finds  that  there  was  a  reasonable  explanation  for  the 
significant  variation  associated  with  the  Injuries  and  Damages  Expenses  for  the  third 
year  sharing  period  of  the  EARP,  and  no  adjustment  is  necessary  to  the  Injuries  and 
Damages  expense. 
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V.  Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the  following  conclu- 
sions of  law. 

Union  ElectricCompanyd/b/aAmerenUEisapublicutility  under  thejurisdiction 
of  the  Commission.  The  Commission  has  jurisdiction  over  AmerenUE  and  its 
operations  under  the  provisionsof 386, 393  and394,RSMo,  (1994,  as  amended  Cum. 
Supp.  1998).  Pursuant  to  its  statutory  authority,  the  Commission  must  ensure  that 
AmerenUE' s  rates  are  just  and  reasonable  and  that  AmerenUE  provides  safe  and 
adequate  service.  The  Commission  has  reviewed  and  applied  the  terms  of  the 
StipulationandAgreementapprovedtheCommissioninCaseNo.ER-95-411andEM- 
96- 1 49  in  hght  of  this  responsibiUty  in  addition  to  its  general  responsibility  to  protect 
the  public  interest. 

VI.  Compliance  witli  Section  3.g.  of  Case  No.  ER-95-41 1  Stipulation  and 
Agreement 

In  Section  3.  g.  of  the  Stipulation  and  Agreement  approved  in  Case  No.  ER-95- 
41 1,  the  parties  agreed  as  follows: 

In  the  final  year  of  the  Plan,  UE,  Staff,  OPC  and  other  signatories 
to  the  Stipulation  and  Agreement  shall  meet  to  review  the 
monitoring  reports  and  additional  information  required  to  be 
provided.  By  February  1, 1998,  UE,  Staffand  OPC  will  file  and 
other  signatories  may  file  their  recommendations  with  the  Com- 
mission as  to  whether  the  Plan  should  be  continued  as  is, 
continue  with  changes  (including  new  rates,  if  recommended)  or 
discontinued.  Copies  of  their  reconmiendations  shall  be  served 
on  all  parties  to  UE's  Plan  Docket. 

The  Commission  received  no  memoranda,  therefore,  the  Commission  directs  the 
parties  to  file  their  memoranda  with  recommendations  in  compliance  with  Section  3  .g. 
of  the  Stipulation  and  Agreement  approved  in  Case  No.  ER-95-41 1,  or  other 
comments,  within  30  days  of  the  effective  date  of  this  Report  and  Order. 

IT  IS  THEREFORE  ORDERED: 

1.  That  late-filed  Exhibits  29, 31, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48,  and 
49  are  admitted  into  evidence. 

2.  That  Union  Electric  Company  d/b/a  AmerenUE  shall  make  adjustments  as  pro- 
posed by  Staff  to  the  Proposed  Final  Earning  Report  and  Credit  Sharing  Proposal  to  avoid 
a  detriment  to  the  ratepayers  in  the  credit  sharing  and  rate  reduction  as  a  result  of  the 
Commission' s  approval  of  the  territorial  agreements  in  Case  Nos.  EO-95-400,  EA-95-4 1 6  and 
EM-96-6  and  in  Case  Nos.  EO-97-6,  EA-97-55  and  EM-97-61. 

3.  That  Union  Electric  Company  d/b/a  AmerenUE  shall  not  expense  Year  2000  costs 
as  part  of  AmerenUE' s  Final  Earnings  Report  and  Credit  Sharing  Report  for  the  third  year 
sharing  period  of  the  Experimental  Alternative  Regulatory  Plan  approved  in  Case  No.  ER-95  - 
411. 
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4.  That  Union  Electric  Company  d/b/a  AmerenUE  shall  defer  Year  2000  costs  until 
the  project  is  complete  and  the  prudence  of  UE's  expenditures  as  well  as  the  appropriate 
method  of  recovery  can  be  determined. 

5.  That  Union  Electric  Company  d/b/a  AmerenUE  shall  comply  with  the  AICPA's 
Statement  of  Position  98- 1  as  it  relates  to  costs  associated  with  the  CSS,  EMPRV,  AMRAPS 
computer  programs  and  any  other  qualifying  computer  costs  reported  in  all  financial 
statements  for  fiscal  years  beginning  after  December  15, 1998.  AmerenUE  shall  comply  with 
SOP  98-1  until  AICPA  rescinds  or  amends  its  Statement  of  Position  or  until  the  Company 
can  justify  application  of  another  accounting  procedure. 

6.  That  Union  Electric  Company  d/b/a  AmerenUE  shall  adjust  its  proposed  earnings 
report  for  the  third  year  of  the  EARP  by  decreasing  the  Merger  and  Acquisition  Costs  by  the 
amount  recommended  by  Staff  of  the  Commission,  approximately  $231,623. 

7.  That  Union  Electric  Company  d/b/a  AmerenUE  shall  account  for  additional 
revenues  earned  by  booking  the  interest  revenues  earned  while  holding  the  decommissioning 
funds  as  "Other  Income  and  Deductions"  which  includes  booking  of  revenues  associated  with 
non-operating  accounts  or  as  Interest  and  Dividend  Income  as  recommended  by  the  USOA, 
using  the  procedure  for  calculating  the  interest  on  all  four  decommissioning  fund  payments 
due,  for  interest  accruing  during  the  third  year  sharing  period  beginning  July  1,  1997,  as 
proposed  by  Staff.  The  interest  used  in  calculating  the  interest  on  the  decommissioning  fund 
payments  held  by  AmerenUE  until  March  1998  shall  be  the  weighted  average  short-term 
borrowing  rate,  which  ranged  between  5  percent  and  6  percent  during  the  third  sharing  period. 
If  there  is  no  other  acceptable  method  of  determining  the  weighted,  average  short-term 
borrowing  rate  for  the  third  year  sharing  period,  the  average  5.5  percent  shall  be  used. 

8.  The  Commission  directs  the  parties  to  file  their  memoranda  with  recommendations 
in  compliance  with  Section  3.g.  of  the  Stipulation  and  Agreement  in  Case  No.  ER-95-41 1  no 
later  than  3  p.m.  on  February  3,  2000. 

9.  That  all  objections  not  specifically  ruled  upon  are  overruled  and  all  motions  not 
specifically  ruled  upon  are  denied. 

10.  That  Union  Electric  Company  d/b/a  AmerenUE  file  its  Corrected  Final  Earnings 
Report  and  Third  Year  Credit  Sharing  Report  reflecting  the  changes  ordered  in  this  Report  and 
Order  no  later  than  3  p.m.  on  January  14, 2000.  As  part  of  the  Third  Year  Credit  Sharing  Report, 
Union  Electric  Company  d/b/a  AmerenUE  shall  inform  the  Commission  of  the  next  available 
date  on  which  the  sharing  credits  may  be  issued. 

11.  That  this  order  shall  become  effective  on  January  4,  2000. 

Lumpe,  Ch.,  Crumpton,  Schemenauer,  and  Drainer,  CC,  concur;  Murray,  C, 
concurs  with  concurring  opinion  to  follow,  and  certify  compliance  with  the  provi- 
sions of  Section  536.080,  RSMo  1994. 

Register,  Regulatory  Law  Judge 
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CONCOffilNGOPISIONOFCOMMISSIONERCONNIEMlJRRAY 

I  concur  in  the  final  adjustment  required  by  the  Report  and  Order,  but  my 
reasoning  for  finding  in  favor  of  UE  on  the  issue  of  injuries  and  damages  differs  from 
that  expressed  therein.  Additionally,  I  do  not  think  the  record  supports  inclusion  of 
the  section  in  the  Report  and  Order  related  to  compUance  with  Section  3  .g.  of  Case 
No.  ER-95-4 1 1  Stipulation  and  Agreement. 

My  reasoning  concerning  the  issue  of  injuries  and  damages  is  that  the  proposed 
adjustment  fails  the  threshold  question  regarding  whether  the  adjustment  is  permis- 
sible under  the  EARP  Stipulation  and  Agreement.  While  I  agree  with  the  substantive 
finding  that  there  was  a  reasonable  explanation  for  the  significant  increase  in  the  level 
of  expenses  in  this  category,  I  do  not  think  it  was  appropriate  for  the  Commission  to 
reach  the  substantive  arguments  because  the  threshold  issue  was  not  satisfied.  Staff 
failed  to  identify  a  provision  of  the  EARP  Stipulation  and  Agreement  which  gives 
legitimacy  to  consideration  of  the  adjustment  Staff  proposed.  Therefore,  it  would 
have  been  proper  for  the  Commission  to  deny  the  adjustment  on  that  basis  rather  than 
confuse  the  record  with  the  substantive  discussion  of  manipulation. 


In  the  Matter  of  the  Application  of  Union  Electric  Company  for 
Approval  of  an  Experimental  Retail  Wheeling  Pilot. 


Case  No.  EO -98-95 
Decided  December  23,1999 


Electric  §24.  Where  AmerenUE  had  previously  agreed  to  file  with  the  Commission  an 
experimental  retail  wheeling  pilot  program  for  100  MW  of  electric  power,  but  later  sought  to  be 
relieved  of  this  obligation  on  the  grounds  that  it  would  entail  significant  expense  while  yielding 
only  information  now  available  elsewhere,  the  Commission  would  grant  AmerenUE' s  request. 

ORDERCLOSINGCASE 

In  the  Stipulation  and  Agreement  approved  by  the  Commission  in  Case 
No.  EM-96- 149,  Union  Electric  Company,  now  doing  business  as  AmerenUE  (UE), 
agreed  to  file  with  the  Commission  an  experimental  retail  wheeling  pilot  program  for 
100  MW  of  electric  power.  On  September  2, 1997,  UE  filed  its  application  for  approval 
of  the  experimental  retail  wheeling  pilot  program.  Interventions  were  granted  by 
Commission  order  onNovember  18, 1997,  January  29, 1998,  and  August  4, 1998.  On 
March  18, 1999,the  Commission  directed  that  UEfileacasestatusreportnolaterthan 
April  19, 1999. 

UE  filed  its  Case  Status  Report  on  April  19, 1999,  as  directed.  In  that  report,  UE 
moved  the  Commission  to  close  this  case.  In  support  of  this  request,  UE  asserted 
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that  certain  events  that  occurred  after  the  opening  of  this  case  have  rendered  it 
unnecessary.  UE  points  out  that  the  Commission  and  the  Missouri  General 
Assembly  have  each  "undertaken  substantial  investigations  designed  to  identify 
issues  associated  with  electric  restructuring."  Both  the  Commission  and  the  General 
Assembly  issued  reports  of  their  investigations  which  "provided  opportunities  for 
parties  to  discuss  relevant  issues  far  beyond  what  could  have  been  obtained  from 
a  retail  pilot."  In  addition,  several  states,  including  Illinois,  have  restructured  their 
electric  industries,  resulting  in  practical  experience  "hkely  to  be  significantly  more 
reliable  than  that  which  could  be  generated  through  aretail  pilot."  Finally,  UE  asserts 
that  the  pilot  program  would  impose  "significant  costs  and  complexity"  on  UE,  the 
Commission,  the  Staff  of  the  Commission,  and  on  other  participants,  in  return  for 
"littleuseful  information." 

This  matter  arose  from  the  stipulation  and  agreement  in  Case  No.  EM-96- 1 49,  in 
which  UE  agreed  to  seek  substantive  input  from  interested  parties  and  file  aproposed 
experimentalretailwheelingpilotplanwiththeCommissionby  September  1999.  UE 
contends  that  it  has  discharged  those  obligations. 

UE  further  notes  that  in  January  1 999,  the  Joint  Interim  Committee  on  Telecom- 
munications and  Energy  published  its  report,  following  extensive  hearings  in  1997 
and  1 998,  in  which  it  stated  that  "pilot  programs  have  limited  value  because  they  are 
generally  too  brief  and  too  limited  in  scope  to  offer  genuine  insights  into  how 
competition  will  develop  in  full  scale  restructuring."  UE  further  notes  that  the 
Commission' s  Retail  Electric  Competition  TaskForce,  Case  No.  EW-97-245,  filed  its 
report  in  May  1998.  That  document  "delineates  key  issues,  options  and  makes  many 
specific  recommendations  that  should  help  the  restructuring  debate."  UE  suggests 
that  the  information  contained  in  these  reports  makes  implementation  of  its  pilot 
program  unnecessary. 

UE  also  contends  that  implementation  would  be  unduly  expensive,  particularly 
in  view  of  the  limited  usefulness  of  pilots.  UE  states  that  administrative  costs  alone 
are  hkely  to  be  as  much  as  $  1 ,000,000  per  month  during  the  life  of  the  pilot.  Additional 
resources  will  be  necessary  to  identify  eligible  consumers,  develop  and  provide 
consumer  education,  and  set  up  billing  procedures.  UE  states  that  the  pilot  could 
not  be  implemented  prior  to  the  summer  of 2000.  UE  further  states  that,  in  view  of  the 
fact  that  actual  restructuring  is  occurring  in  high  cost  states  such  as  Illinois, 
significant  competitors  are  not  Ukely  to  invest  resources  in  a  small-scale  pilot  in  a  low 
cost  state  such  as  Missouri. 

The  Commission  has  considered  UE' s  status  report  and  motion  to  close  this  case. 
The  Commission  notes  that  no  party  has  responded  in  opposition  to  UE's  motion 
or  filed  any  pleading  requesting  that  the  pilot  plan  be  implemented.  The  Commission 
concludes  that  implementation  of  the  pilot  program  would  not  be  in  the  public  interest 
in  that  the  expected  results  would  not  justify  the  costs  involved.  Therefore,  the 
Commission  will  close  this  case. 
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IT  IS  THEREFORE  ORDERED: 

1.  That  the  motion  to  close  case  filed  by  the  Union  Electric  Company,  doing  business 
as  AmerenUE,  is  granted. 

2.  That  this  order  shall  become  effective  on  January  4,  2000. 

3.  That  this  case  may  be  closed  on  January  5,  2000. 

Lumpe,  Ch.,  Crumpton,  Drainer,  Murray,  and  Schemenauer,  CC,  concur. 
Thompson,  Deputy  Chief  Regulatory  Law  Judge 


Application  of  Union  Electric  Company  d/b/a  AmerenUE  for  Ap- 
proval of  Decommissioning  Cost  Estimate  and  Funding  Level  of 
Nuclear  Decommissioning  Trust  Fund 

Case  No.  EO-00-205 
Decided  January  4,  2000 


Electric  §36.  The  Commission  approved  an  agrrement  that  provided  that  AmerenUE  would 
continue  its  Missouri  retail  jurisdiction  expense  accruals  and  trust  fund  payments  for  decommis- 
sioning of  the  Callaway  nuclear  power  plant  at  current  levels  without  any  change  in  its  Missouri 
retail  jurisdictional  rates  and  that  annual  decommissioning  costs  in  the  amount  of  $6,214,184  are, 
and  should  continue  to  be,  included  in  AmerenUE' s  cost  of  service  and  reflected  in  its  current  rates 
for  ratemaking  purposes. 

ORDERAPPROMNGSHPULAHONANDAGREEMENT 

On  September  1,1999,  Union  Electric  Company  d/b/a  AmerenUE  (AmerenUE) 
filed  an  appUcation  requesting  that  the  Commission:  A)  approve  its  decommission- 
ing cost  estimate;  B)  approve  the  funding  level  at  the  current  level;  and  C)  find  that 
decommis  sioning  costs  in  the  amount  of  $509,45 1,856  are  included  in  its  current  cost 
of  service  for  ratemaking  purposes' . 

The  Commission  issued  notice  of  the  appUcation,  and  allowed  interested  entities 
the  opportunity  to  intervene.  S  ince  no  proper  party  filed  an  application  to  intervene 
and  there  are  no  outstanding  requests  for  hearing,  the  Commission  determines  that 
an  oral  hearing  is  not  necessary  and  AmerenUE  may  submit  evidence  in  support  of 
its  application  by  verified  statement.  State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc. 
V.  Public  Service  Commission,  776  S.W.2d494, 496  (Mo.  App.  1989). 


'  Although  the  title  of  AmerenUE' s  pleading  is  "Application  and  Request  for  Expedited 
Treatment  and  Contingent  Request  for  Waiver,"  AmerenUE  does  not  request  expedited 
treatment,  nor  is  there  a  request  (contingent  or  otherwise)  for  any  waiver. 
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On  November  2, 1 999,  AmerenUE  filed  a  pleading  entitled  "Motion  to  Provide 
AdditionalNotice."  AmerenUE  stated  that  it  had  agreed,  in  a  stipulation  filed  in  Case 
No.EM-96-149,  that  all  signatories  to  thatstipulationwouldbenotified  of  AmerenUE's 
filing  of  its  application  in  this  case.  AmerenUE  requested  that  the  Commission 
provide  notice  to  those  signatories.  However,  as  noted  below,  all  signatories  have 
been  notified,  and  the  Commission  will  deny  the  motion^ . 

The  Office  of  the  Public  Counsel,  Staff,  and  AmerenUE  (the  parties)  filed  a 
unanimous  stipulation  and  agreement  on  November  30, 1999.  The  parties  agree  that 
AmerenUE  shall  continue  its  Missouri  retail  jurisdiction  expense  accruals  and  trust 
fund  payments  at  current  levels  without  any  change  in  its  Missouri  retail  jurisdic- 
tional rates.  The  parties  further  agree  that  annual  decommissioning  costs  in  the 
amount  of  $6,214, 1 84  are,  and  should  continue  to  be,  included  in  AmerenUE' s  cost 
of  service  and  reflected  in  its  current  rates  for  ratemaking  purposes .  The  parties  also 
agree  that  all  signatories  to  the  Stipulation  andAgreement  in  Case  No.  EM-96-149 
have  been  notified  of  AmerenUE's  filing  of  its  1999  decommissioning  cost  case. 

On  December  1 , 1999,  Staff  filed  the  testimony  of  David  Broadwater  in  support 
of  the  stipulation.  Mr.  Broadwater  testified  that  Staff  and  AmerenUE  have  agreed 
to  an  amount  of  decommissioning  expense  of  approximately  $509  million  in  1999 
dollars,  and  have  also  agreed  upon  the  annual  funding  level.  Mr.  Broadwater 
reviewed  AmerenUE's  decommissioning  options,  and  explained  the  current  status 
of  the  fund.  Mr.  Broadwater  also  testified  that  Staff  intends  to  review  the  earnings 
and  the  level  of  decommissioning  funding  at  the  end  of  AmerenUE' s  experimental 
alternative  regulation  plan. 

The  Commission  has  considered  the  verified  application,  the  unanimous  stipu- 
lation and  agreement,  and  the  testimony  of  David  Broadwater.  The  Commission  finds 
thatthe  parties'  estimateof  $509,45 1,856  in  1999  dollars  to  immediately  decommission 
Callaway  upon  the  expiration  of  its  forty  year  license  is  reasonable.  The  Commission 
also  finds  that  AmerenUE's  currently  effective  rates  include  an  annual  amount  of 
$6,2 14, 1 84  for  decommissioning  expense. 

ITISTHEREFOREORDERED: 

1.  That  the  Unanimous  Stipulation  and  Agreement  filed  on  November  30,  1999,  is 
approved. 

2.  That  Union  Electric  Company  d/b/a  AmerenUE' s  retail  jurisdiction  annual  decommis- 
sioning expense  accruals  and  trust  fund  payments  shall  continue  at  the  current  level  of 
$6,214,184. 

3.  That  the  motion  for  additional  notice  filed  on  November  2,  1999,  is  denied. 


^  It  is  unclear  why  AmerenUE  requested  that  the  Commission  provide  notice,  instead  of 
simply  providing  notice  itself. 
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4.  That  AmerenUE  or  its  trustee  shall  file  on  a  prospective  basis  in  Case  No.  EO-2000- 
205  one  copy  of  the  quarterly  reports  required  by  4  CSR  240-20.070(5)  and  one  copy  of  the 
annual  reports  required  by  4  CSR  240-20.070(6). 

5.  That  this  order  shall  become  effective  January  14,  2000. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Mills,  Deputy  Chief  Regulatory  Law  Judge 

Editor's  Note:  The  Stipulation  and  Agreement  in  this  case  has  not  been  pub- 
hshed.  If  needed,  this  document  is  available  in  the  official  case  files  of  the  Missouri 
Public  Service  Commission. 


GST  Steel  Company,  Coinplainant,  v.  Kansas  City  Power  &  Light 
Company,  Respondent. 


Case  No.  EC-99-553 
Decided  January  6,  2000 


Electric  §9.  Where  an  electric  utility  filed  pleadings  containing  erroneous  and  misleading 
assertions  of  fact,  upon  which  the  Commission  relied  in  ruling  on  a  motion  to  compel  discovery, 
the  Commission  had  authority  to  convene  a  hearing  so  the  utility  might  show  cause  why  sanctions 
ought  not  be  imposed. 

ORDERTO  SHOWCAUSE 

On  November  5, 1999,  this  Commission  granted  the  Second  Motion  to  Compel 
Discovery  filed  by  Respondent  Kansas  City  Power  &  Light  Company  (KCPL)  on 
October  13, 1999.  ThemotionwasgrantedbecauseComplainantGST  Steel  Company 
(GST)  failed  to  respond. 

Thereafter,  on  December  1 , 1 999,  GST  filed  its  Motion  to  Seek  Clarification  and 
Reconsideration  of  Order  Regarding  Kansas  City  Power  and  Light  Company's 
Second  Motion  to  Compel.  On  December  2, 1999,  GST  filed  a  corrected  version  of 
this  motion.  KCPLresponded  in  opposition  on  December  13, 1999,  and  GST  replied 
onDecember  22, 1999. 

GST  argues  in  its  motion  that  the  Commission  should  apply  the  same  reasoning 
to  KCPL's  Second  Motion  to  Compel  that  it  applied  to  KCPL's  First  Motion  to 
Compel,  and  that  GST  should  not  be  required  to  make  discovery  under  KCPL's 
Second  Motion  in  areas  found  by  the  Commission  to  be  irrelevant  with  respect  to 
KCPL' s  First  Motion.  The  Commission  finds  GST' s  argument  to  be  without  merit. 
Having  made  no  response  to  KCPL's  Second  Motion  to  Compel,  GST  waived  all 
objections  to  the  Data  Requests  (DRs)  in  question  and  must  now  answer  those 
requests. 
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Much  more  troubling  is  KCPL's  allegation,  contained  in  its  response  of  Decem- 
ber 13, 1999,  thatGSTisnotitself  a  legal  entity,  but  merely  a  fictitious  name  under 
which  OS  Technology  Operating  Company,  Inc.  (GSTOC),  does  business  in 
Kansas  City,  Missouri,  and  that  "[t]he  real  party  in  this  proceeding  has  always  been 
GSTOC."  In  its  reply  of  December  22, 1999, inresponse  to  thisallegation,  GST  stated: 
As  to  the  requests  directed  toward  GSTOC,  KCPL  notes  that 
GST  Steel  Company  is  a  division  of  GSTOC,  and  that  GST  Steel 
Company  is  aregistered  name  on  file  with  the  Missouri  Secretary 
of  State  for  the  entity  that  does  business  in  Kansas  City, 
Missouri,  and  that  is  served  by  KCPL.    This  observation, 
however,  fails  to  make  a  point.  As  the  Commission  stated  in  its 
November  2  Order,  GST  Steel  Company  is  the  KCPL  customer 
and  the  party  in  this  docket. 
It  is  GST  that  has  missed  the  point.  In  the  first  numbered  paragraph  of  GST's 
Complaint,  filed  on  May  11, 1999,  GST  asserts:  "GST  is  a  corporation  duly  authorized 
to  conduct  business  in  the  State  of  Missourif.]"  Now,  it  is  seen  that  this  allegation 
is  simply  not  true.  In  fact,  GST  is  not  a  corporation  at  all,  it  is  merely  a  fictitious  name 
under  which  GSTOC  does  business.  One  of  the  grounds  relied  on  by  the  Commission 
in  its  Order  of  November  2, 1 999,  sustaining  many  of  GST' s  objections  to  KCPL' s  First 
Motion  to  Compel,  was  a  belief  that  GST  and  GSTOC  are  distinct  legal  entities .  That 
beUef,  founded  squarely  upon  the  allegation  at  paragraph  1  of  GST's  Complaint 
referred  to  above,  is  now  shown  to  be  mistaken. 

TotheextentthattheCommission'sOrderofNovember  2, 1999,  sustained  GST's 
obj  ections  to  KCPL' s  First  Motion  to  Compel  on  the  basis  of  GST' s  false  assertion 
of  corporate  identity  distinct  from  GSTOC,  that  Order  must  be  set  aside.  The 
Commission  has  reviewed  the  DRs  contained  in  KCPL' s  First  Set  of  Discovery 
propounded  to  GST  and  has  identified  six  DRs  directed  to  GSTOC  to  which  obj  ections 
were  improperly  sustained,  based  on  the  misleading  information  provided  to  this 
Commission  by  GST:  DRs  21, 27, 35, 39,43,  and49. 

The  circumstances  described  in  this  Order  necessarily  raise  serious  and  perplex- 
ing questions.  Did  GST's  Complaint  of  May  1 1 ,  1999,  brought  in  the  name  of  a 
nonexistent  corporate  entity,  confer  jurisdiction  on  the  Commission?  What  sanc- 
tions, if  any,  ought  the  Commission  to  impose  on  GST  and  its  counsel  for  falsely 
alleging  that  GST  is  a  corporation  and  standing  by  silently  when  the  Commission, 
relying  on  GST's  false  allegation,  wrongly  sustained  GST's  objections  to  KCPL's 
discovery  against  GSTOC?  Missouri  Supreme  Court  Rule  4-3.3  includes  a  duty  of 
candor  toward  the  tribunal  which  is  implicated  here. 

To  consider  these  questions,  the  Commission  will  convene  a  show  cause  hearing 
on  January  18, 2000,  at  1:30  p.m.,  a  date  already  set  aside  for  a  prehearing  conference 
in  this  matter.  GST  and  its  counsel  shall  appear  and  show  cause  why  this  matter  ought 
not  be  dismissed,  or  why  a  complaint  or  report  ought  not  be  made  to  the  Office  of  the 
Chief  DiscipUnary  Counsel,  or  why  some  other  appropriate  sanction  ought  not  be 
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imposed  on  GST,  or  on  its  counsel  of  record,  or  both.  It  is  expected  that  every  attorney 
who  has  entered  an  appearance  for  GST  will  appear  personally.  Counsel  for  every 
other  party  to  this  matter  shall  appear  at  the  above-stated  date  and  time  and  shall  be 
prepared  to  advise  the  Commission  on  these  matters. 

The  Commission  is  authorized  to  impose  appropriate  sanctions  for  discovery 
violations.  The  Missouri  Court  of  Appeals,  Western  District,  has  stated,  "This  court 
holds  the  PSC  may  impose  sanctions  pursuant  to  Rule  61.01."  Stateex  rel.  Arkansas 
Power  &  Light  Co.  v.  Missouri  Public  Service  Commission,  736  S.W.2d  457,  460 
(1987).  Missouri  courts  have  generally  recognized  this  authority  in  administrative 
tribunals:  "The  [Administrative  Hearing]  Commissioner,  like  a  trial  judge,  has 
discretion  in  deciding  whether  to  impose  sanctions  for  failure  to  comply  with  his 
ordersfordiscovery."  Muellerv. Ruddy, 617  S.W.2d466, 478(Mo.  App.,E.D.  1981). 

The  Western  District  found  the  Commission's  authority  to  impose  sanctions  in 
the  Commission's  rules  of  procedure,  adopted  pursuant  to  Section  386.410.1,  RSMo. 
The  Commission's  rules  provide  that  discovery  abuses  will  be  subject  to  the  same 
sanctions  "provided  for  in  the  rules  of  civil  procedure."  Rule  4  CSR  240-2.090(1). 
Rule  61.01,  Mo.  R.  Civ.  Pro.,  provides  for  discovery  sanctions.  The  sanctions 
available  vary  depending  on  the  discovery  device  in  question.  For  a  failure  to  timely 
answer  interrogatories,  the  Commission  may  issue  "An  order  striking  pleadings  or 
parts  thereof,  or  dismissing  the  action  or  proceeding  or  any  part  thereof,  or  render 
ajudgmentbydefaultagainstthedisobedientparty."Rule  61.01(b)(1), Mo.  R.  Civ.  Pro. 
The  Commis  sion  has  great  flexibility  in  designing  a  sanction  for  a  failure  to  respond 
to  a  production  request: 

If  a  party  fails  to  respond  that  inspection  will  be  permitted  as 
requested,  fails  to  permit  inspection,  or  fails  to  produce  docu- 
ments and  tangible  things  as  requested  under  Rule  58.01,  or 
timely  files  objections  thereto  that  are  thereafter  overruled  and 
the  documents  and  things  are  not  timely  produced  or  inspection 
thereafter  is  not  timely  permitted,  the  court  may,  upon  motion 
and  reasonable  notice  to  other  parties,  make  such  orders  in 
regard  to  the  failure  as  are  just  and  among  others  the  following: 

(1)  An  order  refusing  to  allow  the  disobedient  party  to  support  or  oppose 
designated  claims  or  defenses  or  prohibit  the  disobedient  party  from  introducing 
designated  matters  in  evidence. 

(2)  An  order  striking  pleadings  or  parts  thereof  or  staying  further  proceedings 
until  the  order  is  obeyed  or  dismissing  the  action  or  proceeding  or  any  part  thereof 
or,  rendering  a  judgment  by  default  against  the  disobedient  party. 

(3)  An  order  treating  as  a  contempt  of  court  the  failure  to  obey. 
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(4)  An  order  requiring  the  party  failing  to  obey  the  order  or  the  attorney 
advising  the  party  or  both  to  pay  the  reasonable  expenses,  including  attorney' s  fees, 
caused  by  the  failure,  unless  the  court  finds  that  the  failure  was  substantially  justified 
or  that  other  circumstances  make  an  award  of  expenses  unjust. 

Rule  61.01(d),Mo.  R.  Civ.  Pro. 

The  discovery  device  at  issue  here  is  the  data  request.  Data  requests  are 
unknown  in  the  rules  of  civil  procedure  and  are  created  by  the  Commission's 
procedural  rules  at4  CSR240-2.090(2).  Thatrule  specifies  that  "[sjanctionsforfailure 
to  answer  data  requests  shall  be  the  same  as  those  provided  for  abuse  of  the 
discovery  process  in  section  (l)ofthisrule."  Section  (l)ofRule4  CSR240-2.090, 
in  turn,  refers  to  the  discovery  sanctions  "provided  for  in  the  rules  of  civil  procedure." 

Unlike  the  Arkansas  Power  &  Light  case,  supra,  the  present  matter  does  appear 
to  involve  "bad  faith,  willfulness  or  contumacious  conduct[.]"  Consequently,  the 
Commission' s  "wide  discretion  in  meting  out  sanctions  under  Rule  6 1 .0 1 ,"  736  S  .W.2d 
at  460,  extends  to  dismissal  of  the  case  or  similar  severe  sanctions. 

ITISTHEREFOREORDERED: 

1.  That  the  motion  for  clarification  and  reconsideration  filed  by  GS  Technology 
Operating  Company,Inc., doing  business  asGSTSteel  Company,  onDecember  1  and  2, 1999, 
is  denied.  As  previously  ordered,  GS  Technology  Operating  Company,  Inc.,  doing  business 
as  GST  Steel  Company,  must  provide  information  and  documents  as  requested  in  the  Data 
Requests  contained  in  Kansas  City  Power  &  Light  Company's  Second  Set  of  Discovery. 

2.  That  the  Commission' s  Order  of  November  2, 1 999,  relating  to  Kansas  City  Power 

&  Light  Company's  First  Set  of  Discovery  Propounded  to  GST  Steel  Company,  is  set  aside 
in  that  GS  Technology  Operating  Company,  Inc.,  doing  business  as  GST  Steel  Company, 
must  provide  the  information  and  documents  requested  in  Data  Requests  21, 27, 35,  39, 43, 
and  49,  on  or  before  January  13,  2000. 

3.  That  the  Commission  shall  convene  a  show  cause  hearing  in  this  matter  on  Tuesday, 
January  18,  2000,  commencing  at  1:30  p.m. 

4.  That  GS  Technology  Operating  Company,  Inc.,  doing  business  as  GST  Steel 
Company,  and  its  counsel  shall  appear  and  show  cause,  if  any  they  have,  why  an  appropriate 
sanction  ought  not  be  imposed  on  GS  Technology  Operating  Company,  Inc.,  doing  business 
as  GST  Steel  Company,  or  on  its  counsel  of  record,  or  both,  on  the  date  and  time  stated  in 
Ordered  Paragraph  3,  above.  Each  counsel  for  every  other  party  to  this  matter  shall  appear 
at  that  date  and  time  and  shall  be  prepared  to  advise  the  Commission  on  these  matters. 

5.  That  the  hearing  will  be  held  on  the  fifth  floor  of  the  Harry  S  Truman  State  Office 
Building,  301  West  High  Street,  Jefferson  City,  Missouri.  Any  person  with  special  needs  as 
addressed  by  the  Americans  with  Disabilities  Act  should  contact  the  Missouri  Public  Service 
Commission  at  least  ten  (10)  days  prior  to  the  hearing  at  one  of  the  following  numbers: 
Consumer  Services  Hotline  —  1-800-392-4211,  or  TDD  HotUne  —  1-800-829-7541. 
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6.  Any  party  desiring  to  tender  written  suggestions  witli  respect  to  these  matters  shall 
file  the  same  no  later  than  3:00  p.m.  on  Thursday,  January  13,  2000. 

7.  That  the  prehearing  conference  previously  scheduled  for  January  18,  2000,  at 
10:00  a.m.,  shall  be  held  as  scheduled. 

8.  That  the  procedural  schedule  previously  adopted  in  this  matter  is  suspended,  except 
as  otherwise  specified  herein,  pending  the  outcome  of  the  show  cause  hearing  on  January  18, 
2000. 

9.  That  this  order  shall  become  effective  on  January  12,  2000. 


Lumpe,  Ch.,  Crumpton,  Drainer,  and  Murray,  CC,  concur. 

Schemenauer,  C,  absent. 

Thompson,  Deputy  Chief  Regulatory  Law  Judge 


In  the  Matter  of  the  Application  of  Union  Electric  Company,  d/b/a 
AmerenUE,  for  Approval  of  the  Transfer  of  Generating  Assets 
by  an  Affiliate  to  Another  Affiliate. 


Case  No.  EA-00-37 
Decided  January  13,  2000 


Electric  §9.  Where  Union  Electric's  Illinois  affiliate,  AmerenCIPS,  proposed  to  transfer  its  assets 
to  a  new  entity,  Genco,  which  would  be  an  Exempt  Wholesale  Generator,  and  Ameren  Corporation 
was  a  registered  holding  company  which  owned  both  Union  Electric,  a  public  utility  subject  to 
regulation  by  this  Commission,  and  AmerenCIPS,  and  Section  32(c)  of  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA),  codified  at  15  U.S.C.  79z-5a(c),  provides  that,  in  the  case  of 
"an  affiliate  of  a  registered  holding  company,"  a  "determination  with  respect  to  the  facility  in 
question  shall  be  required  from  every  State  commission  having  jurisdiction  over  the  retail  rates 
and  charges  of  the  affiliates  of  such  registered  holding  company,"  that  "allowing  such  facility  to 
be  an  eligible  facility  (1)  will  benefit  consumers,  (2)  is  in  the  public  interest,  and  (3)  does  not  violate 
State  law,"  the  Commission  determined  that,  so  long  as  certain  conditions  suggested  by  its  Staff 
were  imposed,  that  the  transaction  would  benefit  consumers,  was  in  the  public  interest,  and  would 
not  violate  any  law  of  Missouri,  and  should  therefore  be  approved. 


ORDER  APPROVINGUNANIMOUSSTIPULATIONAND  AGREEMENT, 
MAKINGFINDINGS  UNDERTHEPUBUC  UTIUTIES  HOLDING 
COMPANY  ACT,  AND  CLOSINGCASE 

Procedural  History: 

On  July  21,1 999,  Union  Electric  Company,  doing  business  as  AmerenUE  (UE), 
filed  its  application  for  findings  by  the  Commission  under  15  U.S.C.  §  79z-5a(c),  the 
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Public  Utilities  Holding  Company  Act  (PUHCA),  relating  to  Exempt  Wholesale 
Generators  (EWGs).  UE  seeks  these  findings  in  connection  with  a  proposed 
restructuring  of  its  Illinois-based  affiUate,  AmerenCIPS.  According  to  UE' s  appli- 
cation, that  restructuring  proposes  the  transfer  of  all  generating  assets  currently 
owned  by  AmerenCIPS,  and  associated  liabilities,  to  a  new  affiliate  to  be  known  as 
Genco.  Genco  will  be  designated  as  an  EWG.  UE  asserts  that  all  of  the  generating 
assets  involved  are  located  in  Illinois  and  none  are  located  in  Missouri. 

On  July  26, 1999,  the  Commission  issued  its  Order  Directing  Notice,  setting  an 
intervention  deadline  of  August  16, 1999.  OnJuly  27, 1999,  the  Commission  directed 
the  Staff  of  the  Missouri  Public  Service  Commission  (Staff)  to  respond  by  July  30, 
1999,  and  state  the  earliest  date  by  which  it  believed  it  would  be  able  to  recommend 
whether  or  not  UE's  application  should  be  granted.  On  July  30,  1999,  Staff 
responded. 

On  September  20, 1999, aprehearing  conference  was  heldin  this  matter.  There- 
after, on  September  23, 1999,  theStaffoftheMissouriPubUcService  Commission  on 
behalf  of  all  the  parties  filed  aproposed  procedural  schedule,  which  the  Commission 
adopted  on  September  27, 1999.  The  procedural  schedule  required  UE  to  file  its  Direct 
Testimony  on  or  before  October  4, 1999.  Instead,  UE  filed  a  request  for  an  extension 
of  time  to  October  11,  1999,  stating  that  the  parties  were  close  to  settlement.  The 
Commission  granted  the  requested  extension  by  Order  on  October  5,  1999.  On 
October  8, 1 999,  UE  filed  its  second  request  for  an  extension  oftime,  to  October  18, 
1999.  The  Commission  granted  the  second  requested  extension,  and  modified  the 
procedural  schedule,  on  October  12, 1999. 

Also  on  October  8, 1999,  the MissourilndustrialEnergy  Consumers  (MIEC)  filed 
their  Application  to  Intervene  Out  of  Time.  On  October  14,  1999,  UE  filed  its 
Obj  ection  to  MIEC  s  Application,  together  with  its  Notice  of  Settlement,  stating  that 
settlement  had  been  reached  on  all  is  sues  and  that  a  stipulation  and  agreement  would 
be  filed  "in  the  near  future."  The  Commission  consequently  denied  MIEC's 
Application  to  Intervene  on  October  21, 1999. 

OnNovember  3, 1999,  the  parties  filed  their  Unanimous  Stipulation  and  Agree- 
ment. The  Commission  promptly  suspended  the  procedural  schedule  by  Order  on 
November  5,  1999.  Thereafter,  the  Commission  took  no  action,  awaiting  Staff's 
suggestions  in  support  of  the  Unanimous  Stipulation  and  Agreement.  Staff's 
suggestions  were  finally  filed  on  December  21, 1999. 

Discussion: 

1.     The  Commission's  Role  in  this  Case: 

In  connection  with  the  ongoing  restructuring  of  the  electrical  energy  industry 
in  Illinois,  UE' s  Illinois  affiliate,  AmerenCIPS,  proposes  to  transferits  assets  to  anew 
entity,  Genco,  which  will  be  an  EWG.  Section  32(c)  of  the  Public  Utility  Holding 
Company  Actof  1935  (PUHCA),  codifiedat  15  U.S.C.79z-5a(c),  provides  that,  in  the 
case  of  "an  affihate  of  a  registered  holding  company,"  a  "determination  with  respect 
to  the  facility  in  question  shall  be  required  from  every  State  commission  having 
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jurisdiction  over  the  retail  rates  and  charges  of  the  affiliates  of  such  registered  holding 
company,"  that  "allowing  such  facility  to  be  an  eligible  facility  (1)  will  benefit 
consumers,  (2)  is  in  the  public  interest,  and  (3)  doesnotviolateStatelaw[.]"  Ameren 
Corporation  is  a  registered  holding  company  which  owns  both  UE,  a  public  utility 
subject  to  regulation  by  this  Commission,  and  AmerenCIPS.  Consequently,  the 
PUHC  A  requires  the  designated  determinations  by  this  Commission  if  the  proposed 
transaction  is  to  go  forward. 

2.  UE's  Position: 

UE  argues  that  the  proposed  transaction  is  in  the  public  interest,  and  will  benefit 
consumers,  in  three  respects.  First,  UE  argues  thatit  will  make  significant  additional 
generating  capacity  available  to  UE's  customers  without  adding  corresponding 
construction  costs  to  the  rate  base,  pursuant  to  the  Joint  Dispatch  Agreement  (JDA). 
Second,  UE  argues  that  several  millions  of  dollars  in  fuel  costs  will  be  avoided 
because  Genco  will  serve  certain  wholesale  customers  now  served  by  UE.  Third,  UE 
argues  that  several  more  millions  of  dollars  will  be  saved  by  deferral  of  construction 
of  a  new  generation  of  UE  generating  plants.  UE  also  asserts  that  nothing  in  state 
law  prohibits  the  proposed  transaction. 

3.  The  Unanimous  Stipulation  and  Agreement: 

In  the  Unanimous  Stipulation  and  Agreement  (S&A),  filed  on  November  3, 1999, 
UE,  Staff  and  the  Office  of  the  Public  Counsel  (Public  Counsel)  recommend  that  the 
Commission  make  the  findings  requestedby  UE,  subject  to  certain  conditions .  In  the 
event  that  the  Commission  approves  the  S&A,  the  parties  waive  their  rights  to 
cross-examination,  oral  argument,  briefs,  the  reading  of  the  transcript  by  the 
Commission,  and  judicial  review. 

The  conditions  contained  in  the  S&A  require  UE  to  seek  prior  Commission 
approval  of  substantive  changes  to  the  JDA;  to  provide  certain  generation  and 
consumption  information  to  Staff  on  a  monthly  basis;  to  seek  agreement  from  Staff 
and  the  Public  Counsel  regarding  the  effects  on  the  JDA  of  UE' s  operation  of  two 
trading  groups;  to  implement  certain  standards,  and  to  provide  certain  reports,  with 
respect  to  such  trading  groups;  to  purchase  power  from  Genco  only  by  competitive 
bidding;  and  to  provide  certain  information  regarding  competitive  bidding  and  the 
acquisition  of  additional  generating  capacity.  The  S&A  also  includes  provisions 
dealing  with  stranded  costs  and  the  continuing  applicability  of  the  S&A  of  Case 
No.  EM-96-149. 

4.  Staff's  TechnicalMemorandum: 

As  stated.  Staff  filed  its  suggestions  on  December  21,  1999.  It  is  important  to 
distinguish  the  two  components  of  Staff  s  filing:  the  suggestions  proper,  produced 
by  the  General  Counsel' s  Office,  will  be  discussed  later.  The  other  component  is  a 
lengthy  technical  memorandum  by  Michael  Proctor,  Chief  Regulatory  Economist  of 
Staff  s  Electric  Department. 
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Proctor  agrees  with  UE  that  the  proposed  transaction  is  in  the  public  interest  and 
will  benefit  consumers  and  that  the  Commission  should  make  the  requested  findings. 
However,  Proctor  sees  these  benefits  as  an  increased  operating  efficiency  of  Genco 
due  to  separation  of  regulated  and  competitive  functions,  which  will  inure  to  the 
benefit  of  Missouri  consumers  through  the  JDA.  Another  benefit.  Proctor  states,  is 
a  decreased  potential  for  market  power  abuse.  The  three  benefits  asserted  by  UE, 
in  Proctor's  view,  have  nothing  to  do  with  the  proposal  to  transfer  AmerenCIPS' 
generating  assets  to  Genco  and  designate  it  as  an  EWG.  The  benefits  asserted  by 
UE,  rather,  derive  entirely  from  the  proposal  to  serve  UE' s  retail  load  growth  with 
existing  facilities.  Proctor  notes  that  UE  can  implement  this  proposal  whether  or  not 
the  AmerenCIPS-Genco  proposal  is  implemented.  The  two  proposals  are  really 
independent  and  unrelated  in  Proctor's  view. 

Proctor  states  that  the  proposed  transaction  may  affect  Missouri  consumers  in 
two  ways.  First,  the  JDA  was  created  as  part  of  the  merger  of  UE  and  Central  Illinois 
PubUc  Service  Company  (CIPS),  Case  No.  EM-96- 149,  in  order  to  equitably  share  the 
benefits  of  low  cost  power  generation  through  the  joint  dispatch  of  the  generation 
of  the  two  systems.  Under  the  proposed  transaction,  Genco  will  replace  AmerenCIPS 
in  the  JDA  and  undertake  its  responsibilities  and  obligations.  Second,  under  the 
proposed  transaction,  UE  will  no  longer  serve  certain  wholesale  customers  in 
Missouri,  and  Genco  will  bid  for  these  customers  on  a  deregulated  basis.  These 
wholesale  customers  include  Citizens  Electric  Cooperative  and  the  cities  of  RoUa, 
Farmington,  Fredericktown,  and  Owens  ville.  Finally,  Proctor  notes  that  it  is  proposed 
that  Genco  will  own  eight  new  combustion  turbines  originally  planned  for  UE.  UE 
intends  to  serve  its  retail  load  growth  through  the  capacity  formerly  devoted  to 
wholesale  customers  rather  than  through  this  new  construction. 

UE  asserts  that  the  proposed  transaction  will  result  in  savings  of  several  millions 
of  dollars  to  Missouri  ratepayers  in  the  form  of  fuel  cost  savings  and  avoided  new 
construction  costs.  Proctor  agrees  with  UE  that  the  proposed  transaction  will  result 
in  fuel  cost  savings  for  Missouri  consumers  because  UE' s  existing  facihties  are  less 
expensive  in  that  regard  than  the  new  combustion  turbines  that  will  be  assigned  to 
Genco.  Proctor  also  agrees  with  UE' s  claim  that  the  proposed  transaction  will  result 
in  additional  savings  for  Missouri  consumers  by  avoiding  the  construction  of  new 
facilities  (based  on  a  comparison  of  $322/kW  embedded  costs  for  existing  facilities 
to  $390/kW  embedded  costs  for  new  facilities);  however,  he  does  not  believe  that 
these  savings  will  be  as  great  as  UE  projects.  Proctor  notes  that  UE  also  failed  to 
reduce  its  estimated  savings  by  the  additional  Operation  and  Maintenance  (O&M) 
costs  necessarily  consequent  upon  using  existing  generating  facilities  ($27/kW/ 
year)  as  opposed  to  new  combustion  facilities  ($4/kW/year).  Proctor  calculates  the 
result  of  adding  in  this  figure  to  be  areduction  of  savings  of  approximately  $6,000,000 
per  year. 

UE  also  asserts  that  the  proposed  transaction  will  benefit  Missouri  ratepayers 
by  giving  them  access  to  a  larger  generation  pool,  thus  reducing  purchased  power 
costs  from  peak  demand  capacity  shortfalls.  However,  Proctor  states  that,  under  the 
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proposed  transaction,  UE  will  still  experience  a  shortfall  in  capacity  and  will  need  to 
buy  power.  Proctor  cautions  that  care  must  be  taken  that  UE  is  permitted  to  buy  power 
from  Genco  only  if  Genco  is  the  most  cost-effective  alternative.  Proctor  notes  that 
any  such  purchase  agreement  will  require  a  further  finding  by  this  Commission  under 
PUHCA.  See,  e.g..  Case  No.  EM-99-369  (April  22, 1999). 

Proctor  notes  that  Staff  has  other  concerns.  Staff  is  concerned  that  the  future 
evolution  of  the  competitive  electrical  industry  in  Illinois  will  require  further  changes 
to  the  IDA.  Proctor  recommends  that  the  Commission  reserve  the  right  to  approve 
any  such  proposed  changes.  Proctor  further  notes  that  Staff  lacks  certain  information 
necessary  to  permit  it  to  determine  whether  or  not  UE  is  complying  with  the  IDA. 
Proctor  recommends  that  UE  be  required  to  furnish  this  information.  Proctor  states 
that  UE  and  its  affiliates  will  likely  form  a  new  trading  group  in  addition  to  the  existing 
trading  group  and  devote  one  to  retail  sales  and  the  other  to  wholesale  sales.  Proctor 
insists  that  Staff  and  Public  Counsel  should  have  a  role  in  defining  the  interaction 
of  the  proposed  pair  of  trading  groups  to  ensure  that  costs  and  profits  continue  to 
be  equitably  distributed  under  the  IDA. 

Proctor  further  states  that  the  reallocation  of  certain  existing  facilities  from 
wholesale  customers  to  retail  customers  may  result  in  stranded  costs.  Proctor  insists 
that  any  such  stranded  costs  must  not  be  recovered  from  the  retail  consumers. 

In  order  to  meet  the  various  concerns  he  identifies.  Proctor  proposes  a  number 
of  conditions  to  be  included  in  the  S&A  with  UE.  These  conditions  are  identical  to 
those  included  in  the  S&A  filed  herein,  already  summarized  above. 

Finally,  Proctor  states  that  he  has  been  advised,  by  Staff  counsel,  that  the 
proposed  transaction  will  not  violate  any  law  of  the  state  of  Missouri. 

5.    Staff's  Suggestions: 

Staff  notes  that  this  case  is  the  first  of  its  kind  to  be  taken  up  by  the  Commission, 
although  a  previous  case,  Case  No.  EM-99-369,  involved  similar  findings  under 
Section  32(k)  of  PUHCA.  Staff  notes  that  there  was  no  S&A  in  that  case.  Staff 
observes  that  it  is  aware  of  three  cases  from  other  states  in  which  commissions  made 
conditioned  PUHCA  Section  32(c)  findings,  but  Staff  does  not  discuss  any  of  them. 
Staff  states  that  it  provided  advance  copies  of  its  suggestions  to  the  Public  Counsel 
and  to  UE.  The  only  suggestion  made  by  Staff  is  as  follows: 

Since  there  is  a  detailed  stipulation  and  agreement  in  the  instant 
case,  the  Staff  believes  that  the  Commission  need  not  repeat  in 
its  Order  all  of  the  conditions  in  the  Unanimous  Stipulation  and 
Agreement,  but  can  proceed,  as  it  has  in  other  cases,  by 
adopting  the  Unanimous  Stipulation  and  Agreement  and  at- 
taching a  copy  to  its  Order. 

The  Commission  will  take  this  opportunity  to  suggest  some  useful  improvements 
to  the  General  Counsel' s  Office  with  respect  to  suggestions  submitted  in  support  of 
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stipulations  and  agreements.  It  is  Staff's  practice  to  submit  suggestions  in  every 
such  case,  a  practice  which  the  Commission  encourages.  Suggestions  should  be 
concise  and  should  address  these  questions:  What  is  the  legal  standard  which  the 
Commission  must  apply  in  the  case  athand?  Does  the  stipulation  and  agreementmeet 
that  standard? 

In  some  cases,  an  additional  legal  issue  must  be  addressed.  For  example,  in  the 
present  case,  the  Commission  is  asked  by  UE  to  determine  that  the  proposed 
transaction  does  not  violate  any  Missouri  law.  This  question  is  not  addressed  in  the 
General  Counsel' s  suggestions.  An  opinion  on  this  point  by  the  General  Counsel' s 
Office  would  have  been  useful.  Staff  also  would  have  assisted  the  Commission  had 
its  suggestions  discussed  the  purpose  and  effect  of  the  EWG  designation  sought 
by  UE  and  its  affiUates. 

6.    Analysis  by  the  Commission: 

The  Commission  has  considered  the  unanimous  S&A  filed  herein,  together  with 
the  pleadings.  Staff's  technical  memorandum,  and  Staffs  suggestions.  Staffs 
technical  memorandum  indicates  that  the  benefits  to  consumers  identified  by  UE  in 
its  application  are,  in  fact,  to  be  traced  to  a  part  of  the  proposed  transaction  that  has 
nothing  to  do  with  the  determinations  which  UE  seeks  in  this  case.  UE  has  not  filed 
any  pleading  contesting  this  opinion.  Nonetheless,  Staff  s  technical  memorandum 
concludes  that  the  proposed  transaction  will  result  in  benefits  to  Missouri  consum- 
ers as  long  as  certain  conditions  are  imposed.  UE,  as  well  as  Staff  and  the  Public 
Counsel,  has  agreed  to  those  conditions  and  they  are  contained  in  the  unanimous 
S&A. 

Staff  s  technical  memorandum  also  states  that  Staff  counsel  is  of  the  opinion  that 
the  proposed  transaction  does  not  violate  any  law  of  the  state  of  Missouri.  The 
Conrniission  has  reviewed  Sections  386  and  393,  RSMo,  and  has  not  found  any 
provision  that  prohibits  the  proposed  transaction.  AmerenCIPS  and  Genco  are  not 
Missouri  entities  and  do  not  operate  in  Missouri.  The  generating  assets  under 
consideration  are  not  located  in  Missouri. 

Based  on  Staff  s  well-considered  technical  memorandum  and  its  own  review  of 
the  law,  the  Conrniission  wiU  adopt  the  unanimous  S&A  of  the  parties  and  make  the 
requested  determinations. 

Findings  of  Fact: 

Based  on  the  Unanimous  Stipulation  and  Agreement  filed  by  the  parties  herein, 
as  well  as  on  the  verified  application  and  Staffs  suggestions  and  technical  memo- 
randum, the  Commission  makes  the  following  findings  of  fact  and  conclusions  of  law. 

UE  is  a  pubUc  utility  and  an  electrical  corporation,  within  the  jurisdiction  of  this 
Commission.  Section  386.020,  RSMo  Supp.  1999.  UE  is  a  wholly  owned  subsidiary 
of  Ameren  Corporation,  a  registered  holding  company.  AmerenCIPS  is  an  affiliate 
of  UE.  AmerenCIPS  proposes  to  transfer  all  of  its  generating  assets,  located  solely 
in  the  state  of  Illinois,  to  a  new  entity  to  be  called  Genco.  Genco  will  also  be  an  affiliate 
of  UE  and  Genco  will  be  designated  as  an  Exempt  Wholesale  Generator  (EWG)  under 
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Section  32  of  PUHCA.  Genco  will  succeed  to  all  of  the  rights  and  obligations  of 
AmerenCIPS  undertheJointDistribution  Agreement  (JDA)  previously  approved  by 
this  Commission. 

Conclusions  of  Law: 

Subject  to  the  conditions  contained  in  the  Unanimous  Stipulation  and  Agree- 
ment of  the  parties,  a  copy  of  which  is  attached  hereto  as  Attachment  1,  the 
Commission  determines  that  the  proposed  transaction  will  benefit  consumers  and  is 
therefore  in  the  public  interest.  The  Commission  further  determines  that  the  proposed 
transaction  does  not  violate  any  law  of  the  state  of  Missouri  in  that  neither 
AmerenCIPS  nor  Genco  is  a  Missouri  entity,  neither  of  them  operates  in  Missouri, 
and  none  of  the  generating  assets  concemed  are  located  in  Missouri. 

mS  THEREFORE  ORDERED: 

1.  That,  in  compliance  with  Section  32(c)  of  the  Public  Utility  Holding  Company  Act 

of  1935,  the  Commission  determines  that: 

a)  the  proposed  transaction  will  benefit  consumers; 

b)  the  proposed  transaction  is  in  the  public  interest;  and 

c)  the  proposed  transaction  does  not  violate  any  Missouri  law. 

2.  That  the  Commission's  approval  of  the  Application  of  Union  Electric  Company, 
doing  business  as  AmerenUE,  is  specifically  conditioned  upon  the  parties'  Unanimous 
Stipulation  and  Agreement,  a  copy  of  which  is  attached  hereto  as  Attachment  1. 

3.  That  the  Commission's  approval  of  the  Application  of  Union  Electric  Company, 
doing  business  as  AmerenUE,  does  not  imply  or  assure  approval  of  any  future  contracts  to 
purchase  electric  energy  at  wholesale  from  an  exempt  wholesale  generator  that  is  an  affiliate 
or  associate  company  of  an  electrical  corporation  within  the  Commission's  jurisdiction. 

4.  That  nothing  in  this  order  shall  be  considered  a  finding  by  the  Commission  of  the 
value  for  ratemaking  purposes  of  the  properties  and  transactions  herein  involved. 

5.  That  the  Commission  reserves  the  right  to  consider  any  ratemaking  treatment  to  be 
afforded  the  properties  and  transactions  herein  involved  in  a  later  proceeding. 

6.  That  this  order  shall  become  effective  on  January  25,  2000. 

7.  That  this  case  may  be  closed  on  January  26,  2000. 

Lumpe,  Ch.,  Crumpton,  Drainer,  Murray,  and  Schemenauer,  CC,  concur. 
Thompson,  Deputy  Chief  Regulatory  Law  Judge 


EDITOR'S  NOTE:  Attachment  1 ,  the  Unanimous  Stipulation  and  Agreement,  in  this 
case  has  not  been  published.  If  needed,  this  document  is  available  in  the  official  case 
files  of  the  Missouri  Public  Service  Commission. 
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In  the  Matter  of  the  Monitoring  of  the  Experimental  Alternative 
Regulation  Plan  of  Union  Electric  Company.* 

Case  No.  EO-96-14 
Decided  January  25,  2000 


Electric  §§1,  9.  Evidence,  Practice  and  Procedure  §§1,  2,  24.  The  Commission  denied  the 
appUcations  for  rehearing  filed  pursuant  to  Section  386.500,  RSMo,  and  4  CSR  240-2.160(3) 

because  neither  application  stated  sufficient  reason  to  do  so. 

Electric  §§1,  9.  Evidence,  Practice  and  Procedure  §§1,  2,  24.  The  Commission  denied 
AmerenUE's  motion  for  stay  because  the  authority  cited  by  the  movant,  Section  386.520,  RSMo, 
does  not  authorize  the  Commission  to  stay  its  own  order. 

Electric  §§1,  9.  Evidence,  Practice  and  Procedure  §§1,  2,  24.  The  Commission  granted  Public 
Counsel's  motion  for  clarification  of  the  Commission's  intent  that  the  revenues  ordered  to  be 
booked  as  "other  income  and  deductions"  relating  to  decommissioning  funds  flow  through  to 

ratepayers  in  the  form  of  sharing  credits. 

ORDERDENYINGAPPLICATIONSFORREHEARING,DENYINGMOTIONFOR 
STAYANDGRANTINGMOTIONFORCLARIFICATION 

On  December  23 , 1 999,  the  Missouri  Public  Service  Commission  (Commission) 
issued  its  Report  and  Order  resolving  the  remaining  issues  regarding  the  third  credit 
sharing  year.  On  December  30,  1999,  Union  Electric  Company  d/b/a  AmerenUE 
(AmerenUE)  filed  its  application  for  rehearing  and  request  for  a  stay.  In  its  application 
forrehearing,  AmerenUE  stated  that  reconsideration  of  the  Commission' s  Report  and 
Order  was  warranted  because  certain  decisions  in  the  Report  and  Order  were 
"unlawful,  unjust,  unreasonable,  and/or  are  not  grounded  on  competent  and 
substantial  evidence."  In  its  argument,  AmerenUE  alleges  that  the  Commission  has 
failed  to  set  forth  required  findings  of  fact  and  conclusions  of  law,  including  the 
Commission's  statutory  authority  to  order  the  adjustments  contained  in  its  Report 
and  Order.  Further,  AmerenUE  alleges  that  the  Commission's  order  violates  the 
binding  legal  obligations  established  in  the  Stipulation  and  Agreement  approved  by 
the  Connmission  in  Case  No.  ER-95-41 1  and  that  the  Report  and  Order  exceeds  the 
Commission's  statutory  and  constitutional  authority.  AmerenUE  alleges  that  the 
Commission  erred  in  adopting  several  of  the  adjustments  recommended  by  Staff  and 
Public  Counsel  because  those  adjustments  were  unsupported  by  competent  and 
substantial  evidence,  including  Year  2000  costs,  decommissioning  fund  deposits 
which  AmerenUE  characterizes  as  a  cash  working  capital  benefit,  territorial  agree- 
ments, and  merger  costs. 

AmerenUE  also  alleges  that  the  Commission' s  Report  and  Order  issued  Decem- 
ber 23,  1999,  violates  the  due  process  clauses  of  both  the  Missouri  and  the  United 
States  Constitutions  because  AmerenUE  alleges  that  the  Connmission  inappropri- 
ately shifted  the  burden  of  proof  relating  to  territorial  agreement  costs  to  the  company 
after  the  hearing.  AmerenUE  further  alleges  that  the  Commission's 

*Tliis  order  contains  changes  ordered  by  the  Missouri  Public  Service  Commission  on  January 
25,  2000. 
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Report  and  Order  issued  December  23,  1999,  violates  botii  tiie  Missouri  and  the 
United  States  Constitutions  because  the  Commission  ordered  adjustments  that 
impair  AmerenUE' s  contract  rights  and  AmerenUE  alleges  that  the  Commission  has 
done  so  with  no  justification  based  in  overarching  concerns  of  public  health,  safety 
or  welfare.  AmerenUE  alleges  that  the  Commission's  Report  and  Order  issued 
December  23, 1999,  violates  both  the  Missouri  and  the  United  States  Constitutions 
because  it  deprives  AmerenUE  of  its  property  without  just  compensation  and 
interferes  with  reasonable  investment-backed  expectations,  both  of  which  are 
protected  under  the  "takings  clauses"  of  the  United  States  and  the  Missouri 
Constitutions.  AmerenUE  also  alleges  that  the  Commission's  Report  and  Order 
issued  December  23, 1999,  violates  the  due  process  clauses  of  both  the  Missouri  and 
the  United  States  Constitutions  because  the  Commission's  order  is  alleged  to 
constitute  "retroactive  lawmaking"  and  "resting  on  no  rule  or  standard  except  the 
Commission's  unanchored  discretion".  Finally,  AmerenUE  alleges  that  the 
Commission' s  order  directing  the  submission  of  memoranda  with  recommendations 
in  compliance  with  Section  3  .g.  of  the  Stipulation  and  Agreement  is  unlawful  because 
it  is  AmerenUE' s  position  that  Section  3  .g.  no  longer  has  any  legal  force  or  authority 
because  either  it  has  been  superseded  by  Section  3.g.  of  the  second  experimental 
alternative  regulation  plan  (EAR?)  or  the  first  EAR?  has  long  since  ended.  AmerenUE 
states  that  "any  question  of  whether  it  [the  first  EARP]  should  be  continued  is  literally 
nonsense." 

AmerenUE  alsorequested  that  the  Commission  issue  its  order  staying  implemen- 
tation of  the  credit  sharing  until  this  matter  is  no  longer  appealable.  AmerenUE  cites 
the  difficulty  in  crediting  consumers  currently  in  place  who  may  later  be  absent  when 
and  if  the  Commission' s  Report  and  Order  were  to  be  overturned  on  appeal  and  it 
would  be  necessary  to  recollect  the  sharing  credits  paid  erroneously. 

On  January  3, 2000,  Staff  of  the  Missouri  Public  Service  Commission  (Staff)  filed 
its  initial  response  to  AmerenUE' s  application  for  rehearing  and  motion  for  a  stay. 
In  its  initial  response  to  AmerenUE' s  application  for  rehearing  and  motion  for  stay. 
Staff  noted  that  the  case  which  AmerenUE  cites.  State  ex  rel.  Midwest  Gas  User's 
Ass'n  V.  Public  Serv.  Comm'  n,  996  S  .W.2d  608  (Mo.  App.  1 999),  involved  the  court' s 
determination  of  the  appropriate  application  of  Section  386.520,  RSMo  (1994). 
Section  386.520  provides  direction  to  the  circuit  court  to  issue  a  stay  or  suspend  the 
order  and  decision  of  the  Commission  under  specific  criteria.  Nowhere  in  the 
statutory  sections  set  forth  in  full  in  the  Staff  s  initial  response  is  there  any  statutory 
section  which  grants  the  Commission  authority  to  stay  its  own  decision  and  order 
after  such  has  been  issued. 

On  January  3,  2000,  the  Office  of  the  Public  Counsel  (Public  Counsel)  filed  its 
Application  For  Rehearing  And  Motion  For  Clarification.  In  its  application  for 
rehearing.  Public  Counsel  states  that  the  Commission's  Report  and  Order  issued 
December  23, 1999,  is  unlawful,  unjust,  unreasonable,  arbitrary,  capricious,  involves 
an  abuse  of  discretion,  and  is  not  supported  by  competent  and  substantial  evidence 
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on  the  whole  record.  PubHc  Counsel  specifically  states  that  the  Commission' s  Report 
and  Order  fails  to  require  AmerenUE  to  bear  the  burden  of  proof  regarding  the  issues 
litigated  in  this  matter  in  violation  of  Section  386.430,  RSMo  ( 1 994)  and  contrary  to 
the  Commission' s  approval  of  the  Stipulation  and  Agreement  in  Case  No.  ER-95-41 1 . 
Pubhc  Counsel  further  alleges  that  the  Commission' s  order  unlawfully  and  unreason- 
ably fails  to  require  AmerenUE  to  capitaUze  those  costs  referred  to  as  "other  computer 
costs"  forregulatory  purposes.  Further,  Public  Counsel  alleges  that  the  Commission' s 
Report  and  Order  issued  December  23,  1999,  failed  to  address  Public  Counsel's 
primary  recommendation  that  would  require  AmerenUE  to  place  an  additional 
payment  with  the  trust  fund  for  the  full  amount  of  the  earnings  enjoyed  by  AmerenUE 
during  the  delays.  Public  Counsel  requests  that  this  issue  either  be  reheard  or 
clarified.  PubUc  Counsel  requested  specifically  that  the  Commission  clarify  that  it 
intended  for  the  interest  revenues  earned  by  AmerenUE  while  holding  the  decom- 
missioning funds,  which  were  ordered  to  be  booked  as  "other  income  and  deduc- 
tions," to  flow  through  to  ratepayers  in  the  form  of  sharing  credits. 

Public  Counsel  further  alleges  that  the  Commission's  finding  that  there  was 
insufficient  evidence  to  show  that  AmerenUE  should  be  ordered  to  pay  interest  on 
the  decommissioning  fund  deposit  payment  due  March  1998  is  unlawful  and 
unreasonable.  Public  Counsel  also  alleges  that  it  was  unreasonable  for  the  Commis- 
sion to  require  that  the  interest  calculated  on  the  four  late  decommissioning  payments 
should  be  calculated  based  on  the  weighted  average  short-term  borrowing  rate, 
instead  of  the  expected  average  rate  actually  utilized  by  the  decommissioning  trust 
fund  actuaries,  9.25  percent.  Finally,  Public  Counsel  alleges  that  with  regard  to  the 
other  computer  costs  issue  and  the  decommissioning  fund  deposit  issue,  the 
Commission's  Report  and  Order  issued  December  23,  1999,  is  legally  deficient 
because  it  lacks  adequate  findings  of  fact  and  conclusions  of  law. 

The  Commission  has  considered  the  appUcations  for  rehearing  filed  by  AmerenUE 
and  PubHc  Counsel.  Pursuant  to  Section  386.500,  RSMo  (1994),  and  4  CSR  240- 
2. 160(3),  the  Commission  shall  grant  a  rehearing  if  in  its  judgment  there  is  sufficient 
reason  to  do  so.  Neither  AmerenUE  nor  PubUc  Counsel  has  provided  sufficient 
reason  for  the  Conamission  to  grant  a  rehearing  and  the  Commission  wiU  deny  these 
applications. 

The  Commission  has  considered  AmerenUE' s  motion  for  stay  and  the  other 
filings  made  by  the  parties .  Section  386 . 520,  RSMo  ( 1 994),  authorizes  the  circuit  court 
to  entertain  motions  for  stay.  If  the  Commission  was  authorized  to  consider  this 
motion  staying  its  own  Report  and  Order,  the  Commission  would  be  concerned  that 
those  same  customers  who  AmerenUE  has  referred  to  in  its  affidavit  are  the  same 
customers  who  paid  the  rates  that  resulted  in  the  credit  sharing  revenues  and  as  they 
leave  the  AmerenUE  system,  they  will  not  receive  their  share  of  the  credit.  It  is 
apparent  that  the  parties  have  reached  agreeable  methods  in  the  past  by  which  credits 
have  been  shared  throughout  the  three  years  covered  by  this  credit  sharing  plan  as 
well  as  the  one  time  credits  which  were  distributed.  If  no  specific  plan  is  already  set 
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forth  in  the  Stipulation  and  Agreement  in  Case  No.  ER-95-4 11 ,  an  equitable  distribu- 
tion plan  could  be  adopted  by  this  Commission.  Should  the  company  need  to  recover 
costs,  adjustments  could  be  made  in  the  same  manner  by  affecting  future  credit 
sharing  which  are  still  pending.  AmerenUE's  motion  to  stay  shall  be  denied. 

Finally,  the  Commission  has  considered  PubUc  Counsel' s  motion  for  clarification 
which  requested  that  the  Commission  clarify  its  intent  that  the  revenues  ordered  to 
be  booked  as  "other  income  and  deductions"  in  relation  to  decommissioning  funds 
should  flow  through  to  ratepayers  in  the  form  of  sharing  credits.  In  its  Report  and 
Order  issued  December  23, 1 999,  the  Commission  found  that  AmerenUE  did  receive 
abenefit  during  the  third  sharing  period  as  a  result  of  a  delay  in  making  four  quarterly 
deposits  to  the  decommissioning  fund.  By  ordering  AmerenUE  to  account  for  these 
additional  interest  revenues  as  "other  income  and  deductions,"  the  Commission 
expected  that  the  revenues  shown  by  the  company  would  increase  by  the  amount 
of  interest  earned  and  that  the  appropriate  portion  of  such  revenues  would  then  flow 
through  to  the  ratepayers  in  the  form  of  sharing  credits  as  that  amount  should 
increase  the  overall  revenues  under  consideration.  The  Commission  wiU  grant  Public 
Counsel' s  motion  for  clarification. 

IT  IS  THEREFORE  ORDERED: 

1 .  That  the  application  for  rehearing  filed  by  Union  Electric  Company  d/b/a  AmerenUE 
on  December  30, 1999,  is  denied. 

2.  That  the  motion  for  stay  filed  by  Union  Electric  Company  d/b/a  AmerenUE  on 
December  30,  1999,  is  denied. 

3.  That  the  application  for  rehearing  filed  by  the  Office  of  the  Public  Counsel  on 
January  3,  2000,  is  denied. 

4.  That  the  motion  for  clarification  filed  by  the  Office  of  the  Public  Counsel  on  January 
3,  2000,  is  granted.  The  Commission  finds  that  its  ordered  paragraph  No.  7  which  directed 
Union  Electric  Company  d^/a  AmerenUE  to  account  for  additional  revenues  earned  and 
interest  revenues  which  accumulated  due  to  late  payment  of  decommissioning  fund  deposits 
should  be  considered  revenues  in  the  calculation  of  earnings  and  the  appropriate  portion  of 
the  revenues  shall  flow  through  to  the  ratepayers  in  the  form  of  sharing  credits. 

5.  That  this  order  shall  become  effective  on  February  4,  2000. 

Lumpe,  Ch.,  Schemenauer,  and  Drainer,  CC,  concur  Murray,  C,  dissents  with 
dissenting  opinion  Crumpton,  C,  absent 
Register,  Regulatory  Law  Judge 
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DISSElVmGOPISIONOFCOMMISSIONERCONNIEMlJRRAY 

I  respectfully  dissent.  The  Commission  should  take  this  opportunity  to  recon- 
sider the  Report  and  Order  issued  on  December  23, 1999,  and  correct  the  deficiencies 
therein.  The  Commission' s  authority  to  reconsider  the  order  is  found  in  4  CSR  240- 
2. 160(3),  which  provides  that: 

The  commission  shall  grant  a  rehearing  or  reconsider  the  order  if  in  its  judgment 
there  is  sufficient  reason  to  do  so.  (Emphasis  added) 

The  Commission  should  clarify  that  the  Conmiission  does  not  considerthe  EARP 
to  have  been  a  failure.  The  frustration  expressed  in  the  Report  and  Order  regarding 
time  taken  to  litigate  the  novel  questions  of  first  impression  should  have  been 
tempered.  Express  recognition  of  the  benefits  that  the  EARP  has  brought  to  Missouri 
as  well  as  express  recognition  that  the  parties  were  successful  in  containing  the 
process  by  setthng  many  issues  would  have  been  appropriate  in  the  Report  and  Order 
and  should  now  be  made  clear. 

The  Commission  should  further  clarify  that  the  Commission  recognizes  that 
calculation  of  sharing  credits  under  the  EARP  does  not  constitute  rate  making,  and 
that  its  statutory  power  to  ensure  just  and  reasonable  rates  is  not  the  authority  upon 
which  it  relied  to  order  adjustments  under  the  EARP.  Furthermore,  the  Commission 
should  clarify  its  statements  concerning  its  role  under  the  EARP.  The  Commission 
should  make  clear  that  all  adjustments  ordered  were  required  by  the  application  of 
the  reconciliation  procedure  set  forth  in  the  EARP  Stipulation  and  Agreement  and 
were  not  ordered  as  an  act  of  discretion  on  the  part  of  the  Commission.  It  should 
further  clarify  that  the  unilateral  amendment  process  proposed  by  Staff  is  not 
permissible  under  the  EARP  and  that  the  Commission  did  not  adopt  Staff  s  interpre- 
tation that  the  Commission  may  order  an  adjustment  not  provided  in  the  reconcili- 
ation procedure.  As  I  stated  in  my  Concurring  Opinion  to  the  Report  and  Order,  the 
Commission' s  discussion  of  the  issue  of  injuries  and  damages  confused,  rather  than 
clarified,  the  appropriate  application  of  the  reconciliation  procedure. 

Most  importantly.  Staff  s  Motion  for  Clarification  and  AmerenUE' s  Apphcation 
for  Rehearing  demonstrate  that  the  record  does  not  support  inclusion  of  the  section 
in  the  Report  and  Order  related  to  compliance  with  Section  3  .g.  of  Case  No.  ER-95- 
411  Stipulation  and  Agreement.  The  Commission  should  reconsider  and  rescind 
ordered  paragraph  No.  8. 
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In  the  Matter  of  the  Missouri  Public  Service  Commission,  Com- 
plainant, vs.  The  City  of  Granby,  Missouri,  Respondent. 


Case  No.  GC-96-452 
Decided  January  25,  2000 


Gas  §16.  The  Commission  denied  Staffs  motion  seeking  penalties  against  a  municipality  where 
the  municipality  completed  a  gas  distribution  system  replacement  project  mandated  by  the 
Commission  but  did  so  five  months  after  a  deadUne  imposed  by  the  Commission. 

ORDERDENYINGSTAFF'SMOTION 
SEEKINGPENALTIESANDCLOSINGCASE 

As  part  of  a  stipulation  and  agreement  to  resolve  a  complaint  brought  by  the  Staff 
of  the  Public  Service  Commission  (Staff),  the  City  of  Granby  (Granby)  undertook  a 
project  to  replace  its  steel  natural  gas  distribution  system  with  a  system  consisting 
of  polyethylene  pipe,  valves  and  fittings.  Granby  agreed  to  complete  this  project  by 
April  1,  1999.  By  its  order  issued  on  December  3,  1998,  the  Commission  granted 
Granby's  motion  to  extend  that  deadline  to  July  3 1,  1999.  On  August  5,  1999,  the 
Commission  denied  Granby' s  requestto  again  extend  the  time  allowedfor  completion 
of  the  replacement  project. 

On  October 27,1999,theStaff  filed  aMotion  Seeking  Penalties .  That  motion  asked 
the  Commission  to  authorize  the  Commission's  General  Counsel  to  seek  financial 
penalties  against  Granby  for  its  failure  to  complete  the  project  by  the  deadline 
imposed  by  the  Commission.  Granby  responded  to  Staff  s  motion  on  November  8, 
by  filing  its  suggestions  in  opposition  along  with  a  motion  asking  the  Commission 
to  dismiss  Staff's  motion  for  penalties.  Neither  Staff's  motion,  nor  Granby's 
response,  indicated  whether  or  not  the  gas  distribution  system  replacement  project 
had  been  completed. 

Wishing  to  have  more  information  about  the  current  status  of  the  gas  system 
replacement  proj  ect  before  ruling  on  Staff' s  motion  for  penalties  and  Granby' s  motion 
to  dismiss,  the  Commission,  on  December  9, 1999,  issued  an  Order  Directing  the  City 
of  Granby  to  File  a  Verified  Progress  Report.  On  December 21,1999,  the  City  of  Granby 
filed  a  verified  report,  signed  by  the  Mayor  of  Granby,  indicating  that  the  gas 
distribution  system  replacement  project  has  been  fully  completed.  On  January  6, 
2000,  Staff  filed  a  response  to  the  verified  report  in  which  Staff  indicated  that  an  on- 
site  inspection  indicated  that  Granby's  records  indicate  that  the  gas  distribution 
system  replacement  proj  ect  was  completed  on  December  14,1999. 

After  considering  these  matters,  the  Commission  has  concluded  that,  although 
it  has  the  authority  to  seek  monetary  penalties  against  the  City  of  Granby,  it  will  not 
do  so.  The  gas  distribution  system  replacement  project  is  now  complete  and  the 
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safety  of  the  public  has  been  protected.  Nothing  would  be  gained  by  imposing 
penalties  against  Granby. 

ITISTHEREFOREORDERED: 

1.  That  Staff's  Motion  Seeking  Penalties  is  denied. 

2.  That  this  order  shall  become  effective  on  February  4,  2000. 

3.  That  this  case  may  be  closed  on  February  7,  2000. 

Lumpe,  Ch.,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Crumpton,  C.,  absent 
Woodruff,  Regulatory  Law  Judge 


In  the  Matter  of  the  Application  of  Kansas  City  Power  &  Light 
Company  for  Approval  of  the  Accrual  and  Funding  of  Wolf 
Creek  Generating  Station  Decommissioning  Costs  at  Current 
Levels 

Case  No.  EO-2000-210 
Decided  January  27,  2000 


Electric  §§17,  45.  Evidence,  Practice  and  Procedure  §  9.  On  January  27,  2000,  the 
Commission  ordered  that  the  Unanimous  Stipulation  and  Agreement  filed  on  December  20,  1999, 
is  approved,  and  that  Kansas  City  Power  and  Light  Company's  retail  jurisdiction  annual 
decommissioning  expense  accruals  and  trust  fund  payments  shall  continue  at  the  current  level  of 
$2,303,856. 

ORDERAPPROVINGSTIPULATIONANDAGREEMENT 

On  September  1, 1999,  Kansas  City  Power  &  Light  Company  (KCPL)  filed  an 
application  with  the  Missouri  Public  Service  Commission  (Commission)  for  approval 
of  the  accrual  and  funding  of  Wolf  Creek  Generating  Station  (Wolf  Creek)  decommis- 
sioning costs  at  current  levels. 

On  September  7,  1999,  the  Commission  issued  notice  of  the  application,  and 
allowed  interested  entities  the  opportunity  to  intervene.  Since  no  proper  party  filed 
an  application  to  intervene  and  there  are  no  outstanding  requests  for  hearing,  the 
Commission  determines  that  an  oral  hearing  is  not  necessary  and  KCPL  may  submit 
evidence  in  support  of  its  application  by  verified  statement.  State  ex  rel.  Rex 
Deffenderfer  Enterprises,  Inc.  v.  Public  Service  Commission,  776  S.W.2d  494, 496 
(Mo.App.l989). 
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On  October  7, 1999,  the  Staff  of  the  Commission  (Staff)  filed  its  motion  for  an 
extension  of  time  to  file  a  stipulation  and  agreement  or  a  procedural  schedule.  Before 
that  motion  could  be  ruled  on,  on  October  15, 1999,  Staff  filed  its  second  motion  for 
extension  of  time  to  file  a  stipulation  and  agreement  or  a  procedural  schedule, 
requesting  that  the  Commission  give  the  parties  until  November 4, 1 999,  to  either  file 
a  stipulation  and  agreement  or  a  procedural  schedule.  On  October  19,  1999,  the 
Commission  entered  its  order  extending  the  date  for  the  filing  of  aprocedural  schedule 
until  November 4, 1999.  OnNovember4, 1999,Stafffileditsthirdmotionforextension 
of  time  to  file  a  stipulation  and  agreement  or  a  procedural  schedule,  requesting  that 
the  Commission  give  the  parties  until  December 4, 1 999,  to  either  file  a  stipulation  and 
agreement  oraprocedural  schedule.  OnNovember  10, 1999,  the  Commission  entered 
another  order  extending  the  date  for  the  filing  of  a  procedural  schedule  until  January 
4,2000. 

OnDecember  14, 1999,KCPLfiledits  motion  to  amenditsapplicationforapproval 
of  the  accrual  and  funding  of  Wolf  Creek  Generating  Station  deconnmissioning  costs 
at  current  levels.  KCPL  stated  that  this  amendment  would  correct  an  inaccurate 
assumption  that  only  the  land  and  right  of  way  would  be  subject  to  property  taxes. 
The  proposed  amendment,  KCPL  stated,  assumes  that  some  of  the  buildings  will 
continue  in  use  and,  therefore,  be  subject  to  property  taxes.  The  proposed 
amendmentwouldresultin  an  increase  in  the  estimated  property  taxes  from$608,537 
to  $3,885, 197,  KCPL  stated.  KCPL  statedalsothattheoverall  cost  of  decommission- 
ing was  changed  to  reflect  the  increase  of  $3 ,276,579  in  estimated  property  taxes.  The 
Conmiission  will  grant  KCPL' s  motion  to  amend  its  appUcation  for  approval  of  the 
accrual  and  funding  of  Wolf  Creek  Generating  Station  decommissioning  costs  at 
current  levels. 

The  Office  of  the  Pubhc  Counsel,  Staff,  and  KCPL  (the  parties)  filed  aunanimous 
stipulation  and  agreement  on  December  20, 1 999 .  On  January  1 4, 2000,  the  parties 
filed  a  motion  to  file  an  amended  page  in  the  stipulation,  which  corrected  the  original 
last  page  of  the  stipulation  and  agreement.  The  Commission  will  grant  the  parties' 
motion  to  file  an  amended  page  in  the  stipulation. 

In  the  stipulation  and  agreement,  the  parties  agree,  inter  alia,  that  KCPL  shall 
continue  its  Missouri  retail  jurisdiction  expense  accruals  and  trust  fund  payments 
at  current  levels  without  any  change  in  its  Missouri  retail  jurisdictional  rates.  The 
parties  further  agree  that  annual  decommissioning  costs  in  the  amount  of  $2,303,856 
are,  and  should  continue  to  be,  included  in  KCPL' s  cost  of  service  and  reflected  in 
its  current  rates  for  ratemaking  purposes.  The  parties  agree  that  it  is  reasonable  and 
prudent  to  continue  the  annual  accruals  at  the  current  level  of  $2,303 , 856,  the  current 
Missouri  jurisdictional  amount. 

OnDecember 20, 1999,  Staff  iiled  the  testimony  of  David  Broadwater  (Broadwater) 
in  support  of  the  stipulation.  Broadwater  testified,  inter  alia,  that  Staff  and  KCPL 
have  agreed  to  an  amount  of  decommissioning  expense  of  approximately  $470  milhon 
in  1999  dollars,  and  have  also  agreed  upon  the  annual  funding  level.  Broadwater 
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reviewed  KCPL' s  decommissioning  options,  and  explained  the  current  status  of  the 
fund. 

The  Conamission  has  considered  the  verified  application,  the  unanimous  stipu- 
lation and  agreement,  and  the  testimony  of  Broadwater.  The  Commission  finds  that 
the  parties '  estimate  of  $470  milhon  in  1 999  dollars  to  immediately  decommission  Wolf 
Creek  upon  the  expiration  of  its  forty  year  Ucense  is  reasonable.  The  Commission  also 
finds  that  KCPL' s  currently  effective  rates  include  an  annual  amount  of  $2,303,856 
for  decommissioning  expense. 

ITISTHEREFOREORDERED: 

1.  That  the  Motion  to  File  Amended  Page  in  Stipulation  and  Agreement  filed  on 
January  14,  2000,  is  granted. 

2.  That  the  Unanimous  Stipulation  and  Agreement  filed  on  December  20,  1999,  is 
approved. 

3.  That  Kansas  City  Power  and  Light  Company' s  retail  jurisdiction  annual  decommis- 
sioning expense  accruals  and  trust  fund  payments  shall  continue  at  the  current  level  of 
$2,303,856. 

4.  That  the  December  14,  1999,  motion  by  Kansas  City  Power  and  Light  Company 

to  amend  its  application  for  approval  of  the  accrual  and  funding  of  Wolf  Creek  Generating 
Station  decommissioning  costs  at  current  levels  is  granted. 

5.  That  Kansas  City  Power  and  Light  Company  or  its  trustee  shall  file  on  aprospective 

basis  in  this  case  one  copy  of  the  quarterly  reports  required  by  Commission  Rule  4  CSR  240- 
20.070(5)  and  one  copy  of  the  annual  reports  required  by  Commission  Rule  4  CSR  240- 
20.070(6). 

6.  That  this  order  shall  become  effective  February  8,  2000. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Hopkins,  Senior  Regulatory  Law  Judge 


EDITOR'S  NOTE:  The  Unanimous  Stipulation  and  Agreement  in  this  case  has  not 
been  pubhshed.  If  needed,  this  document  is  available  in  the  official  files  of  the 
Missouri  Public  Service  Commission. 
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In  the  Matter  of  the  AppUcation  of  Kansas  City  Power  &  Light 
Company  for  a  Waiver  or  Variance  from  Order  Granting  Vari- 
ance in  Case  No.  EO-91-224  for  Good  Cause  Shown 


Case  No.  EO-96-386 
Decided  January  27,  2000 


Electric  §14.  The  Commission  terminated  a  variance  previously  granted  to  an  electric  utility 
because  the  meter  replacement  project  for  which  the  variance  was  needed  had  been  completed. 

ORDERENDINGVARIANCEANDCLOSINGCASE 

On  August  6, 1 996,  the  Commission  granted  a  waiver  requested  by  Kansas  City 
Power  &  Light  Company  (KCPL).  The  waiver  temporarily  relieved  KCPL  of  the 
requirement  that  it  use  statistical  procedures  to  test  the  accuracy  of  its  meters.  KCPL 
represented  that  the  testing  procedures  were  not  necessary  while  it  was  in  the 
process  of  replacing  its  meters  with  CellNet  meter  modules  in  order  to  implement  an 
automated  meter  reading  system.  KCPL's  waiver  application  requested  that  the 
waiver  from  the  required  testing  procedures  be  effective  only  through  December  3 1 , 
1996.  However,  the  Commission' s  order  did  not  establish  a  termination  date  for  the 
variance.  Instead,  the  Commission  directed  KCPL  to  file  a  pleading  in  the  case 
indicating  when  it  had  completed  the  meter  replacement  program  and  returned  to  the 
previously  established  testing  procedures. 

On  June  1 8, 1999,  the  Commission  issued  an  Order  directing  KCPL  to  file  areport 
advising  the  Commission  of  the  status  or  completion  of  the  meter  replacement  proj  ect 
and  variance.  On  August  27,  1999,  KCPL  filed  a  report  indicating  that  the  meter 
replacement  project  was  not  yet  complete  and  that  KCPL  had  not  yet  reverted  to 
compUance  with  the  statistical  sampUng  method  of  testing  the  accuracy  of  its  meters. 

On  September  21,  1999,  the  Commission  directed  its  Staff  to  investigate  the 
circumstances  surrounding  the  completion  of  KCPL' s  meter  replacement  project  to 
determine  whether  or  not  the  delay  in  the  completion  of  that  project  and  the  resulting 
delay  in  KCPL's  return  to  the  established  testing  program  had  adversely  affected 
KCPL's  ability  to  ensure  the  accuracy  of  its  meters.  Staff  conducted  the  ordered 
investigation  and  on  November  19, 1999,  filed  a  Memorandum  in  which  it  reported 
that  KCPL  has  not  compromised  the  accuracy  of  its  meters  during  the  replacement 
project.  Staff  indicated  that  KCPL  anticipated  completing  the  meter  replacement 
project  by  January  1 , 2000.  In  response  to  Staff  s  recommendation,  the  Commission, 
on  December  7, 1 999,  ordered  KCPL  to  file  a  report,  no  later  than  January  14, 2000, 
indicating  whether  or  not  the  variance  granted  on  August  6,  1996  should  be 
continued. 
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On  January  1 0, 2000,  KCPL  filed  its  report.  KCPL  indicates  that  it  has  completed 
the  meter  replacement  project  and  that,  as  of  the  first  week  of  January,  2000,  it  has 
resumed  normal  meter  testing.  KCPL  states  that  it  no  longer  needs  a  waiver  or 
variance  from  the  statistical  method  of  testing  the  accuracy  of  its  meters. 

Since  KCPL  no  longer  needs  the  variance  that  was  granted  in  this  case,  that 
variance  will  be  terminated  and  this  case  wiU  be  closed. 

ITISTHEREFOREORDERED: 

1.  That  the  variance  granted  to  Kansas  City  Power  &  Light  Company  by  the 
Commission's  order  of  August  6,  1996,  to  carry  out  the  CellNet  Data  Systems  project  is 
terminated. 

2.  That  this  order  shall  become  effective  on  February  8,  2000. 

3.  That  this  case  shaU  be  closed  on  February  9,  2000. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur 
Woodruff,  Regulatory  Law  Judge 


In  the  Matter  of  Alma  Telephone  Company's  Filing  to  Revise  its 
Access  Service  Tariff,  P.S.C.  Mo.  No.  2.  Tariff  No.  9900658* 

In  the  Matter  of  MoKan  Dial,  Inc.'s  Filing  to  Revise  its  Access 
Service  Tariff,  P.S.C.  Mo.  No.  2.  Tariff  No.  9900656 

In  the  Matter  of  Mid-Missouri  Telephone  Company's  Filing  to 
Revise  its  Access  Service  Tariff,  P.S.C.  Mo.  No.  2.  Tariff  No. 
9900712 

In  the  Matter  of  Choctaw  Telephone  Company's  Filing  to  Revise  its 
Access  Service  Tariff,  P.S.C.  Mo.  No.  1.  Tariff  No.  9900667 

In  the  Matter  of  Chariton  Valley  Telephone  Company's  Filing  to 
Revise  its  Access  Service  Tariff,  P.S.C.  Mo.  No.  2.  Tariff  No. 
9900657 

In  the  Matter  of  Peace  Valley  Telephone  Company's  Filing  to 
Revise  its  Access  Service  Tariff,  P.S.C.  Mo.  No.  2.  Tariff  No. 
9900655.  (Consolidated) 


*The  Commission,  in  an  order  issued  onFebruary  29, 2000,  denied  an  application  for  rehearing 
in  this  case. 


ALMA  TELEPHONE  COMPANY 


521 


8  Mo.  P.S.C.  3d 

Case  No.  11-99-428,  et  al 
Decided  January  27,  2000 


Telecommunications  §14.  The  Commission  did  not  approve  the  request  by  local  telephone 
companies  to  amend  their  tariffs  to  allow  them  to  apply  their  switched  access  rates  to  traffic 
originating  on  a  commercial  mobile  radio  service  that  terminates  in  their  territory. 

APPEARANCES 

Craig  S.  Johnson,  Esq.,  Andereck,  Evans,  Milne,  Peace  &  Bairaihoer,  301  East 
McCarty  Street,  P.O.  Box  1438,  Jefferson  City,  Missouri  65102-1438,  for  Alma 
Telephone  Company  et  al. 

W.R.  Englandlll,  Esq.,  Brydon,  SwearengenandEngland,P.C.,  3 12EastCapitol 
Avenue,  P.O.  Box 456,  Jefferson  City,  Missouri,  65 101-0456,  forthe  Small  Telephone 
Company  Group . 

Pauls.  DeFord,  Esq.,  Lathrop  &  Gage,  L.C.,  2345  GrandBoulevard,  Kansas  City, 
Missouri  63 1 3 1 ,  for  AT&T  Wireless  Services,  Inc. 

Paid  Lane,  Esq.,  Southwestern  Bell  Telephone  Company,  One  Bell  Telephone 
Center,  Room  35 1 8,  Saint  Louis,  Missouri  63 10 1 ,  for  Southwestern  Bell  Telephone 
Company. 

Jeanne  A.  Fischer,  Esq.,  Southwestern  Bell  Wireless,  Inc.,  13075  Manchester 
Road,  lOON,  Saint  Louis,  Missouri  63 1 3 1 ,  for  Southwestern  Bell  Wireless,  Inc. 

Charles  W.  McKee,  Esq.,  Sprint  Spectrum  L.P.  d/b/a  Sprint  PCS,  4900  Main  12* 
Floor,  Kansas  City,  Missouri  64 1 1 2,  for  Sprint  PCS . 

Michael Dandino,  Esq.,  Senior  Public  Counsel,  P.O.  Box  7800,  Jefferson  City, 
Missouri  65 102-7800,  for  the  Office  of  the  PubUc  Counsel. 

Marc  Poston,  Esq.,  Senior  General  Counsel,  and  Julie  Kardis,  Esq.,  Assistant 
General  Counsel,  Missouri  Pubhc  Service  Commission,  P.O.  Box  360,  Jefferson  City, 
Missouri  65102-0360,  for  the  Staff  of  the  Missouri  Public  Service  Conmiission. 

REGULATORYLAW  JUDGE:     Bill  Hopkins,  Senior  Regulatory  Law  Judge 
REPORT  ANDORDER 

1.  Procedural  History 

All  of  the  above-captioned  cases  involve  proposed  tariffs  filed  with  the  Missouri 
Public  Service  Commission  (Commission)  and  suspended  at  the  request  of  the  Staff 
of  the  Conrniission  (Staff).  Unless  otherwise  indicated  by  the  context,  all  of  the 
applicants  who  filed  the  proposed  tariffs  will  be  collectively  referred  to  as  "Alma' " 
or  "Applicants." 

On  March  9, 1 999,  Alma  Telephone  Company  (Alma)  filed  a  Second  Revised 
Sheet  No.  40. 1 ,  to  replace  the  First  Revised  Sheet  No.  40. 1 ,  for  Alma,  Missouri,  in  its 
P.S.C.  Mo.  tariff  No.  2.  The  revised  sheet  had  an  issuance  date  of  March  10, 1999, 
and  an  effective  date  of  April  9, 1999. 
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On  March  9, 1999,  MoKan  Dial  Inc.  (MoKan)  filed  aFourth  Revised  SheetNo. 
7,  to  replace  the  Third  Revised  Sheet  No.  7,  for  Freeman,  Missouri,  in  its  P. S  .C.  Mo. 
tariff  No.  2.  The  revised  sheet  had  an  issuance  date  of  March  1 0, 1 999,  and  an  effective 
dateofApril9,1999. 

On  March  18, 1999,  Mid-Missouri  Telephone  Company  (Mid-Missouri)  filed  a 
Second  Revised  Sheet  No.  5,  to  replace  the  First  Revised  SheetNo.  5,  for  all  Missouri 
exchanges  in  its  P.S.C.  Mo.  tariff  No.  2.  The  revised  sheet  had  an  issuance  date  of 
March  22, 1999,  and  an  effective  date  of  April  21, 1999. 

On  March  11,  1999,  Choctaw  Telephone  Company  (Choctaw)  filed  a  Second 
Revised  SheetNo.  30,  to  replace  the  FirstRevised  SheetNo.  30,  Halltown,  Missouri, 
in  its  P.S.C.  Mo.  tariff  No.  1 .  The  revised  sheet  had  an  issuance  date  of  March  12, 
1999,andaneffectivedateof  April  11, 1999. 

On  March  9,  1999,  Chariton  Telephone  Company  (Chariton)  filed  a  Second 
Revised  Sheet  No.  14,  to  replace  the  First  Revised  Sheet  No.  14,  for  all  Missouri 
exchanges  in  its  P.S.C.  Mo.  tariff  No.  2.  The  revised  sheet  had  an  issuance  date  of 
March  10, 1999,  and  an  effective  date  of  April  9, 1999. 

On  March  9,  1999,  Peace  Valley  Telephone  Company  (Peace  Valley)  filed  a 
Second  Revised  Sheet  No.  13,  to  replace  the  First  Revised  SheetNo.  13,  for  Peace 
Valley,  Missouri,  in  its  P.S.C.  Mo.  tariff  No.  2.  The  revised  sheethadanissuance  date 
of  March  10, 1999,  and  an  effective  date  of  April  9, 1999. 

Motions  to  suspend  the  tariffs  in  all  of  these  cases  were  filed  by  the  Staff  of  the 
Missouri  Public  Service  Commission  on  April  1, 1999.0nApril8, 1999, the  Commis- 
sion granted  all  the  motions,  set  the  date  of  April  19, 1999  for  the  filing 


'  Although  some  of  the  pleadings  in  this  case  indicate  they  were  filed  on  behalf  of  the  "Mid- 
Missouri  Group,"  the  Commission  notes  that  no  such  group  is  a  party  to  these  cases.  The 
companies  whose  proposed  tariffs  are  the  subject  of  these  cases  do  sometimes  intervene  as 
a  part  of  the  "Mid-Missouri  Group,"  but  did  not  so  classify  themselves  in  these  cases.  The 
Commission  will  treat  any  pleadings  filed  by  the  "Mid-Missouri  Group"  as  though  they  were 
filed  by  Alma  Telephone  Company,  MoKan  Dial,  Inc.,  Mid-Missouri  Telephone  Company, 
Choctaw  Telephone  Company,  Chariton  Valley  Telephone  Company,  and  Peace  Valley 
Telephone  Company,  either  individually  or  as  a  group,  as  the  context  requires.  The 
Commission  also  acknowledges  that  a  Notice  of  Group  Name  Change  was  filed  by  all  the 
applicants  on  December  29,  1999,  stating  that  "Mid-Missouri  Group"  has  changed  its  name 
to  "Missouri  Independent  Telephone  Group."  To  avoid  further  confusion,  that  term  will  not 
be  used  in  this  report  and  order. 
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of  a  procedural  schedule,  and  suspended  the  tariffs  in  each  of  the  cases  as  follows: 
Alma-August  10, 1999;MoKan-AugustlO,  1999;  Mid-Missouri- August20, 1999; 
Choctaw -August  12, 1999;  Chariton- August  12, 1999;  Peace  Valley-August  12, 
1999. 

On  April  26, 1999,  Sprint  Spectrum  L.P.  d/b/a  Sprint  PCS  (SprintPCS)  filed  its 
application  to  intervene  in  all  of  the  cases.  On  April  27,  1999,  Southwestern  Bell 
Telephone  Company  (S  WBT)  filed  its  application  to  intervene  in  all  of  the  cases.  On 
April  28, 1999,  GTE  Midwest  Incorporated  filed  its  application  to  intervene  only  in 
TT-99-43 3 ,  and  the  following  entities  filed  their  applications  to  intervene  in  all  of  the 
cases:  AT&T  Wireless  Services,  Inc.  (AWS)^ ;  Southwestern  Bell  Wireless,  Inc. 
(SWB  W);  and  the  Small  Telephone  Company  Group  (STCG). 

A  prehearing  conference  was  held  on  April  29,  1999.  On  May  11,  1999,  the 
Commission  entered  its  order  consolidating  all  of  the  cases  for  hearing  purposes, 
making  TT-99-428  the  lead  case,  and  also  extending  the  date  for  fihng  a  procedural 
scheduleuntilMay21, 1999.  OnJunel6, 1999,  theCommissionenteredits  show  cause 
order,  stating  that  Alma  had  until  June  26, 1999,  to  explain  why  it  had  not  complied 
with  the  Commission' s  order  to  file  a  procedural  schedule  by  May  2 1 , 1 999,  or  show 
cause  why  the  cases  should  not  be  dismissed. 

On  June  21,  1999,  Alma  filed  its  response  to  the  show  cause  order  and  stated, 
inter  alia,  that  it  had  never  received  a  copy  of  the  May  11,  1999,  order  of  the 
Commission.  OnJune30, 1999,the Commission entereditsordergrantinginterven- 
tion  and  granting  participation  without  intervention  to  the  parties  as  set  forth  above. 
On  the  same  day,  the  Commission  entered  an  order  setting  the  date  of  July  20, 1 999, 
for  the  filing  of  a  procedural  schedule.  On  July  15,  1999,  Alma  filed  a  proposed 
procedural  schedule.  On  August  3, 1999,  the  Commission  enteredits  order  overruling 
the  motion  to  establish  a  procedural  schedule  on  the  grounds  that  the  dates  in  the 
motion  wouldfallafterthestatutory  deadlines  placedontheCommission.  On  August 
5,  1999,  Alma  filed  its  new  proposed  procedural  schedule  which  offered  two 
alternatives:  1)  to  extend  the  tariff  date  so  that  the  first  procedural  schedule  would 
be  acceptable  to  the  Commission,  or  2)  that  a  single  prefiled  brief  and  oral  arguments 
thereon  would  be  allowed  which  would  enable  the  case  to  be  concluded  within  the 
statutory  time. 

On  August  9, 1999,  Sprint  PCS  filed  its  objections  to  Alma' s  data  requests. 

On  August  10, 1999,  the  Commission  entered  its  order  consolidating  all  of  the 
cases  for  all  purposes,  acknowledging  the  extension  of  the  effective  dates  of  the 
tariffs  until  December  15, 1999,  and  establishing  a  procedural  schedule  with,  inter 
alia,  dates  for  the  pre  filing  of  testimony  and  the  dates  of  October  12  and  13, 1999, 
for  an  evidentiary  hearing. 


^  AWS  sometimes  refers  to  itself  in  this  case  as  AT&T  Communications  of  the  Southwest, 
Inc.  However,  this  report  and  order  will  only  use  AWS  as  its  reference. 
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On  August  13,  1999,  Alma  filed  a  motion  for  a  protective  order  for  discovery 
purposes  for  all  the  parties.  On  August  26,  1999,  the  Commission  entered  its 
protective  order. 

On  September  15,1 999,  Alma  filed  its  motion  to  compel  responses  from  S  WBT, 
AWS,  and  S  WB  W.  On  September 27, 1 999,  the  counsel  for  Alma  did  not  file  apleading 
but  did  file  a  letter  stating  that  S  WBT  had  provided  Alma  with  data  responses  which 
satisfied  its  motion  to  compel  and  thus  Alma  was  withdrawing  its  motion  to  compel 
responses  from  S  WBT.  On  September  28, 1999,  SWBW  filed  its  response  to  Alma' s 
motion  to  compel. 

The  following  parties  filed  position  statements  on  October 4, 1999:  Alma,  STCG, 
SWBT,  SWBW,  AWS,  SprintPCS,  Office  of  the  Public  Counsel  (Public  Counsel),  and 
Staff. 

On  October  12, 1999,  at  the  evidentiary  hearing  on  this  matter,  SWBT  filed  and 
argued  a  motion  to  compel  a  response  to  its  data  requests.  That  motion  was  overruled 
by  the  Commission  on  the  record  on  October  13, 1999. 

On  October  14,1 999,  Alma  filed  its  motion  for  approval  of  apost-hearing  briefing 
schedule,  which  was  approved  by  the  Commission  on  October  26, 1999.  Alma  also 
noted  in  the  same  motion  that  it  had  extended  its  tariff  effective  date  until  February 
15,2000. 

With  the  oral  permission  of  the  Commission  granted  at  the  evidentiary  hearing, 
several  parties  filed  written  questions  to  be  asked  of  one  of  AWS '  s  witnesses  in  lieu 
of  cross-examination  because  of  the  unavailability  of  that  witness  at  the  hearing. 

On  October  28, 1999,  volume  two  of  the  transcript  was  filed  and  on  November 

1. 1999,  volume  three  ofthe  transcript  was  filed.  OnDecemberlO,  1999,  initial  briefs 
were  filed  by  all  the  parties .  On  January  3 , 2000,  Alma  filed  its  reply  brief.  On  January 

4. 2000,  reply  briefs  were  filed  by  SWBW,  Staff,  STCG,  AWS  and  SWBT.  On  January 
4, 2000,  Sprint  PCS  filed  a  motion  to  accept  the  late  filing  of  its  reply  brief,  which  it 
also  filed  the  same  day.  That  motion  will  be  granted. 

n.  Issues 

At  the  prehearing  conference,  the  parties  attending  agreed  that  there  were  no 
disputed  facts  and  that  the  only  issue  in  this  case  was  whether  the  local  telephone 
companies  involved  are  allowed  to  amend  their  tariffs  so  that  they  can  apply  their 
switched  access  rates  to  traffic  originating  on  a  commercial  mobile  radio  service 
(CMRS)  that  terminates  in  their  territory.  In  their  position  statements  filed,  all  of  the 
parties  agreed  that  the  issue  should  be  subdivided  into  two  questions:  (1)  Is  the  tariff 
proposed  by  Alma  lawful  as  applied  to  wireless  or  competitive  local  exchange 
company  (CLEC)  traffic?  and,  (2)  If  lawful,  should  the  tariff  proposed  by  Alma  be 
approved? 

As  discussed  below,  the  Commission  has  determined  that:  (1)  the  tariff  proposed 
by  Alma  is  not  lawful  as  applied  to  wireless  or  CLEC  traffic  and,  thus,  (2)  the  tariff 
proposed  by  Alma  should  not  be  approved. 
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III.  Discussion 

A.  Is  the  tariff  proposed  by  Alma  lawful  as  applied  to  wireless  or  CLEC  traffic? 

In  their  position  statements  filedby  the  parties,  Alma,  Public  Counsel,  and  STCG 
all  agreed  that  the  tariffs  proposed  by  Alma  were  lawful  both  as  applied  to  wireless 
traffic  and  CLEC  traffic .  In  theirposition  statements,  Staff,  AWS,  S  WBT,  and  Sprint 
PCS  all  agreed  that  the  tariffs  were  unlawful  both  as  applied  to  wireless  traffic  and 
CLEC  traffic.  S  WBW  stated  that  the  tariffs  were  unlawful  as  applied  to  wireless  traffic, 
but  took  no  position  concerning  CLEC  traffic. 

The  resolution  of  this  issue  clearly  revolves  around  geography,  not  the  number 
of  carriers  involved  in  a  telephone  call. 

Alma  filed  this  case  to  make  the  following  addition  to  its  access  tariff: 

APPLICABIUTYOFTinS  TARIFF 

The  provisions  of  this  tariff  apply  to  all  traffic  regardless  of  type 
or  origin,  transmitted  to  or  from  the  facilities  of  the  Telephone 
Company,  by  another  carrier,  directly  or  indirectly,  until  and 
unless  superseded  by  an  agreement  approved  pursuant  to  the 
provisions  of  47  U.S.C.  252,  as  may  be  amended. 
Alma  testified  that  its  current  tariff  applies  access  rates  to  traffic  which,  for 
example,  originates  from  a  CLEC,  transits  SWBT' s  network  and  terminates  in  an  Alma 
exchange.  The  proposed  tariff  language,  however,  would  enable  Alma  to  charge 
access  rates  to  wireless  carriers,  as  well  as  CLECs,  that  originate  calls  that  ultimately 
terminate  in  an  Alma  exchange. 

Alma  has  maintained  throughout  the  proceedings  that  a  telephone  call  which 
involves  only  two  carriers  should  be  billed  by  the  reciprocal  compensation  method, 
but  that  when  three  carriers  are  involved,  access  charges  apply.  This,  Alma 
maintains,  is  true  whether  the  call  is  local  or  long  distance.  However,  the  emphasis 
on  the  number  of  carriers  involved,  instead  of  the  jurisdictional  nature  of  the  call,  is 
simply  incorrect  when  determining  the  compensation  obligations  of  the  parties. 

In  its  Implementation  of  the  Local  Competition  Provisions  of  the  Telecommuni- 
cations Act  of  1 996,  First  Report  and  Order,  CC  DocketNo.  96-98,  August  8, 1996  (First 
Report  and  Order),  the  Federal  Communications  Commission  (FCC)  implemented, 
inter  alia,  the  interconnection  requirements  of  the  Telecommunications  Act  of  1 996 
(the  Act)  as  they  pertained  to  local  exchange  carriers  (LECs)  and  CMRS  providers. 
The  FCC  expUcitly  determined  that  the  LECs '  reciprocal  compensation  obligations 
under  Section  25 1  (b)(5)  of  the  Act  apply  to  all  local  traffic  transmitted  betweenLECs 
and  CMRS  providers.  The  FCC's  largest  authorized  CMRS  provider  territory  is  a 
Maj  or  Trading  Area  (MTA)' .  Clarifying 

'  The  FCC  defines  a  "major  trading  area"  as  an  area  whose  boundaries  have  been  determined 
by  Rand  McNally .  RandMcNally  apparently  determined  the  boundaries  of  these  trading  areas 
after  studying  such  factors  as  physiography,  population  distribution,  newspaper  circulation, 
economic  activities,  highway  facilities,  railroad  service,  suburban  transportation,  and  field 
reports  of  sales  analysts. 
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what  traffic  is  considered  "local,"  the  FCC  decided  that  the  MTA  serves  as  the  most 
appropriate  definition  for  a  local  service  area  for  CMRS  traffic  when  calculating 
reciprocal  compensation  under  the  Act. 

In  the  First  Report  and  Order,  the  FCC  made  it  abundantly  clear  that  access 
charges  do  not  apply  to  local  traffic  exchanged  between  LECs  and  CMRS  providers. 
Traffic  to  or  from  a  CMRS  provider's  network,  the  FCC  held,  that  originates  and 
terminates  in  the  same  MTA  is  subject  to  transport  and  termination  rates  under  the 
Act  but  is  not  subject  to  interstate  or  intrastate  access  charges.  In  the  present  case, 
if  its  tariffs  were  approved.  Alma  would  be  allowed  to  apply  access  charges  to  traffic 
exchanged  with  CMRS  providers  within  the  same  MTA.  Such  an  action  would  clearly 
violate  both  the  Act  and  the  First  Report  and  Order. 

Alma  relies,  in  part,  on  the  FCC  s  use  in  the  First  Report  and  Order  of  a  "three 
carrier"  example  for  access  charges  and  a  "two  carrier"  description  for  reciprocal 
compensation.  The  FCC,  however,  never  made  the  simplistic  rule  that  said  that  if  two 
carriers  were  involved  in  a  telephone  call,  that  reciprocal  compensation  was  required 
and  three  carriers  required  access  charges.  To  the  contrary,  the  FCC  clearly  explained 
its  rationale: 

We  disagree  with  Frontier's  contention  that  section  251(b)(5) 
entitles  an  IXC  [interexchange  carrier]  to  receive  reciprocal 
compensation  from  a  LEC  when  a  long-distance  call  is  passed 
from  the  LEC  serving  the  caller  to  the  IXC.  Access  charges  were 
developed  to  address  a  situation  in  which  three  carriers  — 
typically,  the  originating  LEC,  the  IXC,  and  the  terminating  LEC 
-  collaborate  to  complete  a  long-distance  call.  As  a  general 
matter,  in  the  access  charge  regime,  the  long  distance  caller  pays 
long-distance  charges  to  the  IXC,  and  the  IXC  must  pay  both 
LECs  for  originating  and  terminating  access  service.  By  con- 
trast, reciprocal  compensation  for  transport  and  termination  of 
calls  is  intended  for  a  situation  in  which  two  carriers  collaborate 
to  complete  alocal  call.  In  this  case,  the  local  caller  pays  charges 
to  the  originating  carrier,  and  the  originating  carrier  must  com- 
pensate the  terminating  carrier  for  completing  the  call. 

None  of  the  parties  to  this  case  dispute  that  an  inter-MTA  call  is  charged  under 
the  applicable  access  rate,  because  no  party  disputes  that  such  a  call  is  indeed  a  long 
distance  call.  However,  Alma's  contention  that  intra-MTA  calls  should  also  be 
charged  under  the  access  rate  when  three  carriers  are  involved  is  not  persuasive. 

For  these  reasons,  the  Commission  finds  that  the  tariff  proposed  by  Alma  is  not 
lawful  as  applied  to  either  wireless  or  CLEC  traffic. 

B.  If  lawful,  should  the  tariff  proposed  by  Alma  be  approved? 

In  their  position  statements.  Alma  and  Staff  agreed  that  the  tariffs  proposed  by 
Alma,  if  lawfiil,  should  be  approved.  Public  Counsel  and  STCG  agreed  that  the  tariffs 
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proposed  by  Alma,  if  lawful  should  be  approved  if  modified.  Public  Counsel  and 
STCG  stated  that  the  tariffs  should  be  modified  to  clarify  the  scope  of  the  tariff  to 
exclude  traffic  exchanged  under  other  approved  agreements. 

The  Commission  finds  that  this  question  is  moot  since  the  Commission  is 
declining  to  approve  the  tariff  proposed  by  Alma,  after  finding  such  tariffs  unlawful. 

rv.  Findii^s  of  Fact 

The  Missouri  Public  Service  Commission,  having  considered  all  of  the  competent 
and  substantial  evidence  upon  the  whole  record,  makes  the  following  findings  of  fact. 
The  positions  and  arguments  of  all  of  the  parties  have  been  considered  by  the 
Commission  in  making  this  decision.  Failure  to  specifically  address  a  piece  of 
evidence,  position  or  argument  of  any  party  does  not  indicate  that  the  Commission 
has  failed  to  consider  relevant  evidence,  but  indicates  rather  that  the  omitted  material 
was  not  dispositive  of  this  decision. 

The  Commission  finds  that  there  are  no  facts  in  dispute. 

V.  Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  reached  the  following  conclusions 
oflaw. 

1.  The  Commission  finds  that  local  traffic  is  not  subject  to  switched  access 
charges. 

2.  The  Commissionfinds  that  CMRS  traffic  to  andfroma  wireless  networkthat 
originates  and  terminates  within  the  same  MTA  is  local  traffic,  regardless  of  the 
number  of  carriers  involved. 

3.  The  Commission  finds  that  the  proposed  tariffs  are  not  lawful  and  must  be 
rejected  because  they  would  allow  Applicants  to  charge  switched  access  rates  for 
local  traffic. 

ITISTHEREFORE  ORDERED: 

1.  That  Sprint  Spectrum  L.P.  d^/a  Sprint  PCS's  motion  to  late  file  its  reply  brief  is 
granted. 

2.  That  any  motions  which  have  not  been  previously  ruled  upon,  if  any,  are  hereby 
denied. 

3.  That  any  objections  which  have  not  been  previously  ruled  upon,  if  any,  are  hereby 
overruled. 

4.  That  the  proposed  tariffs  filed  by  Alma  Telephone  Company,  MoKan  Dial  Inc., 
Mid-Missouri  Telephone  Company,  Choctaw  Telephone  Company,  Chariton  Telephone 

Company,  and  Peace  Valley  Telephone  Company,  are  rejected. 

5.  This  Report  and  Order  shall  become  effective  on  February  8,  2000. 

6.  That  this  case  may  be  closed  on  February  9,  2000. 

Lumpe,  Ch.,  Crumpton,  Murray,  Schemenauer,  and  Drainer,  CC,  concur  and 
certify  compliance  with  the  provisions  of  Section  536.080,  RSMo  1994. 
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In  the  Matter  of  the  Application  of  UtiliCorp  United  Inc.  for 
Authority  to  Acquire,  Indirectly,  an  Ownership  Interest  in 
Compania  Energetia  De  Pernambuco,  an  Electric  Utility  Distri- 
bution Business  Located  in  Brazil,  and  to  Take  All  Other 
Actions  Reasonably  Necessary  to  Effectuate  Said  Transac- 
tion.* 

Case  No.  EM-2000-358 
Decided  January  27,  2000 


Security  Issues  §12.    The  Commission  approved  an  application  for  a  public  utility  to  submit 
its  bid  to  acquire  stock  of  a  Brazilian  public  utility  through  a  subsidiary. 
Security  Issues  §21.  The  Commission's  approval  of  an  application  for  a  public  utility  to  submit 
its  bid  to  acquire  stock  of  a  Brazilian  public  utility  through  a  subsidiary  was  conditioned  on  allocating 
any  adverse  financial  effects  to  shareholders. 

ORDER  APPROVING  APPLICATION 

OnDecember  3, 1999,  UtiliCorp  United,  Inc.  (UtiliCorp),  filed  an  application  with 
the  Commission  requesting  authority  to  act  through  its  Brazilian  subsidiary,  UtiliCorp 
Brazil  Energy  Holdings,  through  a  bid  process,  to  acquire  the  capital  stock  of 
CompaniaEnergetiaDe  Pemambuco(CELPE).  CELPE  is  a  state-owned  electric  utihty 
located  in  Brazil.  Due  to  the  bidding  timetable  for  the  transaction,  UtiUCorp  has 
requested  the  Commission's  expedited  action  on  its  application  so  that  UtiliCorp 
would  be  in  a  position  to  submit  its  bid  no  later  than  February  15, 2000. 

The  requirement  of  a  hearing  has  been  fulfilled  when  all  those  having  a  desire  to 
be  heard  are  offered  an  opportunity  to  be  heard.  If  no  proper  party  is  granted 
intervention  and  neither  the  Commission' s  Staff  nor  the  Office  of  the  Pubhc  Counsel 
requests  a  hearing,  the  Commission  may  determine  that  a  hearing  is  not  necessary 
and  that  the  applicant  may  submit  its  evidence  in  support  of  the  application  by 
verified  statement.  State  ex  rel.  Rex  Deffenderfer  Enterprises,  Inc.  v.  Pubhc  Service 
Commission,  776  S.W.2d494, 496  (Mo.  App.  1989).  No  apphcations  for  intervention 
were  filed.  Neither  the  Commission' s  Staff  nor  the  Office  of  the  Public  Counsel  has 
requested  a  hearing. 

On  January  21,  2000,  the  Staff  filed  a  memorandum  to  the  official  case  file 
reviewing  the  application  and  proposed  acquisition  and  making  a  reconomendation 
to  approve  the  apphcation  with  conditions. 


*The  Commission  issued  an  order  canceling  approval  of  the  application  and  closing  the  case 
on  April  4,  2000. 
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UtiliCorp  submittedits  application  pursuant  to  Section  393. 190,  RSMo  1994,  and 
4  CSR  240-2.060(9).  The  Commission  may  approve  the  acquisition  of  the  stock  of  a 
public  utiUty  by  UtiUCorp  so  long  as  the  transaction  would  not  be  detrimental  to  the 
public  interest.  The  Staff  s  memorandum  reviewing  the  application  identifies  areas 
of  concern  but  also  proposes  conditions  so  that  the  transaction  would  not  be 
detrimental  to  the  pubUc  interest.  Staff  indicates  that  UtiliCorp  was  provided  a  copy 
of  the  Staff  memorandum  and  that  UtiliCorp  indicated  that  it  would  not  file  a  response. 
Thus,  UtiliCorp  has  not  objected  to  the  conditions  recommended  by  Staff. 

Based  upon  the  application  and  the  Staff  memorandum,  since  1995,theBrazilian 
government  has  taken  steps  to  privatize  its  electrical  power  industry.  CELPE  is  a 
state-owned  electric  utility  that  serves  approximately  1.8  million  industrial,  commer- 
cial and  residential  customers  in  the  northeast  region  of  Brazil.  UtiUCorp,  through 
its  Brazilian  subsidiary,  will  acquire  an  approximate  50  percent  ownership  interest  in 
CELPE  if  its  proposal  is  accepted.  UtiliCorp' s  direct  investment  could  be  as  much 
as  $425  million.  If  the  purchase  price  is  higher,  it  will  be  made  up  by  UtiliCorp' s 
partners  in  its  Brazilian  subsidiary. 

The  Staff  reviewed  the  current  and  pro  forma  financial  statements  submitted  with 
the  application  to  consider  the  transactions  impact  on  UtiUCorp.  Staff  also  reviewed 
the  reports  of  commercial  rating  agencies  concerning  the  financial  condition  and 
creditrating  of  UtiliCorp.  Staff  also  reviewed  these  matters  with  UtiliCorp' s  Director 
of  Corporate  Finance.  According  to  the  Director,  the  Company  is  committed  to 
maintaining  its  credit  quality  and  maintaining  a  capital  structure  of  approximately 
55  percent  debt  and  45  percent  equity. 

The  Staff  stated  that  the  transactions  presented  in  the  application  would  not  be 
detrimental  to  public  interest.  Staff  recommended  approval  of  the  application  with 
specific  conditions. 

The  Commission  finds  that  the  transactions  presented  in  UtiliCorp' s  application 

are  not  detrimental  to  the  public  interest  and  may  be  approved  with  the  specific 
conditions  recommended  by  Staff.  Those  conditions  are  ordered  below. 

ITISTHEREFOREORDERED: 

1.  That  the  application  of  UtiliCorp  United,  Inc.,  requesting  authority  to  act  through 

its  Brazilian  subsidiary,  UtiliCorp  Brazil  Energy  Holdings,  through  a  bid  process,  to  acquire 
the  capital  stock  of  Compania  Energetia  De  Pemambuco,  is  hereby  approved. 

2.  That  UtiUCorp  United,  Inc.,  may  take  the  actions  necessary  and  as  authorized  in 
this  proceeding  to  carry  out  the  transactions  as  described  in  the  application. 

3.  That  nothing  in  this  order  shall  be  considered  a  finding  by  the  Commission  of  the 
value  of  this  transaction  for  rate  making  purposes,  and  that  the  Commission  reserves  the  right 
to  consider  the  rate  making  treatment  to  be  afforded  these  financing  transactions  in  any 
subsequent  proceeding. 

4.  That  the  Commission's  order  shall  not  be  deemed  to  be  precedent  for  any  future 
financing  even  if  the  facts  may  be  similar. 
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5.  That  any  adverse  financial  effects  of  this  acquisition  are  borne  by  the  shareholders 
of  UtiliCorp  United,  Inc. 

6.  That  all  records  pertaining  to  these  transactions  be  maintained  at  UtiliCorp  United, 
Inc. ' s  headquarters  and  made  available  to  the  Commission' s  Staff,  as  Staff  deems  necessary. 

7.  That  UtiliCorp  United,  Inc.,  provide  documentation  of  proper  cost  allocations  to 
nonregulated  entities. 

8.  That  UtiliCorp  United,  Inc.,  include  any  costs  borne  by  Missouri  Public  Service 
related  to  the  nonregulated  subsidiaries  in  monthly  surveillance  reports  sent  to  the  Commission' s 
Staff. 

9.  ThatUtiUCorpUnited,Inc.,fiIestatusreportsinthisproceedingbeginning60  days 
from  the  date  of  this  order  and  each  30  days  thereafter  advising  of  the  status  of  the  transaction 
so  that  the  Commission  may  be  apprised  of  the  status  of  the  transactions  presented  in  this 
case  and  when  this  case  may  be  closed. 

10.  That  this  order  shall  become  effective  on  February  7,  2000. 

Lumpe,  Ch.,  Crampton,  Drainer,  Murray,  and  Schemenauer,  CC,  concur. 
Thomburg,  Regulatory  Law  Judge 


